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JUDGES 


SUPREME  COURT  OF  PENNSYLVANIA, 


JANUARY  l8T  1877. 


Daniel  Agnew, 


Chief  Justice. 


Gborgb  Sharswood,   . 
Hbnry  W.  Williams,* 
Ulysses  Mbrcur, 
Isaac  G.  Gordon,   . 
Edward  M.  Paxson, 
Warren  J.  Woodward, 


^  Justices. 


Gborgb  Lear,  Esq.,  Attorney-General. 


*  lion.  Hbnrt  W.  Williams  died  February  19th  1877,  and  Hon.  James 
P.  Stbrrbtt  was  appointed  by  the  Governor  February  26th  1877. 
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JUDGES  OF  THE  COURTS  OF  COMMON  PLEAS. 

DI9T. 

1st — City  and  County  of  Philadelphia.  Court  No.  1  :  President  Judge,  Hon. 
Joseph  Allison;  Associate  Judges,  Hon.  William  S.  Peirce,  Hon. 
Cbaio  Biddlb.  Court  No.  2  :  President  Judge,  Hon.  J.  I.  Clark  Hare  : 
Aftsociate  Judges,  Hon.  Jambs  T.  Mitcurll,  Hon.  Joseph  T.  Pratt.* 
Court  No.  3  :  President  Judge,  Hon.  Jambs  R.  Ludlow  ;  Associate  Judges, 
Hon.  Thomas  K.  Finlktter,  Hon.  William  H.  Yerkes.  Court  No,  4  : 
President  Judge,  Hon.  M.  Russell  Thayer;  Associate  Judges,  Hon.  Amos 
Briogs,  Hon.  Thomas  R.  Elcock. 
2d — County  of  Lancaster.     P.  J,,  Hon.  Jomr  B.  Livingston;  A,  J.,  Hon. 

David  W.  Patterson. 
3d — County  of  Northampton.     P.  J,,  Hon.  Oliver  H.  Meters. 
4th — Counties  of  Tioga,  Potter,  McKean,  and  Cameron.     P.  J.,  Hon.  Henry 

W.  Williams  ;  A,  J.,  Hon.  Stephen  F.  Wilson. 
5th — County  of  Allej^heny.     Court  No.  1  :  P,  J,,  Hon.  Edwin   H.  Stowe  ; 
A.Jj\y  Hon.  Frederick  H.  Collier,  Hon.  Charles  S.  Fetterman. 
Court  No.  2:  P.  J.,  Hon.  Thomas  Ewino;  A.JJ.,  Hon.  John  M.  Kirk- 
PATRICK,  Hon.  John  W.  F.  White. 
6th — County  of  Erie.     P. ./.,  Hon.  William  A.  Galbraith. 
7th — County  of  Bucks.    P.  J.,  Hon.  Richard  Watson. 
8th — County  of  Northumberland.     P.  J.,  Hon.  William  M.  Rockefeller. 
9th — County  of  Cumberland.     P.  ./".,  Hon.  Martin  C.  Herman. 
10th — County  of  Westmoreland.     P.  ./.,  Hon.  James  A.  Logan. 
11th — County  of  Luzerne.     P.  J.,  Hon.  Garrick  M.  Harding';  A.  JJ.,  Hon. 

Edmund  L.  Dana,  Hon.  John  Handley. 
1 2th— Counties  of  Dauphin  and  Lebanon.     P.  J.,  Hon.  John  J.  Pearson  ;  A, 

X,  Hon.  Robert  M.  Henderson. 
13th — County  of  Bradford.     P.  J,,  Hon.  Paul  D.  Morrow. 
I4th — Counties  of  Fayette  and  Greene.     P.  ./.,  Hon.  Alpheus  E.  Willson. 
15th — C/Ounty  of  Chester.     P.  J.,  Hon.  William  Butler. 
16th — Counties  of  Bedford  and  Somerset.     P.  J.,  Hon.  William  Maclat  Hall. 
17th — Counties  of  Butler  and  Lawrence.  P.  J,,  Hon.  Ebenezer  McJunkin  ; 

A,  J.,  Hon.  James  Brbdin. 
18th — Counties  of  Clarion  and  Jefferson.     P.  J.,  Hon.  William  P.  Jenks. 
19th — County  of  York.     P.  J.,  Hon.  Robert  J.  Fisher;   A.  J.,  Hon.  P.  L. 

WiCKES. 

20th — Counties  of  Union,  Snyder  and  Mifflin.    P,J,,  Hon.  Joseph  C.  Bucher. 
2l8t — County  of  Schuylkill.     P.  J,,  Hon.  Cyrus  L.  Persuing;  A,  JJ.,  Hon. 

Thomas  H.  Walker,  Hon.  David  B.  Green. 
22d  — Counties  of  Wayne  and  Pike.     P.  ./.,  Hon.  Charles  P.  Waller. 
23d  — County  of  Berks.     P.  J,,  Hon.  Jeremiah   Hagenman  ;    A,   J,,   Hon. 

A.  S.  Sassaman. 
24th — Counties  of  Huntingdon,  Blair  and  Cambria.     P.  J.,  Hon.  John  Dean. 
25th — Counties  of  Centre,  Clearfield  and  Clinton.   P.  J,,  Hon.  Charles   A. 

Mayer  ;  A^  J.,  Hon.  John  H.  Orvis. 
26th — Counties  of  Columbia  and  Montour.    P.  J,,  Hon.  William  Elwell. 
27th — County  of  Washington.     P.  J.,  Hon.  George  S.  Hart. 
2Sth — County  of  Venango.    P.  J.,  Hon.  John  Trunkey. 
29th — County  of  Lycoming.     P.  J„  Hon.  James  Gamble. 
80th — County  of  Crawford.     P.  J,,  Hon.  S.  Newton  Pettis. 

*  Died  March  36th  1877.    Socoeedod  by  D.  NiWLUf  FlU,  Eaq.,  appoioted  by  the  Ooremor  Mar 
*11877. 
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31st — County  of  Lehigh.     P,  J.,  Hon.  A.  Brower  Lonoaker. 

32d  — County  of  Delaware.     P.  J.,  Hon.  Thomas  J.  Clayton. 

33d  — County  of  Armstrong.     P, ./.,  Hon.  Jackson  Booos. 

34th — County  of  Susquehanna.     P,  J.,  Hon.  Ferris  B.  Streetlr. 

35th — County  of  Mercer.     P.  J.,  Hon.  Arcus  McDermitt. 

36th — County  of  Beaver.     P.  J.,  Hon.  Henrt  Hice. 

37th — Counties  of  Warren,  Forest  and  Elk.     P,  J.,  Hon.  LansinoT).  WetmorBi 

38th — County  of  Montgomery.     P.  ,/.,  Hon.  Henry  P.  Koss. 

39rh — Counties  of  Franklin  and  Fulton.     P.  J.,  Hon.  D.  Watson  Rowe. 

tOth — County  of  Indiana.     P,  J.,  Hon.  John  P.  Blair; 

41  St — Counties  of  Juniata  and  Perry.     P.  ./.,  Hon.  Benjamin  F.  Junkin. 

42d  — County  of  Adams.     P,  J„  Hon.  William  McClran. 

43;!  — Counties  of  Carbon  and  Monroe.     P.  J.,  Hon.  Samuel  H.  Dreher. 

44th — Counties  of  Wyoming  and  Sullivan.     P,  J.^  Hon.  Thomas  J.  Ingham. 


JUDGES  OF  THE  ORPHANS'  COURTS. 

County  of  Philadelphia.     Hon.   William    B.   Hanna,   Hon.    T.    Bradford 

DwiOHT,  Hon.  Dennis  W.  0*Brikn. 
County  of  Allegheny.     Hon.  W.  G.  Hawkins,  Jr. 
County  of  Luzerne.     Hon.  Daniel  L.  Khone. 
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PHILADELPHIA— JANUARY  TERM,  1876. 


Noblit  et  al.  versus  Bonnaflfon. 

Bonnaffon  agreed  in  writing  to  lend  Richmond  k  Co.  his  notes  for  $15,000, 
payable  as  might  be  convenient;  in  consideration  they  transferred  to  him 
all  their  furniture,  stock,  fixtures,  good-will,  debts  and  all  their  assets,  he  to 
employ  them  as  his  agents  in  disposing  of  the  furniture.  &o.,  collecting 
debts,  with  a  view  to  close  the  business  at  a  time  specified,  and  to  pay  him 
all  the  moneys  received  ;  the  proceeds  first  to  pay  their  outstanding  liabilities, 
then  to  meet  his  notes,  and  tne  balance,  if  any,  to  them.  The  business  was 
continued  apparently  as  before ;  Bonnaffon  being  freauently  at  the  store  and 
seeing  the  work  going  on ;  they  purchased  goods  in  their  own  name  to  com- 
plete unfinished  work,  the  sellers  not  knowing  of  Bonnaffon^s  interest.  Htld^ 
that  Bonnaffon  was  not  liable  for  these  goods. 

January  13th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  Of  January  Term 
1874,  No.  160. 

This  was  an  action  of  assumpsit,  brought  November  4th  1871, 
by  Dell  Noblit,  Jr.,  and  others,  trading  as  Noblit,  Brown  &  Noblit, 
against  Albert  L.  Bonnaffon. 

The  claim  of  plaintiff  as  filed  was  J765.66,  for  goods  sold  and  de- 
livered to  the  said  defendant,  at  his  store,  No.  45  South  Second  street, 
where  he  traded  under  the  style  of  Richmond  &  Go.  The  goods 
were  articles  used  in  the  manufacture,  &c.,  of  furniture ;  com- 
mencing May  3d  1870,  and  ending  July  9th  of  the  same  year. 

Previously  to  the  10th  of  January  1870,  E.  M.  Broomall  and 
W.  B.  Richmond,  trading  as  Richmond  k  Co.,  were  engaged  in 

(16) 
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[Noblit  V,  Bonnaffon.] 

manufacturing  and  selling .  furniture  at  No.  45  South  Second 
street,  Philadelphia ;  on  that  day  they  entered  into  the  following 
agreement  with  the  defendant: — 

*'  1.  The  said  A.  L.  Bonnaffon  agrees  to  loan  to  the  parties  of 
the  second  part  his  notes  to  the  amount  of  fifteen  thousand  dollars, 
payable  at  such  times  and  in  such  sums  as  may  be  convenient  to 
the  parties. 

"  2.  In  consideration  thereof  the  parties  of  the  second  part 
hereby  assign  and  transfer  unto  the  said  Albert  L.  Bonnaffon  the 
furniture,  stock,  fixtures,  good-will,  debts,  accounts  and  all  the 
assets  of  the  firm  of  Richmond  &  Company  as  set  forth  in 
Schedule  A,  annexed  hereto  and  made  part  hereof. 

"  3.  The  said  Albert  L.  Bonnaffon  agrees  to  employ  the  parties 
of  second  part  as  his  agents  in  disposing  of  said  furniture  and 
stock  at  private  or  public  sales,  and  in  collecting  in  the  said  debts, 
with  a  view  to  closing  up  the  said  business  on  or  before  July  1st 

1870.  The  said  agents  shall  render  accounts,  and  at  same  times 
and  often er  and  pay  over  unto  the  said  Albert  L.  Bonnaffon  all 
moneys  received  from  said  business. 

"  4.  The  said  Albert  L.  Bonnaffon  will  apply  the  said  moneys 
to  the  payment  in  first  place  of  the  outstanding  liabilities  of  said 
firm  as  set  forth  in  Schedule  B,  annexed.  Secondly,  in  meeting 
his  notes  aforesaid.  And  in  the  event  of  any  balance  remaining 
after  payment  thereof  with  all  expenses,  interest,  and  costs  what- 
soever, the  same  shall  be  paid  to  the  parties  of  the  second  part. 
♦  ♦  ♦  ♦  ♦  «  « 

*'W.  B.  Richmond  to  draw  one  hundred  and  fifty  per  month 
till  settled." 

The  schedule  attached  contained  a  very  large  number  of  items 
of  furniture,  with  the  value  set  opposite  each,  amounting  in  the 
whole  to  $9555.51. 

The  plaintiff  gave  evidence  that  the  goods  were  sold  and  deli- 
vered at  the  store  No.  45  South  Second  street;  they  sold  the 
goods  on  the  credit  of  Richmond  &  Co.;  they  did  not  know  the 
defendant;  plaintiffs  had  been  dealing  with  Richmond  &  Co. 
about  a  year  or  eighteen  months ;  they  took  notes  for  all  these  goods 
from  Richmond  &  Co.  The  goods  were  all  paid  up  to  May  3d 
1870  by  Richmond  &  Co.  The  plaintiffs  first  knew  of  the  agree- 
ment between  Richmond  &  Co.  and  the  defendant,  in  February 

1871.  After  the  agreement  with  defendant,  Richmond  &  Co. 
proceeded  to  close  out  the  business  and  agreed  to  dissolve  the 

J  partnership ;  they  had  then  enough  to  pay  their  debts.  The 
urniture  was  in  all  stages  of  progress ;  furniture  was  made  up 
after  that  time ;  defendant  was  there  frequently  through  all  the 
store ;  Richmond  &  Co.  were  trying  to  get  some  one  to  go  into 
business  with  them,  but  not  having  found  any  one,  defendant  said 
to  one  of  the  partners  it  was  not  policy  in  him  to  buy  more  goods ; 
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he  never  authorized  any  of  the  firm  to  buy  goods;  he  had  no 
knowledge  of  their  buying  goods  except  from  seeing  them  finish- 
ing goods  and  seeing  the  materials  for  finishing.  Richmond  &  Co. 
purchased  large  amounts  of  goods  from  others  during  the  time 
covered  by  this  account;  this  appeared  by  their  books  to  which 
defendant  had  access;  other  persons  who  sold  to  Richmond  &  Go. 
had  no  knowledge  of  defendant's  interest.  Richmond  &  Co. 
closed  out  by  sales  at  auction  and  at  private  sale ;  defendant  re- 
ceived part  of  the  proceeds  of  the  private  sale,  but  not  those  from 
the  auction  sales;  the  proceeds  not  paid  defendant  were  applied  to 
paying  the  debts  of  the  concern. 

There  was  other  evidence  of  the  same  character. 

The  plaintiffs  having  closed  the  court,  Briggs,  J.,  directed  the 
entry  of  nonsuit,  which  the  court  in  banc  refused  to  take  off. 

The  plaintiffs  assigned  this  for  error,  on  the  removal  of  the 
record  to  the  Supreme  Court. 

W.  E.  Staake  and  E.  8.  M««r  (with  whom  was  6?.  W.  Thorn), 
for  plaintiff  in  error. 

TT.  L,  Hirst  (with  whom  was  T.  J.  JDieht),  for  defendant  in 
error. — Where  the  agency  is  created  and  confirmed  by  a  written 
instrunaent,  the  nature  and  extent  of  the  authority  must  be  ascer- 
tained from  the  instrument  itself,  and  cannot  be  enlarged  by  parol 
evidence  of  the  usage  of  other  agents  in  like  cases,  or  of  an  inten- 
tion to  confer  additional  powers,  for  that  would  be  to  contract  or 
vary  the  terms  of  the  written  instrument :  Story  on  Agency,  sect. 
76,  78  ;  Tod  t;.  Benedict,  15  Iowa  591 ;  Beach  v.  Shrere,  2  Beas- 
ley  455 ;  Fode  v.  Anderson,  10  Mich.  367 ;  Cochran  v.  Richard- 
son, 33  Verm.  169 ;  Loudon  Savings  Fund  v,  Hagerstown  Saving 
Bank,  12  Casey  498;  Paley  on  Agency  199  et  seq.;  Parsons's 
Mercantile  Law,  sect.  4,  p.  145. 

Judgment  was  entered  in  the  Supreme  Court,  January  24th 
1876, 

Per  Curiam. — There  seems  to  be  no  good  ground  of  liability  in 
this  case.  No  credit  was  given  the  defendant;  the  credit  was  given 
to  Richmond  &  Co.  as  theretofore.  Defendant  was  not  a  silent  part- 
ner, and  not  even  an  absolute  purchaser  of  the  goods,  which  were 
assigned  only  as  a  collateral  security  and  remained  in  possession, 
apparently,  if  not  really,  of  Richmond  &  Co.  Nor  did  the  defend- 
ant receive  the  entire  proceeds.  In  no  way  could  a  contract  to 
pay  for  the  goods,  taken  up  by  Richmond  &  Co.,  be  raised  by 
implication,  and  certainly  there  was  none  by  express  agreement  or 
even  express  request. 

Judgment  afiirmed. 

31  P.  F.  Smith— 2 
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Derbyshire's  Estate.    Lang's  Appeal. 

1.  A  ship-builder  contracted  to  build  a  vessel  to  be  paid  for  in  instalments 
as  the  work  prog^ressed  ;  while  she  was  on  the  stocks  unfinished  the  builder 
died,  payments  having  been  made  on  her  ;  she  was  appraised  at  the  amount 
which  had  been  paid.  The  executors  having  no  tunds,  the  vessel  being 
subject  to  liens  and  there  being  doubt  as  to  the  title  a  purchaser  would  take, 
with  other  circumstances  rendering  it  uncertain  whether  more  than  a  small 
amount  would  be  realized  from  a  sale,  under  the  advice  of  counsel  the  execu- 
tor delivered  the  vessel  to  the  persons  for  whom  it  was  being  built,  and  took 
credit  for  the  amount  of  the  appraisement  in  his  account.  An  auditor  found 
that  under  the  circumstances  tne  executor  had  acted  wisely  and  for  the  best 
interests  of  the  estate ;  the  Orphans'  Court  approved  the  finding  :  the 
Supreme  Court  on  appeal  affirmed  the  decree. 

2.  It  seems  that  a  vessel  on  the  stocks,  before  coming  under  the  dominion 
of  the  admiralty  law,  does  not  differ  from  any  other  kind  of  personal  property, 
and  no  title  papers  before  completion  and  delivery  are  necessai^  unless 
under  a  special  contract. 

3.  Scull  V,  Shakspear,  25  P.  F.  Smith  297,  cited. 

January  20th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans*  Court  of  Delaware  county :  Of  Janu- 
ary Term  1876,  No.  75.  In  the  estate  of  George  Derbyshire,  de- 
ceased. 

George  Derbyshire,  who  was  a  ship-builder  in  Chester  City,  died 
on  the  9th  of  June  1872,  having  on  the  18th  of  March  1872,  made 
his  will,  of  which  he  appointed  Amos  Gartside  his  executor. 

The  will  contained  the  following  clause :  "  I  order,  direct,  au- 
thorize and  empower  my  executor  to  manage,  dispose  of  and  con- 
trol my  estate  in  such  manner  as  in  his  discretion  may  seem  best, 
with  full  power  to  manage,  carry  on,  adjust,  arrange  and  complete 
all  contracts  and  work,  and  business  that  I  now  have  on  hand  or 
in  progress,  and  to  use  all  or  any  part  of  my  estate  in  such  man- 
ner as  my  executor  may  deem  most  expedient  to  effect  the  power 
hereby  given  him,  and  further  to  carry  on  and  conduct  in  behalf 
of  my  estate  the  business  of  ship-building  and  ship-repairing  in 
such  manner  and  for  such  length  of  time  as  my  executor  may 
deem  advisable,  with  as  full  powers  in  respect  to  finishing  contracts 
and  work  now  on  hand,  taking  and  completing  new  contracts,  and 
the  entire  control  and  continuance  of  my  business,  as  I  might  ex- 
ercise and  enjoy  if  living." 

The  executor  filed  an  inventory  of  the  personal  estate  of  the 
testator,  amounting  in  the  whole  to  $19,791.58;  one  of  the  items 
was, "  Schooner,  including  manufactured  iron  work  for  windlass, 
centre  board,  rudder  and  windlass,  $12,500."  On  the  19th  of 
January  1874,  the  executor  filed  his  first  account;  he  charged 
himself  with  the  amount  of  the  inventory,  a  large  number  of  items 
for  sums  received  for  the  repair  of  vessels,  proceeds  of  sale  of  real 
estate  sold  for  payment  of  debts  and  other  matters  not  included  in 
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the  inventory;  the  whole  amount  of  charges  being  $26,344.12. 
Amongst  the  credits  was  the  following  item  : — 

"  By  amount  of  appraisement  of  schooner  which  had  been  ad- 
vanced on  to  the  decedent  in  his  lifetime  to  her  full  value  $12,500.*' 
Another  item  was  for  wages,  $1856.18 ;  there  were  other  items  for 
payments  made  in  completing  and  repairing  vessels.  The  account 
showed  in  the  hands  of  the  executor  a  balance  of  $2892.48.  On  the 
24th  of  August  1874,  the  executor  filed  his  final  account.  He 
charged  himself  with  the  balance  appearing  on  his  first  account,  the 
proceeds  of  the  sale  of  the  ship-yard  and  some  other  real  estate :  the 
debits  amounting  to  $14,438.98.  The  credits  were  for  payments 
of  liens  against  the  real  estate  of  decedent,  and  expenses  of  ad- 
ministration, &c.  The  balance  in  the  executor's  hands  on  this 
account  was  $2892.48,  the  same  as  the  balance  on  the  first  account. 

Harvey  Lang  and  others,  creditors  of  the  testator,  filed  excep- 
tions to  the  accounts,  of  which  one  was  to  the  credit  of  $12,500 
for  the  value  of  the  schooner  ;  another  to  several  credits  amount- 
ing to  $2528.95,  for  completing  and  repairing  vessels,  and  another 
for  $1856.18  for  wages. 

The  account  and  exceptions  were  referred  to  Henry  C.  Howard, 
Esq.,  to  report  upon  them  and  also  to  report  distribution  of  the 
balances. 

The  auditor  reported  that  at  the  time  of  the  testator's  death, 
he  had  under  contract  and  partly  finished  the  schooner  for  whose 
appraised  value  credit  was  taken  in  the  account :  her  whole  cost 
was  to  be  $17,000,  payable  in  instalments  as  the  work  progressed, 
and  up  to  that  time  the  parties  for  whom  she  was  being  built  had 
paid  to  the  testator  $12,498.82  on  account.  Ten  days  after  the 
probate  of  the  testator's  will  a  majority  of  creditors,  not  including 
the  exceptors,  by  writing  authorized  the  executor  to  exercise  the 
powers  given  him  by  the  will,  and  to  employ  all  the  assets  of  the 
estate  so  far  as  to  finish  the  schooner  and  a  sloop  in  progress  at  the 
testator's  death,  and  to  do  repair  work  up  to  the  time  of  finishing 
the  vessels ;  they  also  released  the  executor  from  all  responsibility 
by  the  use  of  the  property  of  the  testator  for  the  foregoing  pur- 
poses. At  the  meeting  at  which  this  agreement  was  entered  into, 
the  exhibit  of  the  condition  of  the  estate  showed  that  it  was  in- 
solvent. There  not  being  enough  due  on  the  schooner  to  complete 
her,  and  the  executor  having  no  funds  of  the  estate  in  his  hands, 
he  allowed  the  persons  for  whom  she  was  being  built  to  take  charge 
of  her ;  they  completed  her  at  their  own  expense,  and  the  executor 
allowed  them  to  take  her  away.  The  executor  expended  no  money 
or  material  of  the  estate  upon  her,  he  received  no  money  from  the 
contract,  the  persons  for  whom  she  was  built  having  expended 
$1700  in  excess  of  the  contract  price  in  her  completion  ;  it  would 
have  been  of  no  advantage  to  the  estate  to  complete  the  vessel. 
The  claim  before  the  auditor  of  the  exceptors  was,  that  by  deliver- 
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ing  the  vessel  to  those  who  had  advanced  money  on  her,  they  were 
preferred  to  other  creditors  to  the  extent  of  the  payment  in  full  of 
the  amount  advanced  T)y  them  ;  that  the  vessel  as  she  stood  should 
have  been  sold  and  the  proceeds  gone  into  the  general  fund  for  a 
distribution  amongst  all  the  creditors.  The  auditor  found  that 
there  had  been  no  fraud,  supine  negligence,  nor  wilful  default 
on  the  part  of  the^executor ;  that  the  executor  acted  under  the 
advice  of  counsel,  and  pursued  what  he  thought  to  be  the  best 
course:  the  ship-yard  waa  encumbered  with  liens  which  were 
threatened  to  be  sued  out,  and  in  the  judgment  of  the  auditor, 
if  the  vessel  had  been  put  up  at  public  sale  without  a  guaranty  of 
the  title,  freed  from  liens  and  with  the  privilege  of  finishing  her, 
with  the  use  of  the  mill,  machinery,  and  tools,  she  would  not  have 
brought  anything  more  than  a  nominal  sum,  the  title  being  liable 
to  doubt  and  the  vessel  being  liable  to  liens :  neither  the  exceptor 
nor  any  other  creditor  requested  the  executor  to  sell  the  vessel  nor 
was  any  dissatisfaction  at  his  course  expressed  by  any  one.  Some 
of  the  exceptors  had  liens  and  issued  attachments  on  them,  which 
they  released  upon  receiving  bonds  from  the  persons  claiming  the 
vessel  for  whatever  amount  they  should  not  receive  from  the  estate, 
not  to  exceed  a  certain  amount ;  the  condition  of  the  estate  being 
worse  than  was  anticipated,  the  claims  of  the  exceptors  will  not  be 
paid. 

The  auditor  further  said  :  "  The  purchaser  of  the  vessel  would 
have  purchased  only  the  testator's  title,  which  was  the  right  to 
finish  the  vessel  and  receive  the  contract  price." 

The  auditor,  after  an  elaborate  argument  and  examination  of 
authorities,  concludes  his  report,  saying, 

"  The  executor,  therefore,  could  have  been  called  upon  to  finish 
this  vessel.  How,  then,  could  he  have  set  her  up  at  public  sale 
as  the  property  of  Mr.  Derbyshire,  under  any  color  of  title,  to 
say  nothing  of  a  guaranty  ?  He  must  either  have  completed  the 
vessel,  or  have  rescinded  the  contract,  with  the  permission  of  the 
other  party  to  it,  and  permitted  them  to  take  her.  He  chose,  as 
he  says,  to  pursue  the  latter  course,  and  there  is  no  evidence  that 
any  loss  occurred  thereby.  That  he  had  the  discretionary  power 
to  do  this  is  established  by  Dougherty  v.  Stephens,  8  Harris  210. 

*'  The  mistake  in  the  first  instance  would  seem  to  have  been  in 
having  this  piece  of  property  appraised  at  its  general  value,  as  a 
part  of  decedent's  estate.  If  the  value  of  the  contract  had  been 
appraised  only,  the  executor  would  not  have  been  obliged  to  crave 
a  credit,  which  appears  primfi  facie  to  be  improper. 

"  If  the  accountant's  testator  had  lived  to  fulfil  his  contract,  the 
only  possible  advantage  he  could  have  derived  would  have  been  the 
excess  of  the  contract  price  over  the  cost.  How  his  estate,  insol- 
vent and  totally  unable  to  meet  its  obligations,  by  reason  of  his 
death,  is  to  reap  any  greater  benefit  by  the  application  of  any  rule 
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of  justice,  it  is  diflBcult  to  see.     And  yet  such  would  be  the  prac- 
tical effect  of  sustaining  the  exception." 

Harvey  Lang  and  others,  creditors  of  the'decedent,  excepted  to 
the  report,  principally  as  to  the  allowance  of  the  credit  for  the  ap- 
praised value  of  the  unfinished  schooner. 

The  Orphans'  Court,  Clayton,  P.  J.,  delivered  an  opinion,  hold- 
ing that  the  ownership  of  the  vessel  was  in  the  parties  for  whom 
the  testator  contracted  to  build  it ;  he  then  proceeds ;  *  *  * 
''  This  disposes  of  the  whole  case,  but  had  the  conclusion,  as  to 
the  property  in  the  ship,  been  against  the  owners,  I  am  not  pre- 
pared to  say  that  the  exceptions  should  be  sustained.  Two  of 
the  exceptants  had  liens  upon  the  ship  for  the  full  amount  of* 
their  claims.  According  to  the  case  of  the  Reaney  Engineering 
Works,  29  Legal  Intelligencer  157,  the  liens  were  good,  no  mat- 
ter which  party  owned  the  vessel.  The  estate  was  hopelessly  in- 
solvent ;  mortgages  were  due  upon  the  real  estate  upon  which  the 
vessel  was  being  built ;  the  executor  had  no  means  to  finish  her. 
To  have  sold  her,  without  being  able  to  warrant  the  title,  would 
have  realized  nothing.  He  could  neither  warrant  the  title  nor  give 
the  purchaser  the  privilege  of  finishing  her  where  she  then  stood. 
Under  the  circumstances,  according  to  the  testimony  of  the  except- 
ant himself,  she  would  have  realized  nothing  to  the  estate,  and 
her  owners  would  not  only  have  had  their  action  against  the  estate 
for  damages,  for  breach  of  the  contract  to  build  her,  but  also  a 
personal  action  of  trover  against  the  executor  for  her  value,  and 
in  case  of  recovery  ho  would  be  liable  for  the  full  value  of  the 
ship  to  the  owners.  Under  these  embarrassing  circumstances,  the 
executor  did  what  any  cautious  man  would  have  done — called  a 
meeting  of  the  creditors  ;  asked  their  counsel  and  advice ;  consulted 
bis  counsel,  and  took  the  advice  of  the  creditors  and  his  counsel. 
If  he  has  made  a  mistake,  having  acted  in  good  faith,  and  with 
more  than  ordinary  caution,  he  is  not  personally  responsible.  If 
he  had  finished  the  ship,  instead  of  paying  but  a  dividend  on  $1702, 
the  amount  expended  over  the  contract  price,  the  estate  would  have 
expended  the  whole  of  that  sum,  thus  materially  diminishing  the 
dividends  which  the  exceptants  now  receive.  Granting,  therefore, 
the  title  of  the  ship  to  be  in  the  executor,  I  cannot  find  from  the 
evidence  that  he  has  been  guilty  of  such  negligence  or  improper 
conduct  as  is  sufficient  to  charge  him  personally  with  the  appraised 
value  of  the  ship. 

"  The  exceptions  are  dismissed,  and  the  report  of  the  auditor  is 
confirmed  absolutely." 

The  exceptors  appealed  to  the  Supreme  Court,  and  in  a  number 
of  specifications  assigned  the  decree  of  the  court  for  error.         ^ 

TT.  H,  Dickin9<yn^  for  appellants. — The  appellants  had  a  lien  on 
the  vessel,  because  Derbyshire  was  builder  and  owner  of  the  vessel : 
Scull  V.  Shakspear,  25  P.  F.  Smith  297.     It  is  negligence  for  an 
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executor  to  prefer  one  creditor  to  another ;  for  gross  negligence  he 
would  be  liable  to  legatees,  much  more  to  creditors:  Finney's  Ap- 
peal, 1  Wright  326 ;  Charlton's  Appeal,  10  Casey  473.  Although 
the  builder  may  be  bound  to  deliver  the  particular  vessel,  it  does 
not  necessarily  belong  to  the  party  for  whom  it  is  built,  on  the  first 
payment:  Andrews  v.  Durant,  1  Kernan  35;  Haney  v.  The  Ros- 
abella, 20  Wis.  247  ;  Mucklow  v.  Mangles,  1  Taunt.  318.  Where 
anything  remains  to  be  done  to  a  thing  by  the  vendor  before  de- 
livery, the  title  does  not  pass  :  Lester  v,  McDowell,  6  Harris  91 ; 
Nicholson  v.  Taylor,  7  Casey  129 ;  Wanamaker  v.  Yerkes,  20  P. 
F.  Smith  443 ;  Rochester  Oil  Co.  v.  Hughey,  6  Id.  322 ;  Halde- 
man  v.  Duncan,  1  Id.  66 ;  Merritt  v.  Johnson,  7  Johnson  473. 

W.  Ward^  for  appellee. — A  mistake  committed  in  the  honest 
effort  to  accomplish  the  best  results,  and  guided  by  the  clearest 
light  to  be  obtained,  will  not  make  a  trustee  liable  for  losses: 
Chew  V.  Chew,  4  Casey  17  ;  Springer's  Estate,  1  P.  F.  Smith  342  ; 
Calhoun's  Estate,  6  Watts  185;  2  Williams  on  Executors  1630 
and  notes. 

Judgment  was  entered  in  the  Supreme  Court,  January  31st  1876, 
Per  Curiam. — This  is  by  no  means  a  clear  case.  The  inclina- 
tion of  the  court  is  to  hold  that  a  ship  on  the  stocks,  and  while 
under  the  law  of  this  state,  before  reaching  her  proper  element 
and  coming  under  the  dominion  of  admiralty  law,  differs  not  from 
other  kinds  of  personal  property ;  and  therefore  no  title  papers  be- 
fore completion  and  delivery  are  necessary,  unless  otherwise  pro- 
vided for  in  the  contract.  This  was  so  held  in  the  case  of  Scull 
V,  Shakspear,  25  P.  F.  Smith  297,  in  relation  to  the  lien  of  ma- 
terialmen and  mechanics  under  a  law  of  the  state.  But  the  exist- 
ence of  a  different  view  in  the  English  courts  made  this  a  question 
of  some  doubt,  and  counsel  might  well  have  advised  under  this  ad- 
verse view.  The  insolvency  of  the  builder,  the  want  of  funds  to 
complete  the  large  payments  made  by  the  parties  contracting  for 
the  vessel,  the  necessity  of  continued  control  of  the  ship-yard,  the 
responsibility  necessarily  incurred  by  the  executor  in  undertaking 
to  finish  the  vessel,  and  the  uncertainty  of  price  a  public  sale 
would  bring,  all  united  to  make  it  a  case  of  great  uncertainty  and 
doubt  as  to  what  would  be  the  course  to  be  pursued,  which  would 
be  for  the  best  interests  of  the  estate.  In  this  state  of  the  case, 
the  executor  having  acted  under  the  advice  of  counsel,  and  upon  the 
opinion  and  advice  of  a  large  number  of  the  creditors  of  the  estate 
(which  was  insolvent),  it  would  be  a  harsh  judgment  to  visit  the 
executor  with  a  surcharge,  because  he  had  not  offered  the  unfin- 
ished hulk  at  public  sale.  The  finding  of  the  auditor,  and  the  con- 
firmation of  the  court,  that  the  executor  had  acted  wisely  and  for 
the  best  interests  of  the  estate,  ought  not  to  be  overturned  in  a  case 
of  so  much  doubt. 

Decree  aflSrmed  with  costs  and  appeal  dismissed. 
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Philadelphia,  to  the  use  of  Dyer  &  Shantz,  versus 

Brooke. 

1.  Philadelphia,  through  the  chief  commissioner  of  highways,  contracted 
with  Dyer  to  pave,  Ac,  a  street,  the  work  not  to  be  done  after  December  Ist 
and  befbre  April  Ist ;  the  cost,  &c.,  of  the  work  was  chargeable  to  the  lot 
owners  on  the  street,  in  proportion  to  their  front.  The  work  was  done  after 
December  Ist.  The  city,  for  the  use  of  Dyer,  filed  a  claim  against  a  lot- 
holder  and  issued  a  scire  facias  on  it.  Hdd^  that  the  city  might  waive  the 
condition,  and  the  lot-holder  could  not  defend  on  the  ground  that  work  was 
done  after  December  1st. 

2.  Under  the  Act  of  April  19th  1843,  sect.  1,  the  lotrholder  could  defend 
only  on  the  ground  that  the  work  was  not  done,  the  materials  not  furnished, 
the  price  excessive,  or  that  it  had  been  paid  or  released. 

3.  Hutchinson  v.  Pittsburg,  22  P.  F.  Smith  320 ;  Philadelphia  r.  Wistar, 
11  Casey  427  ;  Philadelphia  v.  Burgin,  14  AVright  539,  followed. 

February  1st  1876.  Before  Agnew,  C  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  No.  262,  of  Janu- 
ary Term  1874. 

This  was  a  scire  facias  sur  municipal  claim,  issued  October  20th 
1872,  by  the  city  of  Philadelphia,  to  the  use  of  John  Dyer  and 
Edward  Shantz,  against  Virgilia  B.  Brooke,  owner  or  reputed 
owner,  &c. 

The  claim  was  filed  August  23d  1872,  against  a  lot  of  ground 
on  the  south  side  of  Westmoreland  street  and  the  west  side  of 
Seventeenth  street,  for  work  and  materials  in  paving  and  curbing 
on  Seventeenth  street ;  the  bill  was: — 

May  2d  1872,  To  472.22  yards  rubble  paving,  J708.33 

u      «       u      To  272.4  feet  of  curbstone,  "    245.10 

Measuring  charge,         6.00 

?958.43 
The  paving,  curbing  and  material  having  been  done  and  fur- 
nished under  a  contract .  between  the  chief  commissioner  of  high- 
ways and  the  claimants,  &c. 

The  contract  was  dated  July  18th  1873;  it  recited  that  the 
claimants  had  been  selected  by  a  majority  of  the  owners  of  property 
on  Seventeenth  street,  from  Allegheny  avenue  to  Tioga  street,  for 
the  paving  of  Seventeenth  street,  in  accordance  with  a  resolution  of 
councils :  the  street  to  be  graded  out  to  the  depth  of  18  inches  and  to 
be  filled  with  14  inches  of  gravel  and  on  the  top  of  that  4  inches 
of  sharp  gravel,  &c.,  &c.  There  were  other  stipulations,  one 
of  which  was  that  the  agreement  should  "  not  be  construed  to 
allow  paving  to  be  done  after  the  first  day  of  December  or  before 
the  first  day  of  April,  in  any  year." 

The  case  was  tried  November  17th  1873,  before  Hare,  P.  J. 
TbcT  plaintiff  gave  in  evidence  the  claim  and  rested. 
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The  defendant  then  gave  evidence  for  the  purpose  of  showing  that 
the  paving  in  front  of  her  lot  had  not  been  well  done.  She  gave 
evidence  also,  that  the  work  was  commenced  about  the  1st  of  De- 
cember 1871,  and  stopped  about  the  15th  of  that  month. 

In  rebuttal,  the  plaintiffs  gave  evidence  that  work  had  been 
commenced  and  ended  about  as  testified  to  by  the  defendant's 
witnesses;  they  gave  evidence  also,  that  the  work  was  well  done. 
Mahlon  H.  Dickinson,  chief  commissioner  of  highways,  testified 
that  the  husband  of  defendant  remonstrated  against  the  work 
being  done  on  frost,  and  witness  notified  the  contractor  to  stop 
work. 

The  court  charged : — 

"It  is  not  pretended  that  the  plaintiff  rendered  a  service  to  the 
defendant,  or  at  her  request.  The  contract  under  which  the 
plaintiff's  claim  was  made  by  the  city  of  Philadelphia,  without  the 
defendant's  knowledge  or  assent.  The  obligation  is,  therefore,  in 
the  nature  of  a  tax,  and  the  plaintiff  cannot  recover  unless  in  con- 
formity with  the  contract  which  imposed  the  obligation.  The 
terms  of  the  contract  are  express  that  nothing  therein  contained 
shall  be  construed  as  allowing  paving  to  be  done  after  the  Ist  of 
December,  or  before  the  1st  of  April.  [My  instructions,  there- 
fore, are  that  if  a  material  and  substantial  part  of  the  work  was 
done  during  the  winter,  the  defendant  is  entitled  to  a  verdict. 
There  can  be  no  doubt  as  to  this  point  under  the  evidence.]  The 
plaintiff  says  that  he  commenced  at  the  end  of  November,  or  in 
the  beginning  of  December;  but  he  does  not  controvert  the  testi- 
mony for  the  defence,  that  the  gravel  was  spread  and  the  pave- 
ment laid  during  the  earlier  part  of  December.  The  contention 
on  his  part  is,  that  he  returned  in  April  and  repaired  the  street  by 
ramming  the  stones  down  in  some  places,  and  taking  them  up  and 
replacing  them  in  others.  He  does  not  say  that  he  did  the  work 
over  again,  but  that  he  repaired  the  portions  which  appeared  to  be 
defective.  [If  he  had  taken  up  the  stones  in  front  of  the  defend- 
ant's premises,  levelled  the  road-bed,  and  relaid  the  stones,  he 
might  have  recovered,  but  such  is  not  the  testimony.  What  the 
contract  contemplates  is,  that  the  pavement  shall  be  laid  when  it 
can  have  a  secure  foundation.  If  this  condition  is  not  complied 
with,  the  defect  isfatal."] 

The  verdict  was  for  the  defendant.  The  plaintiff  took  a  writ  of 
error  and  assigned  for  error  the  parts  of  the  charge  in  brackets. 

S.  W.  Pettit  and  0.  H.  T.  Oollis,  for  plaintiffs  in  error.— The 
condition  as  to  the  time  of  paying,  &c.,  was  between  the  city  and 
the  contractors ;  the  city  having  waived  the  condition  by  filing 
the  claim  and  bringing  suit,  the  defendant  is  precluded  from  mak- 
ing this  defence.  Philadelphia  v.  Wistar,  11  Casey  427  ;  Philadel- 
phia v.  Burgin,  14  Wright  539 ;  Reilly  v.  Philadelphia,  10  P.  F. 
Smith  467 ;  Hutchinson  v.  Pittsburg,  22  Id.  320. 
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J.  Gerhart  and  E.  H.  Weilf  for  defendant  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  Feb- 
ruary 7th  1876. 

The  contract  between  the  city  and  Dyer  &  Shantz  provided 
that  it  should  not  be  construed  to  allow  paving  to  be  done  after  the 
first  day  of  December  and  before  the  first  day  of  April,  in  any 
year.  There  was  evidence  on  the  trial  that  a  material  part  of  the 
work  in  paving  Seventeenth  street  in  front  of  the  defendant's  pro- 
perty was  done  in  the  month  of  December  1871.  John  Dyer  tes- 
tified that  it  was  commenced  "  about  the  latter  part  of  November, 
or  beginning  of  December,"  and  was  continued  until  it  was  stopped 
by  frost  in  the  firbt  or  second  week  in  December.  Mr.  Dickinson, 
the  chief  commissioner  of  highways,  stated  that  defendant  called 
at  the  department,  and  remonstrated  against  the  work  being  done 
during  the  frost,  and  that  he  thereupon  sent  a  notice  to  Mr.  Dyer 
to  stop.  The  witnesses  for  the  defendant  testified  generally  that 
the  paving  was  commenced  about  the  first  or  second,  and  was  stop- 
ped about  the  fifteenth  of  December.  Some  evidence  was  given  to 
prove  that  the  work  was  finished  in  the  spring  of  1872.  The  bill 
of  particulars  embodied  in  the  lien  bears  the  date  of  the  second  of 
May.  There  was  testimony  also  that  the  pavement  in  front  of  the 
defendant's  property  was  left  in  a  bad  condition.  Upon  this  evi- 
dence the  court  below  instructed  the  jury  that  "  if  a  material  and 
substantial  part  of  the  work  was  done  during  the  winter,  the  de- 
fendant was  entitled  to  a  verdict."  The  jury  were  told  also,  that 
if,  when  they  returned  in  April,  the  stones  in  front  of  the  defend- 
ant's premises  had  been  taken  up,  the  road-bed  levelled,  and  the 
stones  relaid,  the  plaintiffs  might  have  recovered,  but  that  such  was 
not  the  testimony.  The  final  instruction  was :  "  What  the  contract 
contemplates  is,  that  the  pavement  shall  be  laid  when  it  can  have 
a  secure  foundation.  If  this  condition  is  not  complied  with,  the 
defect  is  fatal." 

The  contract  was  between  the  city  and  Dyer  &  Shantz.  It  re- 
cited that  they  had  been  previously  "  selected  by  a  majority  of  the 
owners  of  property  on  Seventeenth  street,  from  Allegheny  avenue 
to  Tioga  street,  for  the  paving  of  that  street  in  accordance  with  a 
resolution  of  councils."  The  defendant  could  not  be  affected, 
either  beneficially  or  injuriously,  by  stipulations  of  the  legal  and 
equitable  plaintiffs  between  themselves.  Statutory  provisions  had 
defined  his  rights  and  liabilities.  In  such  an  action  as  this,  it  is 
sufficient  for  the  plaintiff  to  prove  that  the  work  charged  was  done, 
or  the  materials  furnished,  at  their  fixed  value;  and  the  defendant 
is  confined  to  a  denial  that  the  work  was  done  or  the  materials 
furnished,  or  that  the  price  charged  was  excessive,  or  that  the 
claim  had  been  paid  or  released:  Act  of  19th  April  1843,  §  1, 
Purdon  1089,  pi.    26.     In  such  an  action,  the  municipal  claim 
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may  be  read  in  evidence  in  proof  of  the  facts  alleged,  and  no  plea 
averring  want  of  notice  to  remove  nuisances ;  no  plea  touching 
rates  or  proportions  of  contribution  among  parties  jointly  inter- 
ested; and  no  plea  touching  the  question  of  ownership  is  allowed: 
Act  of  11th  of  March  1846,  §  4,  Purdon  1089,  Pamph.  L.  27.  The 
questions  growing  out  of  the  contract  were  outside  of  any  interest 
of  the  defendant.  There  are  obvious  reasons  why  oflScers  of  the 
highway  department  should  retain  the  control  of  the  work  that  was 
contemplated  here.  The  interest  of  the  city  requires  that  her 
streets  shall  be  substantially  paved,  and  its  officers  should  have 
power  to  stop  work  that  would  ordinarily  be  defectively  done  in 
winter.  This  power  was  exercised  with  manifest  discretion  in 
this  instance.  Perhaps  the  city  could  have  treated  the  breach  of 
the  agreement  by  Dyer  &  Shantz  as  a  forfeiture  of  their  claim  to 
compensation.  But  she  has  not  done  so.  And  the  defendant  is 
not  in  a  position  to  assert  such  a  forfeiture  for  his  benefit  in  an 
action  in  which  the  city  and  Dyer  &  Shantz  unite  as  parties.  If 
the  weather  in  December  1871  had  been  mild  enough  to  permit 
the  laying  a  pavement  with  perfect  safety  and  completeness,  and 
the  contractors  had  been  permitted  to  lay  it,  it  is  difficult  to  under- 
stand how  a  modification  of  their  relations  by  the  contracting  par- 
ties could  be  set  up  by  a  stranger  as  a  ground  of  complaint.  The 
defendant  had  a  right  to  a  satisfactory  pavement,  and  it  was  only 
for  such  a  pavement  he  could  be  required  to  pay. 

It  was  clearly  within  the  power  of  the  officers  of  the  city  to 
waive  the  right  derived  from  the  stipulation  on  which  the  defendant 
relies.  In  The  City  v.  Burgin,  14  Wright  539,  which  was  a  scire 
facias  for  the  use  of  Emanuel  Peters,  under  the  pleas  of  noh 
assumpsit  and  payment  with  leave,  &c.,  without  notice  of  special 
matter,  the  defendant  was  permitted  to  prove  by  the  chief  com- 
missioner of  highways  that  he  gave  no  authority  to  do  the  work 
for  which  lien  was  filed.  In  reversing  the  judgment.  Judge  Read 
said :  *'  It  would  be  singular  indeed  if,  under  such  a  state  of  the 
pleadings,  the  defendants  could  be  allowed  to  defeat  the  claim  of 
the  city  by  producing  its  own  officer  to  show  that  the  work  which 
the  city  has  adopted  was  done  without  its  consent.  This  was 
clearly  a  matter  with  which  the  defendant  had  nothing  to  do."  It 
was  held  by  Thompson,  J.,  in  City  v,  Wistar,  11  Casey  427,  that 
"  the  right  of  the  city  to  file  the  lien  is  fixed  by  law,  and  the  form 
in  which  it  was  filed  in  this  case,  for  the  use  of  the  party  named, 
resulted  from  the  relation  existing  between  him  and  the  city,  and 
was  a  matter  which  alone  concerned  them."  In  Hutchinson  v. 
Pittsburg,  22  P.  F.  Smith  320,  a  defence  was  made  on  the  ground 
that  a  contract  had  not  been  executed  according  to  its  terms.  It 
was  said  by  this  court,  "  the  contract  is  between  the  city  and  the 
contractor  ;  the  contractor  does  not  complain,  and  the  city  adopts 
and  approves  the  action  of  its  officers,  and  the  defendant  cannot 
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take  advantage  of  the  non-grading  of  four  squares  which  the  city 
found  to  be  unnecessary  and  inexpedient  under  the  circumstances." 
The  present  case  should  have  been  submitted  to  the  jury  under  the 
evidence  that  had  relation  to  the  defendant's  statutory  defences. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Thirty-fourth  Street,  Philadelphia. 

1.  No  appeal  lies  from  a  decree  of  the  Quarter  Sessions  in  a  road  case; 
the  proper  proceeding  to  remove  the  record  to  the  Supreme  Court  is  certiorari. 

2.  An  appeal  brings  up  a  case  on  its  merits ;  a  certiorari  brings  up  the 
record  only,  and  the  Supreme  Court  can  then  look  merely  at  the  regularity 
of  the  proceedings. 

3.  A  certiorari  from  the  Supreme  Court  in  a  road  case  in  Philadelphia 
cannot  issue  without  a  special  allocatur  by  one  of  the  judges  of  the  Supreme 
Court,  under  the  Act  of  March  23d  1829. 

4.  The  Act  of  1829  is  not  repealed  by  the  General  Road  Law  of  June  13th 
1836. 

5.  The  Act  of  June  1 6th  1836  (jurisdiction  of  courts)  did  not  authorize  a 
certiorari,  as  of  course,  in  road  cases  in  Philadelphia. 

6.  A  certiorari  was  issued  in  a  Philadelphia  road  case,  without  a  special 
allocatur,  under  the  belief  that  such  allocatur  was  unnecessary.  The  Su- 
preme Court  would  not  quash  the  writ,  if  it  appeared  that  a  special  allo- 
catur would  be  granted  immediately  afterwards. 

7.  The  Park  Act  of  March  26th  1867  appropriated  land  for  a  park,  and 
authorized  the  value  to  be  assessed  to  the  owners  by  a  jury  of  twelve  men  ; 
the  supplementary  Act  of  April  24th  1868  extended  the  boundaries  of  the 
park ;  it  also  authorized  the  councils  to  widen,  Ac,  any  street  to  improve  the 
approaches  to  the  park ;  it  provided  that  *'  damages  for  ground  and  pro- 
perty taken  for  the  purposes  of  this  act  shall  be  ascertained,^'  &c.,  as  was 
prescribed  by  the  original  act.  A  street  was  widened  to  improve  the  ap- 
proaches to  the  park.  The  Quarter  Sessions  appointed  six  viewers  to  assess 
the  damages  from  widening  the  street.     Held  not  to  be  error. 

8.  Duff's  Road,  16  P.  F.  Smith  459  j  Thomas's  Creek  Road,  3  Whart.  11, 
followed. 

February  3d  1876.  Before  Aqnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Philadelphia: 
No.  255,  to  January  Term  1874. 

These  proceedings  commenced  on  the  28th  of  November  1871, 
on  the  petition  of  Thomas  Costigan,  representing  that  he  owned 
property  in  the  Twenty-fourth  ward  of  Philadelphia  through  which 
Thirty-fourth  street,  as  laid  down  on  the  public  plan  of  the  city, 
would  pass ;  that  the  city  councils,  by  a  resolution  of  July  11th 
1871,  directed  the  chief  commissioner  of  highways  to  notify  owners 
of  property  over  which  Thirty-fourth  street  would  pass,  that  after 
three  months  from  the  notice  the  street  would  be  required  for 
public  use,  according  to  the  widened  and  straightened  lines,  as  an 
approach  to  the  park.  The  prayer  was  for  the  appointment  of  a 
jury  of  six  freeholders  to  view  the  premises  and  assess  the  damages 
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which  he  or  other  owners  of  ground  would  sustain  by  opening, 
straightening  and  widening  Thirty-fourth  street. 

Six  jurors  were  accordingly  appointed. 

By  Act  of  March  26th  1867,  sect.  1  (Pamph.  L.  547),  a  large 
area  of  ground  was  vested  in  the  city  of  Philadelphia  for  a  public 
park. 

By  section  3d  of  the  act  it  was  provided  "  that  the  owners  of 
the  ground  should  be  paid  for  it  according  to  the  value  to  be  ascer- 
tained by  a  jury  of.  twelve  freeholders,  to  be  appointed  by  the 
Court  of  Quarter  Sessions,  or  by  agreement  between  the  com- 
missioners of  the  park  and  the  owners  of  the  property,  to  be  con- 
firmed by  the  Court  of  Quarter  Sessions.  Whenever  it  should  be 
necessary  to  have  recourse  to  a  jury  to  assess  damages  for  any 
property  to  be  taken  as  aforesaid,  the  said  jury  shall  estimate  the 
advantage  to  property  adjoining  or  in  the  vicinity,  and  said  jury 
shall  proceed,  and  their  award  shall  be  reviewed  and  enforced  in 
the  same  manner  as  provided  by  law  in  the  opening  of  roads  in 
the  city  pf  Philadelphia." 

By  a  supplement  to  the  foregoing  act,  passed  April  14th  1868 
(Pamph.  L.  1083),  it  is  provided  that  additional  ground  should  be 
vested  in  the  city  for  park  purposes,  and : 

"Sect.  24.  That  the  councils  of  the  city  of  Philadelphia  be  and 
they  are  hereby  authorized  to  widen  and  straighten  any  street  laid 
upon  the  public  plans  of  said  city,  as  they  may  think  requisite  to 
improve  the  approaches  to  Fairmount  Park. 

''  Sect.  26.  The  damages  for  ground  and  property  taken  for  the 
purpose  of  this  act  shall  be  ascertained,  adjusted  and  assessed  in 
like  manner  as  is  prescribed  by  the  act  to  which  this  is  a  supple- 
ment." 

On  the  31st  of  July  1873  the  jury  reported,  assessing  damages 
to  a  large  number  of  persons,  amongst  others  to  Hugh  Mcllvaine 
and  Thomas  Costigan. 

Mcllvaine  filed  three  exceptions,  of  which  two  were:— 

1.  The  councils  of  the  city  had  no  lawful  authority  to  enact 
said  resolution. 

2.  This  court  obtained  no  jurisdiction  by  virtue  of  the  resolu- 
tion under  which  the  petition  (on  which  the  report  was  filed)  was 
presented. 

The  city  also  filed  exceptions  which  did  not  appear  by  the 
record. 

Upon  these  exceptions  the  court  made  the  following  decree : — 
"  All  the  exceptions  to  the  report  of  the  jury  are  dismissed, 
except  the  third  exception  on  behalf  of  the  city,  which  is  sustained, 
and  the  report  is  confirmed  so  far  as  relates  to  the  assessment  of  dam- 
ages for  the  opening,  widening  and  straightening  of  the  street, 
from  Market  street  to  Sycamore,  and  the  remainder  of  the  report 
is  set  aside.'' 
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A  certiorari  was  issued  at  the  instance  of  Mcllvaine  without 
obtaining  a  special  allocatur  by  one  of  the  judges  of  the  Supreme 
Court,  as  is  provided  by  the  2d  section  of  the  Act  of  March  23d 
1829,  Pamph.  L.  93,  *'  relative  to  the  opening  of  roads  in  the 
county  of  Philadelphia." 

Mcllvaine  assigned  for  error: — 

1,  2.  Overruling  his  1st  and  2d  exceptions. 

3.  Sustaining  the  3d  exception  of  the  city,  viz. :  "  That  it  was 
unnecessary  to  extend  Thirty-fourth  street  diagonally  from  Syca- 
more street  to  Thirty-fifth  street." 

When  the  case  came  up  for  argument  a  motion  was  made  to 
quash  the  certiorari  for  want  of  a  special  allocatur,  under  the  Act 
of  1829. 

2>.  W.  SeUerSy  for  Mcllvaine. 

B.  i\r.  Willson  and  0,  E.  T.  CollUj  City  Solicitor,  for  the  city. 

J.  S.  Gerhard  and  E.  S.  Miller^  for  the  property  owners. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
18th  1874. 

A  writ  of  certiorari  was  sued  out  by  Hugh  Mcllvaine  to  the 
Court  of  Quarter  Sessions  of  Philadelphia,  to  bring  up  the  record 
of  that  court  in  the  matter  of  the  proceedings  to  assess  the  damages 
for  the  widening  of  Thirty-fourth  street.  The  case  is  inaccurately 
termed  an  appeal,  and  the  parties  are  treated  as  appellant  and  ap- 
pellee in  the  respective  paper-books.  This  is  erroneous ;  there  is 
no  appeal  in  the  case.  The  distinction  between  an  appeal  and  a 
certiorari  is  marked  and  should  not  be  lost  sight  of.  An  appeal 
brings  up  the  case  upon  its  merits ;  a  certiorari  brings  up  the 
record  only,  and  upon  such  writ  we  can  look  merely  at  the  regu- 
larity of  the  proceedings:  Duff's  Road,  16  P.  F.  Smith  459. 

A  motion  to  quash  the  certiorari  was  made  upon  the  argument. 
The  reason  assigned  was  that  the  writ  had  not  been  allowed  by 
this  court  or  by  one  of  the  justices  thereof.  This  involves  a  ques- 
tion of  practice  of  some  importance.  The  second  section  of  the 
Act  of  23d  of  March  1829,  Pamph.  L.  93,  provides  "that  from 
and  after  the  passage  of  this  act,  no  writ  of  certiorari  shall  issue 
from  the  Supreme  Court  of  this  state  to  remove  any  proceedings 
of  the  Court  of  Quarter  Sessions  of  the  county  of  Philadelphia, 
under  the  Act  of  Assembly  for  opening  and  laying  out  of  public 
roads,  streets  or  highways,  and  for  assessing  damages  for  opening 
the  same,  unless  the  party  applying  for  such  writ  shall  make  oath 
or  affirmation  that  the  same  is  not  intended  for  delay,  but  because 
he  firmly  believes  that  injustice  has  been  done  in  the  Court  of 
Quarter   Sessions ;  and  unless  such  writ  of  certiorari  shall   be 
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/  specially  allowed  by  the  Supreme  Court  or  a  justice  thereof,  for 
just  and  reasonable  cause  shown  to  them  or  him,  and  that  any  writ 
of  certiorari  issued  against  the  provisions  of  this  act  shall  be  void 
and  of  no  effect."  This  act  was  held  to  be  still  in  force  in  the 
case  of  Road  from  Thomas's  Creek,  3  Whart.  11.  It  was  con- 
tended in  that  case,  that  by  the  general  road  law  passed  on  the  13th 
of  June  1836,  this  provision  of  the  Act  of  1829  was  virtually 
repealed,  and  that  by  the  Act  of  16th  June  1836,  relating  to  the 
jurisdiction  and  powers  of  the  courts,  a  certiorari  is  to  issue  of 
course.  But  the  court  said  that  the  Act  of  13th  June  1836  con- 
tained an  express  saving  of  special  and  local  acts,  and  that  a 
special  allocatur  was  still  necessary  for  the  removal  of  the  pro- 
ceedings in  the  Quarter  Sessions  relating  to  the  opening  of  roads 
in  the  county  of  Philadelphia.  Such  has  been  the  uniform  con- 
struction of  the  Act  of  1829  from  that  day  to  this,  and  the  practice, 
with  rare  exceptions,  has  been  in  harmony  with  it.  We  might 
well  quash  this  writ  without  further  discussion,  but  as  it  was  taken 
out  under  an  impression  that  a  special  allocatur  was  unnecessary, 
and  the  case  has  been  fully  argued,  we  would  not  quash  under  the 
circumstances  if,  upon  examination,  we  find  that  the  plaintiff  would 
be  entitled  to  a  special  allocatur  immediately  thereafter. 

I  have  looked  in  vain  through  this  record  for  anything  on  which 
to  base  the  plaintiff's  assignments  of  error.  The  resolution  of 
councils  referred  to  in  the  first  and  second  assignments  is  not  set 
out  in  the  record  and  is  not  before  us.  It  is  true  that,  in  the  peti- 
tion of  Thomas  Costigan  for  the  appointment  of  a  jury  to  assess 
the  damages  for  the  widening  of  Thirty-fourth  street,  it  is  stated 
"that  the  Select  and  Common  Councils  of  said  city,  by  a  resolu- 
tion duly  approved  July  11th  1871,  directed  the  commissioner  of 
highways  to  notify  the  owners  of  property  through  and  over 
which  Thirty-fourth  street,  from  Market  street  to  Aspen  street, 
passes,  that  after  three  months  from  the  said  notice  the  same 
would  be  required  for  public  use  according  to  the  widened  and 
straightened  lines,  as  an  approach  to  the  park,  and  which  notifica- 
tion has  been  received." 

Assuming  the  resolution  to  be  as  set  forth  in  the  petition,  we 
fail  to  perceive  any  error  on  the  part  of  the  court  below  in  appoint- 
ing a  jury  to  assess  the  damages  for  the  widening  of  the  street. 

The  Act  of  April  14th  1868,  Pamph.  L.  1083,  provides  "  that 
the  councils  of  the  city  of  Philadelphia  be  and  they  are  hereby 
authorized  to  widen  and  straighten  any  streets  laid  out  upon  the 
public  plans  of  said  city  as  they  may  think  requisite  to  improve 
the  approaches  to  Fairmount  Park."  If,  as  was  contended,  the 
damages  for  the  widening  of  the  street  were  required  to  be  assessed 
under  the  Act  of  March  26th  1867,  Pamph.  L.  647,  to  which  the 
act  first  above  named  is  a  supplement,  it  would  still  be  the  duty  of 
the  Court  of  Quarter  Sessions  to  appoint  the  jury.     For  anything 
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that  appears  upon  this  record,  the  damages  may  have  been  ^^  ascer- 
tained, adjusted  and  assessed  in  like  manner,''  as  is  prescribed  by 
the  Act  of  1867.  We  are  unable  to  say  in  this  proceeding,  from 
what  is  legitimately  before  us,  that  city  councils  had  no  authority 
to  enact  said  resolution,  or  that  the  court  below  had  no  jurisdiction. 

The  third  assignment  alleges  that  the  court  below  erred  in  sus- 
taining the  third  exception  filed  on  behalf  of  the  city.  The 
record  does  not  show  any  such  exception  or  ruling.  It  does  dis- 
close three  exceptions  filed  by  the  plaintiff,  all  of  which  were  dis- 
missed by  the  court  and  the  report  confirmed.  The  first  and 
second  of  said  exceptions  are  suflSciently  covered  by  what  has 
been  said.  The  dismissal  of  the  third  exception  is  not  assigned 
for  error. 

We  are  unable  to  see  anything  in  this  record  which  would  justify 
us  now  in  granting  a  special  allocatur. 

Writ  quashed. 


Schenck  versus  Uber  &  Tees. 

1.  The  en^ne,  machinery  and  cage  conRtituting  an  elevator  are  realty, 
when  put  in  by  the  owner  as  a  part  of  his  building. 

2.  A  mechanic's  lien  may  be  created  for  an  elevator  by  the  owner  or  a 
principal  contractor. 

3.  Levan  contracted  with  the  defendant  to  put  an  entire  elevator  into  his 
store ;  Levan  contracted  with  the  plaintiffs  to  furnish  the  cage,  part  of  the 
elevator.  Hddj  that  the  plaintiffs  bad  no  mechanics^  lien  against  defendants' 
building. 

4.<  The  Mechanics'  Lien  Law  does  not  confine  the  construction  of  a  building 
to  a  single  contractor,  the  owner  may  commit  its  main  divisions  to  different 
contractors  with  power  to  each  in  his  department  to  bind  the  building  with 
a  lien. 

5.  Levan  was  not  a  contractor  for  a  primary  division  of  the  building 
haTing  the  power  of  the  owner  to  bind  the  building ;  his  contract  was  minor 
and  auxiliary. 

6.  Duff  c.  Hoffman,  13  P.  F.  Smith  192;  Harlan  v.  Rand,  3  Casey  611  ; 
Singerly  v.  Doerr,  12  P.  F.  Smith  9,  distingubhed. 

February  3d  1876.  Before  Aqnew,  C  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Philadelphia :  Of  Jan- 
uary Term  1874,  No.  265. 

This  was  a  scire  facias,  issued  June  15th  1872,  by  Peter  H. 
Uber  and  Milton  Tees,  tradingas  Uber  &  Tees,  against  Joseph  H. 
Schenck,  owner,  &c.,  and  W.  JB.  Levan  and  George  H.  Ball,  con- 
tractors, on  a  mechanics'  lien,  entered  March  14th  1872. 

The  claim  was  for  $450,  against  a  building  and  lot,  on  the  north- 
east comer  of  Sixth  and  Arch  streets,  in  the  city  of  Philadelphia, 
** being  a  debt  contracted  for  mill-work,  viz.:  cage  for  elevator, 
furnished  at  the  request  of  the  said  W.  Bamet  Levan  and  George 
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H.  Ball,  by  the  said  Uber  &  Tees,  continuously,  within  six 
months  last  past,  for  and  towards  the  erectipn  and  construction  of, 
and  on  the  credit  of  the  said  building,  at  the  times  and  in  the 
quantities  in  the  annexed  bill  of  particulars  mentioned,  to  wit: 
from  the  18th  day  of  September  A.  D.  1871,  to  the  19th  day  of 
September  A.  D.  1871,  which  bill  said  complainants  pray  may  be 
taken  and  considered  as  part  of  this  lien  against  said  building  of 
which  the  said  Joseph  H.  Schenck  then  was  and  now  is  the  owner, 
or  reputed  owner,  and  W.  Barnet  Levan  and  George  H.  Ball,  con- 
tractors for  the  erection  of  said  building,  with  whom  the  said  con- 
tract was  made ;  and  the  said  Uber  &  Tees  claim  to  have  a  lien 
on  said  building  and  curtilage  appurtenant  thereto,  for  the  amount 
of  the  said  claim.  *  ♦  * 

"Philadelphia,  September  19th  1871. 
Messrs.  W.  Barnet  Levan  &  Co., 

To  Uber  &  Tees,  Dr. 

To  cage  for  elevator  foi*  J.  H.  Schenck's  building,  north- 
east corner  of  Sixth  and  Arch  streets,  as  per  contract,  $450.00*' 

On  the  5th  of  June  1871,  W.  B.  Levan  &  Co.  entered  into  a 
contract  with  the  defendant,  Joseph  H.  Schenck,  for  a  *'  passenger 
and  goods  elevator,"  in  the  building  against  which  the  lien  was 
entered.  One  of  the  specifications  for  the  passenger  elevator  was 
a  car  to  seat  four  persons,  to  be  finished  as  set  out  in  the  specifica- 
tion ;  the  whole  cost  of  this  elevator  to  be  $2800 ;  the  goods  ele- 
vator was  to  cost  $1700 ;  two-thirds  of  the  purchase-money  to  be 
paid  as  the  work  progressed,  and  the  remainder  at  its  completion. 
The  car  or  "  cage"  was  furnished  by  the  plaintiffs  upon  the  order 
of  Levan  &  Co. 

The  case  was  tried  March  12th  1873,  before  Peirce,  J. 

Tees,  one  of  the  plaintiffs,  testified  that  the  cage  was  furnished 
by  them  on  a  contract  with  Levan  &  Co.,  and  charged  to  them  on 
plaintiffs*  books.  Under  objection  and  exception,  witness  testified 
that  they  furnished  it  on  the  credit  of  the  defendant's  building, 
and  had  made  it  according  to  the  specifications,  except  in  a  few 
particulars,  which  were  dispensed  with.  Plaintiffs  had  not  been 
paid  for  the  cage. 

For  the  defendant,  Levan  testified  that  the  car  was  delivered  by 
the  plaintiffs  on  the  order  and  account  of  Levan  &  Co.,  and  not 
on  the  credit  of  defendant's  building;  plaintiffs  were  sub-con- 
tractors to  Levan  &  Co.  for  that  part  of  the  machine.  The  eleva- 
tor was  not  a  success.  Defendant  had  paid  $3500  on  account  of 
the  contract.  The  plaintiffs  rendered  their  bill  for  the  car  to 
Levan  &  Co.,  and  sued  them  for  it.  The  car,  by  the  contract  of 
Levan  &  Co.  with  the  plaintiffs,  was  to  be  delivered  at  the  building ; 
it  was  part  of  the  material  furnished  under  the  contract  of  Levan 
&  Co.  with  defendant.     The  car  was  not  a  failure. 
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The  defendant  offered  to  prove  that  the  elevator  was  not  put  up 
according  to  defendant.'s  contract  with  Levan  &  Co.,  and  that  it 
was  dangerous  and  unfit  for  use ;  that  defendant  was  obliged  to 
have  it  altered  at  a  cost  of  $1600 ;  it  being  admitted  that  the 
defect  was  not  in  consequence  of  the  car  being  improperly  made. 

The  court  rejected  the  offer,  and  sealed  a  bill  of  exceptions. 

The  following  are  points  of  plaintiffs,  with  their  answers : — 

1.  Barnet  Levan  &  Co.  were*such  contractors,  with  Dr.  Schenck 
the  owner,  for  the  erection  of  such  part  or  portion  of  the  building 
at  the  northeast  corner  of  Sixth  and  Arch  streets,  viz. :  for  the 
passenger  and  goods  elevators  and  machinery  ;  that  a  person  sup- 
plying them  with  materials  for  the  construction  of  said  elevators 
and  machinery,  can  have  a  lien,  as  material-men,  against  said 
premises. 

2.  Uber  &  Tees,  the  plaintiffs,  having  furnished  the  wooden 
cage  for  such  elevator  upon  the  credit  of  said  building,  and  upon 
the  order  and  direction  of  Barnet  Levan  &  Co.,  the  contractors 
with  Dr.  Schenck,  are  entitled  to  a  lien  against  said  premises. 

These  points  were  affirmed  without  qualification. 

3.  The  wooden  cage  furnished  by  said  plaintiffs  to  said  build- 
ing, and  now  being  held  and  claimed  as  his  own  by  the  said  Dr. 
Scnenck,  and  used  by  him  in  his  said  building  at  the  corner  of 
Sixth  and  Arch  streets,  the  plaintiffs  are  entitled  to  recover  in  this 
action. 

Answer :  "  That  is  so,  if  you  believe  that  the  work  was  furnished 
there  upon  the  credit  of  the  building,  but  not  otherwise." 

4.  The  verdict  of  the  jury  should  be  for  the  plaintiffs. 
Answer :  "  It  is  a  question  for  the  jury  on  the  evidence,  and  as 

instructed  in  the  law." 

6.  The  plaintiffs  can  show  by  parol,  that  materials  were  fur- 
nished to  the  credit  of  the  building,  even  if  the  building  is  not 
mentioned  on  the  book  of  charges. 

This  point  was  affirmed  without  qualification. 

The  defendant's  point,  which  Was  refused,  was : — 

If  W.  Barnet  Levan  &  Co.  contracted  with  J.  H.  Schenck  to 
construct  the  elevator  complete,  furnishing  the  work  and  materials 
necessary  for  that  purpose,  including  the  cage,  the  plaintiffs,  who 
made  the  cage  for  W.  Barnet  Levan  &  Co.,  are  not  entitled  to 
maintain  this  action  against  J.  H.  Schenck,  owner  of  the  building 
in  which  the  elevator  was  put  up. 

The  verdict  was  for  the  plaintiffs  for  $489.90. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error : — 

1.  Rejecting  his  offer  of  evidence. 

2-6.  The  answers  to  plaintiffs*  points. 

7.  The  answer  to  defendant's  point. 

W.  S.  Price^  for  plaintiff  in  error. — A  contractor  for  the  erec- 
31  P.  F.  Smith— 3 
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tion  of  an  elevator  is  not  entitled  to  a  lien  against  the  building : 
Kitson  i;.  Crump,  1  Weekly  Notes  164.  A  sub-contractor  has  no 
authority  to  charge  a  building  for  materials  or  work  :  Harlan  v. 
Rand,  3  Casey  511 ;  Duff  v.  Hoffman,  13  P.  F.  Smith  191 ;  Sin- 
gerly  v.  Doerr,  12  Id.  9. 

B.  P,  Wilson  (with  whom  was  J.  S.  Price\  for  defendants  in 
error. — By  the  contract  with  Levrin  &  Co.,  the  defendant  made 
them  contractors  to  erect  part  of  the  building,  and  therefore  had 
authority  to  bind  the  building  for  materials  furnished:  Duff  v. 
Hoffman,  13  P.  F.  Smith  192;  Derrickson  v.  Nagle,  2  Phila.  120; 
Young  V.  Elliott,  Id.  352;  Singerly  v.  Doerr,  12  P.  F.  Smith  9. 
This  elevator  was  part  of  the  building,  and  therefore  the  subject 
of  a  lien.  Its  method  of  construction  makes  it  part  of  the  realty, 
and  it  would  be  waste  to  remove  it :  Wademan  v.  Thorp,  5  Watts 
116 ;  Summerville  v.  Wann,  1  Wright  186 ;  Singerly  v.  Doerr, 
supra;  Morgan  v.  Arthurs,  3  Watts  141 ;  Gray  v,  Holdship,  17 
S.  &  R.  413 ;  Witmer's  Appeal,  9  Wright  462 ;  Heaton  v.  Findley, 
2  Jones  304;  Harlan  v.  Harlan,  8  Harris  513;  Hoskin  v.  Wood- 
ward, 9  Wright  44 ;  Oves  v.  Ogelsby,  7  Watts  106 ;  Pyle  v.  Pen- 
nock,  2  W,  &  S.  390 ;  Voorhis  v.  Freeman,  2  Id.  119.  It  was 
competent  to  show  by  parol  that  the  cage  was  furnished  on  the 
credit  of  the  building :  Presb.  Church  v.  Allison,  10  Barr  414 ; 
Kelly  V.  Brown,  8  Harris  447  ;  Church  v.  Davis,  9  Watts  304 ; 
Wolf  V.  Batchelder,  6  P.  F.  Smith  87 ;  Singerly  v.  Doerr,  supra. 

Chief  Justice  AaNEW  delivered  the  opinion  of  the  court,  Feb- 
ruary 14th  1876. 

The  precise  question  in  this  case  must  be  distinguished  from 
others  seemingly  akin  to  it.  It  is  not  whether  the  engine,  ma- 
chinery and  cage  constituting  a  hoisting  machine  or  elevator  are 
realty.  Certainly  they  are  when  put  in  by  the  owner  as  a  part  of 
his  building.  Such  machines  have  become  essential  to  the  con- 
venient use  of  large  stores,  factoHes,  hotels  and  the  like;  and  con- 
stituting a  part  of  the  construction  of  the  building,  pass  with  it. 
The  question  is  not  whether  a  lien  may  be  created  by  the  owner, 
or  a  principal  contractor  for  the  erection  of  the  building.  Un- 
doubtedly, as  for  any  other  part  of  the  construction  of  a  building 
necessary  for  its  use,  according  to  its  kind,  a  lien  may  be  created 
for  it  by  the  owner  or  a  principal  contractor.  The  true  question 
before  us  is,  whether  the  contract  under  which  the  lien  is  attempted 
to  be  fastened  upon  the  building  is  such  a  contract  as  confers  on 
the  contractor  the  power  of  the  owner  to  bind  the  building  by  a 
lien  for  the  work  and  materials  furnished.  Were  Levan  &  Co. 
such  contractors  here  ?  It  is  thought  they  were,  and  Singerly  v. 
Doerr,  12  P.  F.  Smith  9,  and  Duff  v.  Hoffman,  13  Id.  192,  are 
relied  on  as  authorities.     But  they  are  not  authority  for  the  posi- 
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tion,  unless  we  overlook  what  was  said  in  the  cases  themselves, 
and  the  true  intent  of  the  Mechanics'  Lien  law.  To  do  so  would  be 
to  confound  all  contracts  relating  to  useful  fixtures,  or  minor  parts 
of  the  building  with  a  contract  for  the  erection  and  construction 
of  the  building  itself.  In  the  case  of  Harlan  v.  Rand,  3  Casey 
511,  following  the  letter  of  the  Act  of  the  16th  June  1836,  it 
was  said  that  the  12th  section  of  the  act  distributes  the  parties 
to  the  work  into  three  classes,  according  to  their  several  func- 
tions, viz. :  the  owner,  the  contractor,  called  also  the  architect 
and  builder,  and  the  workmen  and  material-men.  The  law  estab- 
lishes one  link  and  one  only  (says  the  opinion)  between  the  owner 
on  the  one  hand,  and  the  workmen  and  material-men  on  the  other. 
It  requires  the  lien  to  be  founded  on  contract,  and  it  recognises  no 
one  as  having  power  to  contract,  so  as  to  make  a  lien  against  the 
building,  except  the  owner  and  the  contractor  or  architect.  It  is 
evident  the  writer  of  that  opinion  had  in  view  the  simple  letter  of 
the  statute,  and  therefore  a  single  contractor  for  the  whole  build- 
ing. But  when  the  case  of  Singerly  v,  Doerr  arose,  we  saw  that 
too  close  an  adherence  to  the  letter  would  frustrate  the  purpose  of 
the  act.  Many  changes  in  business  had  taken  place  after  the  pass- 
age of  the  act,  and  many  new  subjects  were  added  to  those  for 
which  a  lien  was  given.  Besides,  the  law  having  originated  in  the 
necessities  of  Philadelphia,  but  having  been  finally  extended  over 
the  whole  Commonwealth,  it  was  seen  that  the  customs  of  this  city 
were  not  always  the  same  as  in  other  places,  especially  in  the  coun- 
try. In  many  instances  the  owner  himself  performed  the  functions 
of  the  architect  or  builder,  and  made  contracts  with  different  per- 
sons for  the  leading  divisions  of  his  building.  That  with  one  he 
would  contract  for  the  cellar  and  rough  masonry,  with  another  for 
the  brick  or  frame  work,  and  a  third  for  the  wood  work,  these  all 
being  leading  parts  in  the  constitution  of  the  whole.  Now,  the 
main  intent  of  the  law  being  to  secure  the  workmen  and  material- 
men whose  labor  and  material  enter  into  the  construction  of  the 
building,  and  constitute  its  chief  value,  it  was  seen  that  to  confine 
the  power  to  bind  the  building  to  a  single  contractor,  would  emas- 
culate the  statute,  whenever  two  or  more  persons  were  separate  con- 
tractors for  the  principal  parts  of  the  building.  In  fact  it  would 
put  it  into  the  power  of  the  owner  always  to  defeat  the  main  purpose 
of  the  statute,  by  simply  dividing  the  construction  of  the  building 
into  separate  contracts.  Hence  it  was  decided  that  the  law  does 
not  confine  the  erection  and  construction  of  the  building  to  a  single 
contractor,  but  the  owner  may  commit  the  main  or  leading  divi- 
sions of  the  building  to  difi*erent  contractors  with  power  to  each  in 
his  department  to  bind  the  building  with  a  lien.  The  same  question 
again  arose  in  Duff  v.  Hoffman,  18  P.  F.  Smith  192,  where  the 
reasons  were  given  more  at  large,  and  the  limits  of  the  power  to 
bind  the  building  under  contract  more  distinctly  defined.     It  was 
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said,  "  such  contractor,  however,  must  be  one  within  the  contem- 
plation of  the  statute,  to  wit :  a  person  employed  to  erect  or  con- 
struct the  building.  It  is  the  contract  for  erection  which  commu- 
nicates the  owner's  power,  and  places  the  contractor  alongside  of 
the  architect  or  builder.  But  there  is  a  palpable  distinction 
between  a  contract  to  erect  and  a  contract  to  furnish  toward  the 
erection,  whether  it  be  work  or  material.  One  who  contracts  to 
put  up  a  building,  or  one  of  its  leading  divisions,  as  its  brick  work 
or  its  wood  work,  is  not  a  mere  workman  or  a  mere  material-man. 
He  is  employed  to  erect  and  construct,  not  merely  to  work. 
Hence,  we  held  in  that  case,  that  a  lumber  dealer  employed  merely 
to  furnish  lumber  is  not  a  contractor  for  the  erection  of  the  build- 
ing or  any  division  of  it.  He  is  a  material-man  merely,  and  not 
having  a  contract  to  erect,  cannot  bind  the  building  for  lumber 
furnished  to  him  by  another.  Now  this  is  the  very  point  in  this 
case.  Levan  &  Co.  were  not  contractors  for  any  leading  divi- 
sion in  the  erection  of  the  building,  but  were  merely  machinists 
employed  to  put  into  the  building  two  hoisting  machines  for  goods 
and  passengers.  They  employed  Uber  &  Tees  to  make  the  mov- 
able cage  or  car. 

Now,  unless  Levan  &  Co.  were  contractors  for  the  erection  of 
a  primary  division  of  the  building,  they  did  not,  according  to  the 
principles  in  Singerly  v.  Doerr,  and  Duff  v,  Hoffman,  possess  the 
power  of  the  owner  to  bind  his  building.  That  they  were  not  such 
contractors  is  very  clear.  Their  contract  was  simply  minor  and 
auxiliary.  They  did  not  even  contract  to  construct  that  part  of 
the  building  called  the  well,  in  which  elevators  move  up  and 
down.  They  contracted  to  put  into  the  building  the  engines, 
drums,  cages  and  their  necessary  attachments,  guides  and  steam 
pipes.  Now  it  is  evident  this  was  not  a  contract  for  the  erection 
pr  construction  of  any  primary  or  main  division  of  the  building, 
but  one  merely  for  certain  useful,  or  it  may  be  necessary  machinery, 
for  the  convenient  use  of  the  building.  Granting  that  when  put 
in,  it  became  part  of  the  realty  and  as  a  necessary  fixture  it  would 
pass  with  the  building,  yet  being  put  in  by  one  not  employed 
in  the  erection  of  any  main  division  of  the  building,  his  contract 
was  not  such  as  communicated  to  him  the  power  of  the  owner  to 
bind  the  building  with  a  lien  for  work  and  materials.  Had  the 
contractor  for  the  wood  work  of  the  house  been  authorized,  as  a 
part  of  his  contract,  to  put  in  these  machines,  we  would  perceive 
that  being  engaged  in  the  actual  erection  and  construction  of  one 
of  the  primary  divisions  of  the  building,  and  these  being  a  part  of 
his  contract  for  construction,  he  had  the  owner's  authority  to  fix 
liens  upon  the  building  for  this  part  of  the  work.  But  if  we  ex- 
tend the  doctrine  of  lien  to  every  one  employed  in  furnishing 
toward  the  building  things  which  are  convenient,  useful  or  even 
necessary  for  the  enjoyment  of  the  property,  but  which  do  not  con- 
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stitute  a  part  of  the  contract  for  the  erection  and  construction  of 
any  primary  division  in  the  building,  we  abandon  the  very  idea  of 
Singerly  v,  Doerr,  and  Duff  v.  Hoffman,  which  simply  extended 
the  power  of  the  owner  to  the  contractors  of  leading  parts  of  the 
building  in  order  to  reach  the  true  intent  of  the  Act  of  1836.  In 
avoiding  Scylla,  we  founder  in  Charybdis.  To  hold  that  a  minor 
contractor,  who  undertakes  to  put  in  fixtures  or  conveniences,  may 
bind  the  building  for  the  work  and  materials  furnished  to  him  by 
others,  would  expose  the  owner  to  untold  claims,  and  sink  his 
building  in  costs.  The  multiplication  of  liens  by  such  means  would 
become  an  evil  so  great,  legislation  would  have  to  remove  it.  But 
so  long  as  we  hold  that  the  power  of  the  owner  can  be  communi- 
cated only  to  a  principal  contractor  for  the  whole,  or  for  some 
major  and  essential  division  in  the  erection  of  the  building  itself, 
we  reach  the  spirit  of  the  law,  and  protect  those  engaged  in  the 
process  of  erection  under  him,  and  at  the  same  time  save  the  owner 
from  an  indefinite  multiplication  of  liens.  This  limit  is  clear  and 
reasonable,  and  in  the  language  of  the  opinion  in  Harlan  v.  Rand, 
"  it  leaves  to  the  owner  a  reasonable  control  in  relation  to  the 
liens  with  which  the  house  may  be  encumbered,  and  prevents  their 
indefinite  multiplication  by  others  who  are  under  no  contract  rela- 
tion with  him,  for,  I  may  add,  a  contract  that  is  not  for  the  con- 
struction  of  a  leading  division  in  the  work  of  erection,  is  no  con- 
tract within  the  meaning  of  the  Act  of  1836."  To  cite  Singerly  v. 
Doerr,  and  Duff  r.  Hoffman,  for  any  other  doctrine,  is  contrary 
to  the  express  words  of  the  opinion  before  quoted.  In  a  general 
sense  all  fixtures  and  useful  conveniences  that  pass  with  the  build- 
ing are  a  pj^rt  of  it,  but  contracts  to  construct  and  put  them  in  are 
not  necessarily  such  contracts  for  erection  and  construction  as  the 
Act  of  1836  contemplates.  It  may  be  said,  however,  that  there 
will  be  cases  where  it  is  difficult  to  determine  whether  the  contract 
is  one  for  erection  and  construction  of  a  leading  or  primary  divi- 
sion of  the  building.  This  may  occur,  but  the  only  consequence 
is  that  the  fact  must  be  decided  by  the  jury  on  the  testimony  of 
those  who  are  familiar  and  skilled  in  the  business  of  building,  under 
the  guidance  of  the  court  as  to  the  true  principles  applicable  to  the 
case.  This  is  not  novel,  such  inquiries  being  of  frequent  occur- 
rence, especially  in  relation  to  alterations  and  additions  to  old 
buildings,  before  the  act,  giving  a  lien  for  repairs  and  alterations. 
In  the  present  case  it  is  clear  that  the  contract  for  the  engines, 
drums,  cages  and  attachments  of  these  hoisting  machines,  is  not  a 
contract  for  any  leading  or  primary  division  of  the  building  in  the 
process  of  its  erection,  but  is  one  for  fixtures  merely,  useful,  conve- 
nient and  necessary,  in  the  use  of  the  building.  Levan  &  Co., 
therefore,  had  no  power  to  bind  the  building  with  a  lien  for  the 
cages  put  in  by  the  plaintiffs  below. 

Judgment  reversed. 
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Smith  versus  Philadelphia. 

1.  Water-mains  were  laid  by  the  authorities  of  Philadelphia  in  the  street 
in  front  of  houses  of  Smith  ;  he  connected  with  the  main  water-pipes  to 
the  houses;  he  paid  the  city  for  laying  the  main  ;  also  the  water  rents  for 
two  years.  The  water  froze  in  the  main,  and  in  conseouence  the  connec- 
tions bursted  ;  Smith's  tenants  refused  to  pay  rent,  and  his  houses  were 
without  tenants,  Ac.  Alleging  that  the  freezing  occurred  by  the  negligence 
of  the  city  in  laying  the  main  too  near  the  surface,  he  brought  an  action 
against  the  city  to  recover  damages.  Held,  that  he  could  recover  back  the 
water-rents  but  not  for  the  other  matters. 

2.  Introducing  water  by  the  city  into  private  houses  is  not  a  contract,  but 
a  license  which  is  paid  for. 

February  — 1877.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  261. 

This  was  an  action  on  the  case,  brought  March  26th  1876,  bj 
Jacob  K.  Smith  against  the  city  of  Philadelphia. 

The  declaration  was,  that  the  plaintiff  was  the  owner  of  certain 
houses  in  Silver  street,  Philadelphia ;  that  he  paid  the  defendant 
for  laying  the  water-main  in  that  street  in  front  of  the  houses,  and 
also  for  permits  to  introduce  the  water ;  that  the  defendant  had 
negligently  laid  the  main  too  near  the  surface  of  the  ground,  so 
that  it  was  frozen  during  two  winters,  and  there  was  no  water 
communicated  to  the  houses ;  the  attachments  and  water-pipes 
bursted,  whereby  the  plaintiff  lost  his  tenants  and  the  rents  of  the 
houses  and  the  benefit  of  his  payment  for  the  main,  permits,  &c., 
and  expended  large  sums  of  money  in  repairs,  &c. 

The  case  was  tried  November  21st  1878,  before  Thayer,  J. 

The  plaintiff  gave  evidence  that  the  water-pipes  leading  from 
the  main  had  bursted  by  reason  of  the  water  beiiig  frozen ;  that 
he  lost  his  rents  in  consequence ;  and  generally  in  support  of  the 
allegations  of  his  declaration. 

The  defendant  gave  no  evidence.  The  court  charged  that  the 
plaintiff  could  not  recover  for  the  loss  of  rents,  but  only  the  water- 
rents  paid  for  the  time  during  which  the  supply  was  deficient. 

The  jury  found  for  the  plaintiff  for  $128.  He  took  a  writ  of 
error,  and  assigned  the  instruction  of  the  court  for  error. 

J.  W.  Hunsicher^  for  plaintiff  in  error. — A  municipal  corpora- 
tion is  liable  for  negligence  to  the  same  extent  as  an  individual : 
Shearman  &  Redfield  on  Negligence,  sects.  120,  137,  pp.  139, 163. 
Such  corporation  is  liable  for  injury  resulting  from  the  improper 
perfof mance  of  work  which  it  was  its  duty  to  perform :  Mersey 
bocks  V.  Peirce,  11  H.  of  L.  Cases  686 ;  West.  Sav.  Fund  v. 
Philadelphia,  7  Casey  185 ;  Baily  v.  New  York,  8  Hill  638 ; 
Addison  on  Torts  731 ;  Lacour  v.  New  York,  3  Duer's  R.  406 ; 
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Pittsburg  V.  Grier,  10  Harris  54 ;  Pottstown  Gas  Co.  v.  Murphy, 
8  Wright  263. 

iJ.  K  Wilhon  (with  whom  was  (7.  H.  T,  Collis,  City  Solicitor), 
for  defendant  in  error. — It  is  discretionary  with  the  city  whether 
she  will  extend  facilities  for  furnishing  water,  and  therefore  she 
is  liable  only  for  injuries  resulting  directly  from  negligence,  but 
not  where  the  circumstances  producing  the  injury  are  the  same  as 
if  the  work  had  not  been  undertaken :  Wharton  on  Negligence, 
sect.  264 ;  Carr  w.  Northern  Liberties,  11  Casey  324 ;  &rant  v. 
Erie,  19  P.  F.  Smith  420;  Atchinson  v.  Challis,  9  Kansas  603 ; 
Mills  V,  Brooklyn,  32  New  York  489.  The  act  of  the  city  was  not 
the  proximate  cause:  Penna.  Railroad  v.  Kerr,  12  P.  F.  Smith  353. 

Judgment  was  entered  in  the  Supreme  Court  February  7th  1876, 
Per  Curiam. — The  claim  here  is  not  for  damages  arising  from 
the  bursting  of  the  water-pipes  laid  by  the  city,  but  for  the  loss  of 
the  water  caused  by  the  bursting  of  the  pipes  leading  to  the  plain- 
tiff's houses,  from  the  action  of  frost.  The  real  claim  is  for  the 
loss  of  the  water,  and  this  will  not  implicate  the  city  in  any  loss 
beyond  the  consideration  paid  for  its  use,  viz.,  the  water-rents,  and 
these  were  allowed.  The  introduction  of  water  by  the  city  into 
private  houses  is  not  on  the  footing  of  a  contract,  but  of  a  license 
which  is  paid  for. 

Judgment  aflSrmed. 


Hubert  versus  Horter. 

1.  A  debtor  was  adjudged  a  bankrupt ;  whilst  the  proceedings  in  bank- 
ruptcy were  pending  he  was  arrested  as  a  fraudulent  debtor  under  the  Act 
of  July  12th  1842  and  gave  bond  to  apply  to  the  Court  of  Common  Pleas  for 
the  benefit  of  the  insolvent  laws.  He  made  his  application,  wWch  was  dis- 
misHed  because  of  the  pending  bankrupt  proceedings.  In  an  action  on  the 
bond,  Ueld^  that  the  dismissal  of  the  application  was  a  defence  to  the  action. 

2.  In  the  action  on  the  bond,  defendant  pleaded  that  it  had  been  obtained 
in  a  proceeding  which  was  exclusively  cognisable  in  the  United  States  Bank- 
rupt Court,  the  debtor  having  been  previously  adjudicated  a  bankrupt.  The 
plaintiffs  replied  that  the  cause  was  not  exclusively  within  the  jurisdiction 
of  the  United  States  court  and  averred  that  the  District  Court  of  Philadelphia 
where  the  action  was  brought  had  jurisdiction  and  put  themselves  on  the 
country.  Held,  the  replication  raised  an  issue  of  law  and  was  to  be  treated 
as  a  demurrer,  and  defendant  was  entitled  to  judgment. 

3.  The  effect  of  the  plea  was  to  assert  that  the  action  was  for  a  debt  for 
which  the  debtor  would  be  discharged  under  the  Bankrupt  Law ;  if  this  were 
not  so,  he  should  have  so  replied. 

4.  The  defendant  pleaded  also  **non  est  factum"  and  **nil  debet;"  the 
verdict  was  for  the  p'aintiffs;  it  was  to  be  considered  as  rendered  on  these 
two  pleas,  as  raising  issues  of  fact ;  the  judgment  entered  on  the  verdict  was 
necessarily  on  the  whole  record  and  therefore  erroneous. 
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5.  Under  the  Bankrupt  Laws  a  debtor  can  be  proceeded  against  for  a  debt 
created  by  fraud,  embezzlement,  defalcation  as  a  public  oflBcer.  or  while  acting 
in  a  fiduciary  capacity  ;  unless  the  debtor  had  been  arrested  for  one  of  these 
causes,  the  bond  was  discharged  by  his  adjudication  as  a  bankrupt. 

6.  Barber  v.  Rodgers,  21  P.  F.  Smith  362,  followed. 

February  4th  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  266. 

This  was  an  action  of  debt  comraenced  December  80th  1872, 
by  Washington  Horter  and  Philip  Belsinger,  trading  as  W.  Horter 
&  Co.,  against  John  P.  Harlan,  Littleton  Hubert  and  Thomas 
McBride ;  Hubert  only  was  served. 

The  declaration  averred  that  "  the  defendants,  by  their  bond, 
dated  July  20th  1872,  acknowledged  themselves  to  be  jointly  and 
severally  held  and  firmly  bound  unto  the  said  plaintiffs  in  the  sum 
of  five  thousand  five  hundred  dollars,  *  *  *  which  said  bond  or 
writing  obligatory  was  and  is  subject  to  a  condition  thereunder 
written,  whereby,  after  reciting  as  follows,  to  wit :  "  whereas,  the 
above-mentioned  and  bounden  John  P.  Harlan  hath  been  arrested 
under  a  warrant  of  arrest  issued  out  of  the  District  Court,  &c., 
and,  upon  the  thirteenth  day  of  July,  A.  D.  1872,  committed  at 
the  suit  of  the  said  Washington  Horter  and  Philip  Belsinger  for 
the  sum  of  two  thousand  seven  hundred  and  fifty  dollars,  besides 
costs ;  therefore  the  condition  of  the  said  obligation  was  such  that 
if  the  said  John  P.  Harlan  should,  within  thirty  days  from  the 
date  thereof,  apply  by  petition  to  the  Court  of  Common  Pleas  of 
Philadelphia  county,  or  to  a  judge  thereof,  *  *  *  for  the  benefit 
of  the  insolvent  laws  of  the  Commonwealth,  *  *  *  and  if  he  failed 
in  obtaining  his  discharge  as  an  insolvent  debtor,  that  he  should, 
on  the  day  of  his  so  failing,  surrender  himself  to  the  jail  of  the 
said  county,  then  said  obligation  to  be  void,  &c.  Nevertheless, 
the  said  plaintiffs  say  that  after  the  making  of  the  said  writing 
obligatory,  and  th«  delivery  thereof  to  the  said  plaintiffs,  the  said 
John  P.  Harlan  did  not  comply  with  all  the  requisitions  of  the 
said  insolvent  laws,  and  did  not  obtain  bis  discharge  as  an  insolvent 
debtor,  but  wholly  failed  so  to  do,  and  that  he  did  not,  on  the  day 
of  his  so  failing,  surrender  himself  to  the  jail  of  the  said  county. 
By  means  of  which  said  breaches  the  said  writing  obligatory 
became  forfeited,  and  an  action  hath  accrued  to  the  said  plaintiffs 
to  have  and  demand  of  the  said  Littleton  Hubert  the  said  sum  of 
money  in  said  bond  mentioned." 

Hubert  pleaded  "non  est  factum,"  "nil  debet;"  and  a  special 
plea,  viz : 

"  That  the  obligation  and  condition  set  forth  in  the  plaintiffs' 
declaration  was  obtained  from  him  in  a  proceeding  against  the 
estate  and  person  of  the  said  John  P.  Harlan,  in  the  District 
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Court  of  the  city  and  county  of  Philadelphia,  of  and  concerning 
a  cause  of  action,  which  was  exclusively  cognizable  by  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania in  Bankruptcy.  The  said  Harlan  having  been  at  the  time 
of  the  institution  of  the  said  proceedings  in  the  said  District 
Court  of  the  city  and  county  of  Philadelphia,  theretofore  adjudi- 
cated a  bankrupt,  &c.  By  reason  whereof  the  said  District  Court 
of  the  city  and  county  of  Philadelphia  had  no  jurisdiction  to 
require  of  the  said  Harlan  the  execution  of  the  said  obligation. 
And  this  the  defendant  is  ready  to  verify,"  &c. 

The  plaintiffs  replied : — 

"  1.  The  obligation  is  defendant's  deed,  &c. 

"  2.  The  defendant  is  indebted,  &c. 

"  3.  That  the  said  cause  of  action  was  not  exclusively  cognizable 
by  the  District  Court  of  the  United  States  in  Bankruptcy,  and 
that  the  said  District  Court  of  the  city  and  county  of  Philadelphia 
had  jurisdiction  to  require  of  the  said  Harlan  the  execution  of  the 
said  obligation,  absque  hoc^  that  said  last-mentioned  court  had  no 
jurisdiction.  Of  which  the  saidj)laintiflfs  put  themselves  on  the 
country.'* 

Defendant  rejoined  "similiter  and  issue." 

The  case  was  tried  on  the  14th  of  November  1873,  and  a 
verdict  rendered  for  the  plaintiffs  for  83046.10;  judgment  was 
entered  on  the  verdict  December  Slst  1873.  The  defendant 
Hubert  removed  the  record  to  the  Supreme  Court  by  writ  of  error. 

The  record  showed  nothing  further. 

The  history  of  the  case  by  plaintiff  in  error,  which  was  not 
denied  by  defendants  in  error,  stated  as  follows: — 

"  Upon  17th  August  1872  the  said  Harlan,  in  the  Court  of 
Common  Pleas  of  Philadelphia,  obtained  leave  to  file  his  petition 
for  the  benefit  of  the  insolvent  laws  of  Pennsylvania,  and  upon 
the  same  day  the  petition  was  filed.  Upon  9th  November  1872, 
publication  was  duly  made  of  notice  of  the  application  to  the 
creditors  of  Harlan ;  and  upon  26th  November  1872  the  petition 
was  heard  before  the  Court  of  Common  Pleas,  *  *  *  and  decree 
made  29th  November  1872,  as  follows : — 

"  'In  the  matter  of  John  P.  Harlan,  an  insolvent  debtor:  And 
now,  November  29th  1872,  the  matter  of  the  petition  coming  on 
to  be  heard  on  the  insolvent  debtor's  petition  for  a  discharge,  and 
said  insolvent  being  present  in  court,  and  by  his  counsel  requesting 
to  be  heard  upon  said  petition,  the  matter  was  duly  argued  by 
counsel  for  and  against  the  said  application,  and  it  appearing  to 
the  court,  by  said  insolvent  debtor's  petition,  that  he  had  pre- 
viously hereto  been  adjudged  a  bankrupt  by  the  District  Court  of 
the  United  States,  and  that  said  bankruptcy  is  still  pending  and 
undetermined,  it  is  hereby  ordered  that  said  petition  be  dismissed 
for  that  reason.* " 
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The  assignments  of  error  were : — 

"1.  Because  the  record  shows  that  the  verdict  and  judgment  in 
this  case  were  against  the  plaintiif  in  error,  as  surety  upon  an  in- 
solvent bond  executed  by  said  John  P.  Harlan  as  principal ;  and 
that  at  the  time  of  the  institution  of  the  proceedings  in  which  said 
insolvent  bond  was  given,  the  said  Harlan  had  been  theretofore 
adjudged  a  bankrupt,  and  said  proceedings  in  bankruptcy  were 
then  still  pending  and  undetermined  ;  therefore  said  judgment  is 
null  and  void. 

"  2.  Said  judgment  is  null  and  void  because  the  Bankrupt  Act 
of  2d  March  1867  superseded  all  state  insolvent  laws,  among 
which  is  the  Act  of  General  Assembly  of  12th  July  1842,  under 
which  said  Harlan  was  arrested,  and  gave  the  said  bond  to  take 
the  benefit  of  the  Act  of  General  Assembly  of  16th  June  1836. 
****** 

"  5.  That  the  District  Court  of  the  United  States  in  and  for 
the  Eastern  District  of  Pennsylvania  in  Bankruptcy  had  the  ex- 
clusive jurisdiction  of  the  estate  and  property  and  person  of  the 
said  John  P.  Harlan,  of  and  concerning  which  the  said  proceedings 
in  the  District  Court  of  the  city  and  county  of  Philadelphia  were 
instituted,  therefore  the  said  judgment  is  void  for  want  of  juris- 
diction of  said  latter  court. 

"  6.  Because  the  court  below  had  not  jurisdiction  at  the  time 
of  the  rendition  of  the  verdict  and  the  entry  of  judgment  in  the 
above  case. 

'*  7.  Because  the  pleadings  show  no  legal  cause  of  action  in  the 
above  case." 

Gf.  T.  Bispham  and  A,  Thompson  (with  whom  was  F.  H. 
Cheyney\  for  plaintiff  in  error. — During  existence  of  bankrupt 
law  all  state  insolvent  laws  are  suspended :  Glaser's  Case,  1  L. 
T.  B.  Rep.  67  ;  Perry  v.  Langley,  Id.  34 ;  Thornhill  v.  Bank  of 
Louisiana,  Id.  156 ;  Commonwealth  v,  O'Hara,  6  Phila.  R.  402 ; 
Griswold  v.  Pratt,  9  Metcalf  16 ;  1  Kent's  Com.  518,  note  {d)  390 
(edition  1873);  Eames*  Case,  2  Story's  Rep.  322;  Sturges  v. 
Crowninshield,  4  Wheat.  122.  Proceedings  in  bankruptcy  having 
been  commenced  the  insolvent  bond  was  void :  Barber  v.  Rodgers, 
21  P.  F.  Smith  362 ;  Bishop  v.  Lewen,  1  Penna.  L.  J.  368 ; 
Nesbit  v.  Greaves,  6  W.  &  S.  120. 

G.  Bully  for  defendants  in  error. — Congress  has  provided  a 
general  system  of  bankruptcy,  but  in  doing  so  has  excluded  from 
the  operation  of  the  Act  "  debts  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,"  (section  33),  showing  that  it  was  not  in- 
tended to  be  exclusive  of  all  state  remedies.  It  left  the  fraudulent 
debtor  exactly  where  he  was  before.  He  can  have  no  relief  in 
bankruptcy,  and  is  liable  to  civil  or  criminal  process  in  the  state 
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court :  Valk's  Case,  8  Bank.  R.  73 ;  Kimbairs  Case,  2  Id.  74, 114 ; 
Black  V.  Bininger,  3  Nat.  Bank.  R.  618 ;  Davis*  Case,  8  Id.  174  ; 
Cook  V.  Waters,  9  Id.  162 ;  Chandler  v.  Siddle,  10  Bank.  R.  236 ; 
Bertheton  v.  Betts,  4  Hill  577  ;  Shepardson's  Appeal,  36  Conn. 
23 ;  Wintemitz's  Case,  4  Bank.  R.  127. 

Mr.  Justice  Sharswood,  delivered  the  opinion  of  the  court, 
February  21st  1876. 

The  declaration  below  was  upon  a  bond  executed  by  the  defend- 
ants on  a  hearing  under  proceedings  upon  a  warrant  of  arrest, 
issued  in  pursuance  of  the  Act  of  Assembly  of  July  12th  1842, 
*' An  Act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudu- 
lent debrors,"  (Pamph.  L.  334),  conditioned  that  John  P.  Horter, 
the  party  arrested,  should  apply  to  the  Court  of  Common  Pleas  of 
Philadelphia  county,  for  the  insolvent  laws,  and  alleging  a  breach 
of  the  condition.  To  this  the  defendant,  Hubert,  the  only  one 
served  with  process,  pleaded  non  e%t  factum^  nil  debet,  and  a  special 
plea — that  the  bond  was  obtained  from  him  in  a  proceeding  of  and 
concerning  a  cause  of  action  exclusively  cognizable  by  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania, in  Bankruptcy,  the  said  Horter  having  been  theretofore 
adjudicated  a  bankrupt  in  the  said  court.  The  plaintiff  replied, 
taking  issue  upon  the  first  two  pleas,  and  by  a  special  replication 
denied  that  the  cause  of  action  was  exclusively  cognizable  by  the 
District  Court  of  the  United  States,  and  averred  that  the  District 
Court  for  the  city  and  county  of  Philadelphia  had  jurisdiction  to 
require  of  the  said  Horter  the  execution  of  the  said  obligation,  and 
of  this  the  plaintiffs  put  themselves  on  the  country.  It  is  very 
clear  that  the  issue  raised  by  the  replication  was  an  issue  of  law  and 
not  of  &ct.  It  admitted  the  facts  averred  in  the  plea,  but  denied 
the  inference  of  law.  It  admitted  that  Horter  had  been  thereto- 
fore adjudicated  a  bankrupt.  It  can  be  regarded  only  as  an  in- 
formal demurrer.  It  must  be  considered,  then,  that  the  verdict 
rendered  was  upon  the  two  other  issues  of  fact.  When,  however, 
judgment  was  entered  by  the  court  below,  it  was  necessarily  upon 
the  whole  record.  We  think  the  judgment  was  erroneous,  and  that 
upon  the  whole  record  the  defendant  was  entitled  to  judgment. 

The  plea  demurred  to  in  averring  that  the  cause  of  action  was 
exclusively  cognizable  in  the  Bankruptcy  Court,  in  effect  asserted 
that  it  was  for  a  debt  or  cause  of  action  from  which  Horter  would 
have  been  entitled  to  his  discharge  under  the  bankrupt  law.  If  it 
had  not  been  so,  the  plaintiff  should  have  replied  that  fact.  Under 
the  bankrupt  laws,  parties  can  still  be  sued  and  proceeded  against 
for  any  "  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  while  acting  in 
any  fiduciary  character:'*  Revised  Statutes  U.  S.,  sec.  6117, 
Unless  the  warrant  of  arrest  was  for  one  or  other  of  these  causes. 
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Horter  having  been  adjudicated  a  bankrupt,  the  condition  of  the 
bond  was  discharged:  Barber  v.  Rodgers,  21  P.  F.  Smith  362. 
It  has  been  stated  in  the  paper-book  of  the  plaintiff  in  error,  and 
not  denied  in  the  counter-statement,  that  the  petition  in  the  Court 
of  Common  Pleas,  for  the  benefit  of  the  insolvent  laws,  was  dis- 
missed by  that  court  for  the  reason  that  he  had  previously  been 
adjudged  a  bankrupt.  Such  a  dismissal  on  that  ground,  whether 
right  or  wrong,  would  have  been,  if  pleaded,  a  conclusive  answer 
to  the  declaration  on  the  bond. 

Judgment  reversed,  and  now  judgment  for  the  defendant 
below.  February  28th  1876.  It  is  ordered  that  the 
judgment  heretofore  entered  February  21st  1876,  in 
favor  of  the  defendant  below,  be  vacated  and  set  aside, 
and  that  a  venire  facias  de  novo  be  awarded. 


Hey  versus  Philadelphia. 

1.  Roads  and  bridges  are  made  for  ordinary  travel ;  if  they  fulfil  such 
purpose  they  are  sufficient  and  those  in  charge  of  them  are  not  responsible 
for  extraordinary  accidents  occurring  on  them. 

2.  If  a  road  is  so  dangerous  by  reason  of  its  proximity  to  a  precipice,  or 
any  other  cause,  that  common  prudence  requires  extra  precaution  in  order 
to  insure  safety  to  travellers,  the  municipal  authorities  are  bound  to  use  such 
precaution. 

3.  If  the  immediate  cause  of  damage  from  an  imperfect  highway  be  the 
effect  of  a  precedent  cause  arising  from  a  neglect  of  duty  by  a  municipality, 
it  is  liable  for  it. 

4.  In  this  case  the  plaintiff  was  driving  on  a  road  in  the  city  park :  his  horse 
became  frightened  by  a  locomotive  and  turned  and  upset  the  carriage,  and 
there  being  no  barrier  on  the  road,  fell  with  the  carriage  into  the  river  and 
was  drowned.  The  circumstances  in  this  case  evidence  of  negligence  in  the 
city  in  not  putting  up  a  barrier. 

5.  Lower  Macungie  v.  Merkhoffer,  21  P.  F.  Smith  276 ;  Newlin  r.  Davis, 
27  P.  F.  Smith  317 ;  Pittsburg  ».  Grier,  10  Harris  54  j  Scott  v.  Hunter,  10 
Wright  194,  compared. 

February  4th  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  oi  Philadelphia:  Of  January* Term 
1874,  No.  267. 

This  was  an  action  on  the  case  by  Michael  Hey,  against  the  city 
of  Philadelphia,  brought  to  March  Term  1872  of  the  court  below 
for  negligence  in  not  suflSciently  guarding  one  of  the  roads  in  the 
park,  by  reason  of  which  the  plaintifFs  horse  fell  into  the  river 
Schuylkill  and  was  dfowned,  and  the  carriage  and  harness  injured. 

The  case  was  tried  before  Hare,  P.  J. 

The  plaintiff  testified  that  he  was  driving  home  through 
Fairmount  Park  with  two  daughters ;  he  proceeded :  "  I  crossed 
the   Reading    Railroad,    and   was   approaching   the   Connecting 
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Railroad  bridge.  Just  as  I  came  around  the  bend  a  train  on  the 
other  side  approached  the  bridge.  The  bridge  is  very  high  over- 
head where  it  crosses  the  road.  My  horse  began  to  get  rest- 
ive. There  were  high  rocks  on  one  side  of  the  road ;  on  the  other 
side  there  was  a  steep  bank  faced  with  rough  stones,  at  the  bottom 
of  which  was  the  river.  A  horse  could  not  get  to  the  left  because 
of  the  high  rocks,  and  if  he  went  to  the  right  there  was  nothing 
but  this  bank  and  the  river.  I  was  afraid  on  account  of  my  daugh- 
ters. I  got  out  and  held  my  horse  facing  the  rocks.  I  held  him 
by  the  head  facing  the  rocks.  I  got  out  because  I  was  afraid  my 
horse  might  back  over  the  bank.  There  was  no  fence,  and  I  was 
afraid  for  my  daughters.  My  horse  backed  me,  and  my  foot  slip- 
ped on  a  rock  at  the  side  of  the  road,  and  I  fell.  The  horse  got 
away  from  me;  he  turned  short  round  and  upset  the  wagon,  and 
when  I  got  up  the  horse  and  wagon  were  in  the  river.  I  saw  only 
the  wheel.  I  did  not  see  them  go  over,  but  when  I  got  up  they 
were  in  the  river.  *  *  *  There  was  no  fence  and  no  barrier 
between  the  road  and  the  river.  *  *  *  The  road  was  a  good 
smooth  road,  about  as  wide  as  Sixth  street.  There  was  a  foot- 
way between  road-bed  and  the  river.  It  was  raised  about  usual 
height  and  curbed.  It  was  about  six  inches  higher  than  the 
middle  part  of  the  road.  My  horse  was  very  gentle.  He  was 
not  afraid  of  trains  or  locomotives.  I  was  in  the  habit  of  driving 
close  by  railroads;  could  drive  him  close  up  to  a  train  in  motion, 
and  he  never  shyed.  Train  on  bridge  was  high  overhead;  would 
be  likely  to  frighten  any  horse." 

Caroline  Hey,  a  daughter,  testified :  "  When  wo  came  round  the 
bend  of  the  road  the  horse  became  restive  and  uneasy.  A  train 
was  just  coming  on  the  bridge.  We  could  not  see  until  we  came 
round  the  turn,  because  of  the  rocks.  My  father  got  out  and  held 
the  horse  by  the  head.  He  turned  him  away  from  the  bank,  and 
faced  him  close  up  to  the  rocks  on  other  side.  The  horse  pushed 
my  father  backwards.  He  got  upon  a  large  stone  or  rock  and 
slipped  and  fell.  Then  the  horse  turned  short,  the  wagon  upset,  and 
my  sister  and  I  were  thrown  out,  and  when  we  got  up  the  horse 
and  wagon  were  in  the  river,  and  my  father  was  halloaing.  *  *  * 
The  rocks  on  one  side  were  very  high,  so  that  there  was  no  passage 
in  that  direction.  On  the  other  side  the  bank  was  very  steep 
down  to  the  river.  The  face  was  rough,  covered  with  rough  stone. 
If  a  horse  and  carriage  got  over  it  could  not  stop  until  it  got  into 
the  river.  I  drove  often  with  my  father.  The  horse  was  very 
quiet  and  gentle,  never  shyed  at  locomotives ;  have  often  seen  him 
driven  close  to  trains  and  locomotives,  both  standing  still  and  when 
in  motion ;  he  never  showed  any  fear  or  uneasiness.*' 

Other  witnesses  testified  substantially  in  the  same  manner  and 
also  to  the  value  of  the  horse,  &c. 

Another  witness  testified:  "I  know  place  where  accident  hap- 
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pened ;  approaching  it  you  can't  see  bridge  till  you  come  round 
curve ;  the  trains  run  very  high  over  head,  and  it  is  a  place  where 
even  quiet  horses  are  apt  to  shy  and  back.  A  great  many  pleasure 
carriages  pass  there  all  the  time.  Horses  do  frighten  there;  my 
own  has  taken  fright  and  shyed  and  backed  there,  and  he  is  a  very 
quiet  horse  and  fearless  of  locomotives.  Under  such  circumstances 
some  drivers  would  think  it  best  to  get  out  and  hold  the  horse,  and 
some  would  sit  in  wagon  and  trust  to  reins.  If  I  was  alone  I 
would  risk  it ;  if  I  had  women  in  the  carriage  I  would  get  out.  I 
knew  Mr.  Hey's  horse;  he  was  very  gentle  and  quiet;  not  apt  to 
shy  at  locomotives.*' 

The  court  submitted  the  question  of  negligence  to  the  jury 
reserving  the  following  points : — 

1.  Was  there  any  evidence  of  negligence  on  the  part  of  the  city 
in  the  construction  of  the  road? 

2.  Was  there  any  evidence  that  the  damage  to  the  plaintiff  was 
the  result  of  negligence  on  the  part  of  the  city? 

The  jury  found  a  verdict  for  the  plaintiff  for  $505;  subject  to 
the  reserved  points.  The  court  subsequently  entered  a  verdict  for 
the  defendant  non  obstante  veredicto,  Judge  Hare  delivering  the 
following  opinion : — 

"The  plaintiff  was  returning  to  the  city  from  a  drive  in  the 
East  Park.  A  turn  in  the  road  brought  him  to  the  margin  of  the 
Schuylkill,  and  in  full  view  of  the  bridge  of  the  connecting  rail- 
way. He  had  the  stream  on  one  side,  and  a  high  bank  of  rocks  or 
earth  on  the  other.  The  road  was  wide  and  level,  but  there  was  a 
sharp  declivity  towards  the  river,  with  no  guard  or  protection 
except  a  sidewalk  raised  some  six  inches  above  the  road.  A  train 
was  passing  over  the  bridge,  and  the  plaintiff's  horse  took  fright. 
He  got  out,  took  the  animal  by  the  head  and  turned  it  towards  the 
bank.  The  horse  continuing  restive,  the  plaintiff  got  on  a  rock  to 
obtain  a  better  hold,  but  lost  his  footing  and  fell  between  the  fore 
feet  of  the  horse.  The  animal,  freed  from  all  restraint,  turned 
short  round,  overset  the  wagon,  sprang  across  the  sidewalk  into 
the  river,  and  was  drowned.  The  plaintiff  contended  that  the  city 
was  guilty  of  negligence  in  not  erecting  a  guard  between  the  road 
and  the  stream,  and  that  the  accident  was  attributable  to  that 
cause.  The  question  was  left  as  one  of  fact  to  the  jury,  and  the 
law  reserved  for  the  consideration  of  the  court. 

"  The  question  may  be  considered  under  two  heads :  First,  is 
there  evidence  of  negligence  in  the  construction  of  the  road ;  and 
next,  did  that  negligence  occasion  the  loss.  I  have  found  it 
exceedingly  difficult  to  arrive  at  a  satisfactory  conclusion  on  either 
point.  That  the  city  is  responsible  for  maintaining  her  highways 
in  a  safe  condition,  and  that  the  question  whether  a  particular 
highwav  is  safe,  must  ordinarily  be  left  to  the  jury,  are  proposi- 
tions which  no  one  is  likely  to  dispute.     It  is  also  clear  under  the 
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authorities,  that  when  the  road  is  steep  or  narrow,  with  a  river, 
ravine  or  ditch,  at  the  side,  a  fence  or  barrier  should  be  erected  of 
suflScient  height  to  prevent  vehicles  from  being  forced  off  the  road 
by  any  sudden  or  ungovernable  movement  of  the  animals  by  which 
they  are  drawn.  But  I  am  not  prepared  to  admit  that  this  pre- 
caution must  be  observed  where  the  way  is  level,  and  there  is  no 
reason  to  suppose  that  an  accident  will  occur  with  horses  that  are 
obedient  to  the  whip  and  rein.  One  who  drives  a  horse  which 
cannot  be  controlled  under  ordinary  circumstances,  and  where 
there  is  no  peculiar  cause  of  alarm,  takes  the  risk,  and  cannot 
justly  ask  compensation  if  an  accident  occurs.  If  this  were  the 
whole  case,  I  should  incline  to  think  that  the  question  should  have 
been  withdrawn  from  the  jury.  But  there  are  other  circumstances 
which  require  consideration.  At  the  point  where  the  accident 
occurred,  the  road  crosses  one  railroad  track  at  grade,  and  then 
passes  almost  immediately  under  another.  There  are  sights  and 
sounds  which  may  excite  or  alarm  a  horse  that  is  ordinarily  quiet 
and  well  broken.  There  is  no  other  convenient  means  of  access  to 
a  park  which  has  been  laid  out  for  the  health  and  recreation  of  the 
citizens.  It  was,  therefore,  the  duty  of  the  Park  Commissioners 
to  anticipate  the  danger  arising  from  the  proximity  of  the  tracks, 
and  take  more  than  ordinary  precautions  against  the  accidents 
which  the  situation  was  calculated  to  produce.. 

**  We  have  still  to  consider  whether  the  negligence  of  the  de- 
fendant was  a  proximate  and  efficient  cause  of  the  injury  for  which 
the  plaintiff  seeks  to  recover.  The  accident  originated  in  causes 
over  which  the  city  had  no  control,  and  for  which  she  is  not  answer- 
able. These  were :  first,  the  passage  of  the  railway  train  ;  next, 
the  ungovernable  temper  of  the  horse ;  and  finally,  the  plaintiff's 
fall,  which  left  the  animal  without  a  master.  Up  to  this  point 
there  is  certainly  nothing  for  which  the  city  can  justly  be  held 
answerable. 

"  Does  any  responsibility  attach  for  what  ensued  ?  A  horse 
which  breaks  loose  from  its  driver  and  runs  away,  under  the  im- 
pulse of  fear,  becomes,  for  the  time  being,  a  blind  brute  force.  His 
course  is  less  susceptible  of  calculation  than  that  of  the  winds  or 
waves,  or  of  the  melting  snows  on  a  mountain.  Whether  he 
receives  or  occasions  injury,  the  presumption  is,  that  no  one  is 
answerable.  To  entitle  the  owner  to  compensation  from  the  pub- 
lic purse,  it  should  distinctly  appear,  not  only  that  the  authorities 
were  negligent  in  the  construction  of  the  highway,  but  that  the 
injury  would  not  have  been  sustained  but  for  their  default.  This 
can  hardly  be  alleged  in  the  present  instance.  In  view  of  what 
might  have  happened,  we  may  regard  the  actual  result  as  fortu- 
nate. It  is  contended,  that  if  the  side  of  the  road  had  been  guarded 
by  a  fence,  the  horse  would  not  have  been  drowned.  The  sound- 
ness of  this  inference  is  questionable,  because  a  creature  in  such  a 
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state  of  terror  might  have  surmounted  any  ordinary  barrier.  If 
accepted  as  just,  it  would  not  aid  the  plaintiff.  The  horse  would, 
in  all  probability,  have  sped  down  the  road  and  been  brought  into 
collision  with  the  archway  of  the  bridge,  or  spme  passing  vehicle. 
Nor  is  this  all ;  in  such  a  crowded  thoroughfare,  human  life  might 
have  been  sacrificed.  If  it  be  said  that  this  is  speculative,  and  that 
the  inquiry,  whether  the  want  of  a  safeguard  was  an  eflScient  and 
concurrent  cause,  was  one  of  fact  for  the  jury ;  the  answer  is,  that 
guessing  is  no  part  of  the  judicial  function,  by  whomsoever  exercised. 
The  plaintiff  must  present  some  ground  on  which  the  mind  can 
proceed  with  certainty  to  judgment.  If  he  fails  in  this,  he  is  not 
entitled  to  a  verdict.  This  may  sometimes  be  unfortunate ;  but  the 
evil  would  be  greater  if  the  jury  were  permitted  to  draw  inferences 
at  random. 

"  It  is  established,  in  Maine  and  Massachusetts,  that  no  recovery 
can  be  had  for  an  accident  occasioned  by  a  frightened  or  vicious 
horse,  although  it  might  not  have  occurred  but  for  a  defect  in  the 
highway  at  the  point  where  the  horse  is  injured,  or  the  carriage 
broken :  Davis  v.  Dudley,  4  Allen  557  ;  Titus  v,  Northbridge,  97 
Mass.  258 ;  Fogg  v.  Nahant,  98  Id.  578  ;  Moulton  v.  Sanford,  51 
Maine  127 ;  Moore  v.  Abbott,  32  Id.  66.  Agreeably  to  these 
authorities,  if  the  horse  was  unmanageable  when  the  accident 
occurred,  it  is  immaterial,  so  far  as  the  public  liability  is  concerned, 
that  the  driver  kept  his  seat  and  the  reins,  and  might  have  regained 
his  control  over  the  animal.  I  incline  to  think  that  as  long  as  the 
struggle  between  the  human  and  brute  will  continues,  and  there 
is  a  possibility  that  the  man  may  prevail,  he  is  entitled  to  protec- 
tion against  any  default  tending,  although  incidentally,  to  turn  the 
scales.  See  Lower  Macungie  Township  v,  Merkhoffer,  21  P.  F. 
Smith  276.  But  the  point  does  not  arise  in  this  instance,  where 
the  occupants  of  the  carriage  were  all  precipitated  to  the  ground 
before  the  horse  made  the  plunge  which  led  to  his  death.*' 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error  tho 
entering  of  judgment  on  the  reserved  points. 

a,  p.  White^  for  plaintiff  in  error. — A  traveller  has  a  right  to 
presume  that  a  highway  in  use  is  safe,  and  even  if  he  knows 
of  defect  in  it,  he  is  only  bound  to  use  ordinary  care  in  avoiding 
the  danger:  Shearman  &  Redfield  on  Negligence  413,  414,  and 
cases  cited ;  Humphreys  v.  County  of  Armstrong,  6  P.  F.  Smith 
204.  A  town  bound  to  provide  for  the  safety  of  travellers  ought 
particularly  to  guard  against  happening  of  accidents  at  railroad 
crossings :  Orcut  v.  Kittery  Point  Bridge  Co.,  53  Maine  500. 
They  are  not  ordinarily  bound  to  fence  roads,  but  are  bound  to 
fence  at  places  otherwise  unsafe  for  travellers  exercising  ordinary 
care  :  Collis  v,  Dorchester,  6  Cush.  396.  Whether  fence  is  neces- 
sary is  a  question  for  the  jury  ;  Booker  r.  Anderson,  35  111.  65; 
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Hyatt  V.  Rondout,  44  Barb.  385 ;  Norris  v.  Litchfield,  35  N.  H. 
271 ;  Macungie  Township  v.  Merkhoflfer,  21  P.  F.  Smith  476. 
This  was  one  of  the  ordinary  incidents  and  dangers  of  travel  which 
the  city  was  bound  to  guard  against  by  every  reasonable  means  in 
their  power :  Scott  r.  Hunter,  10  Wright  194 ;  Lund  v.  Tyngs- 
boro*,  11  Cush.  563;  Pittsburg  v.  Grier,  10  Harris  54.  It  was 
a  question  of  fact  for  the  jury  whether  the  want  of  a  safeguard 
was  an  efficient  and  concurrent  cause  of  the  injury,  and  there  was 
ample  evidence  for  them  to  pass  upon  it :  Allen  v.  Willard,  7  P. 
F.  Smith  378 ;  Hays  v.  Gallagher,  22  Id.  136 ;  McKee  v.  Bid- 
well,  24  Id.  218. 

.  E.  K  Wilhon  (with  whom  was  (7.  H.  T.  Collis,  City  Solicitor), 
for  defendant  in  error. — The  city  claims  that  she  is  not  bound  to 
put  or  keep  any  or  all  of  her  highways  in  a  condition  which  will 
insure  or  promote  safety  to  horses  which  have  broken  away  from, 
and  are  not  under  the  control  of  their  drivers,  for  the  reason  that 
the  use  of  a  highway  by  such  an  uncontrolled  animal  is  not  an 
ordinary,  natural  and  legitimate  use :  Davis  v.  Dudley,  4  Allen 
557  ;  Titus  v.  Northbridge,  97  Mass.  258 ;  Fogg  v.  Nahant,  98 
Id.  578 ;  Moulton  v.  Sanford,  51  Me.  127  ;  Linton  v.  Chester,  1 
Weekly  Notes  192. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
13th  1876. 

The  jury  found  that  the  city  authorities  were  derelict  in  duty  in 
not  placing  proper  guards  or  barriers  along  the  river  side  of  this 
very  dangerous  piece  of  road,  and  that  this  neglect  was  the  proxi- 
mate cause  of  the  loss  complained  of  by  the  plaintiff.  The  court 
on  the  other  hand,  regarded  the  fright  and  breaking  away  of  the 
horse  as  the  immediate  cause  of  the  disaster,  and  hence  entered 
judgment  for  the  defendant,  non  obstante  veredicto.  Herein  we 
think  the  court  erred.  It  is  true  that  ordinarily  provision  is  not 
to  be  made  against  contingencies  so  rare  as  runaway  horses.  Roads 
and  bridges  are  constructed  for  the  purpose  of  ordinary  travel,  and 
if'  they  fulfil  such  purposes  they  are  sufficient,  and  those  who  have 
them  in  care  are  not  chargeable  with  the  results  of  extraordinary 
accidents  that  may  occur  upon  them. 

These  things  must,  however,  be  governed  by  common  reason  and 
observation.  A  road  may  be  perfectly  safe  under  some  circum- 
stances and  very  unsafe  under  others.  A  way  of  ten  feet  in  width, 
in  the  open  country,  may  be  as  secure  as  one  of  ten  times  that 
width,  but  along  the  brow  of  a  precipice  such  a  way  would  be  very 
insecure.  Perhaps,  indeed,  a  steady,  sure-footed  team,  handled  by 
a  cool  and  skilful  driver,  may  pass  over  it  as  securely  as  over  the 
former,  but  drivers  of  only  ordinary  nerve,  with  fractious  teams 
are  unsafe  upon  it,  and  it  is  just  for  this  reason  that  such  a  road 

31  P.  F.  Smith— 4 
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should  be  provided  with  guards  which,  under  ordinary  circum- 
stances, would  not  be  essential.  As  was  said,  per  curiam^  in  the 
case  of  Lower  Macungie  Tsp.  v.  Merkhoffer,  21  P.  F.  Smith  276, 
"  a  highway  must  be  kept  in  such  repairs  that  even  skittish  ani- 
mals may  be  employed  without  risk  or  danger  on  it."  So  we  have 
held  that  where  a  horse  frightened  and  backed  off  a  bridge,  the 
township  was  responsible  for  the  loss  resulting  therefrom  because 
of  the  neglect  of  the  supervisors  in  not  providing  side  railings,  by 
which  notwithstanding  the  fright  of  the  horse,  the  accident  might 
have  been  prevented.  Newlin  Tsp.  r.  Davis,  27  P.  F.  Smith  317. 
Had  this  accident  happened  upon  an  open  and  unrailed  bridge, 
under  circumstances  similar  to  those  exhibited  by  the  evidence  now 
under  consideration,  there  could  be  but  one  opinion  as  to  the 
liability  of  the  city.  In  such  case  the  proximate  cause  of  the  dis- 
aster would  be  so  obvious  that  no  one  could  avoid  its  observance. 
Given  secure  side  guards,  and  the  driver  is  under  no  apprehension 
of  immediate  danger,  whether  his  horse  attempts  to  run  or  back ; 
in  either  case  he  retains  his  seat  and  the  lines,  and  has  a  reasona- 
ble chance  to  save  himself  and  his  property — remove  the  guards, 
and  he  is  at  once  surrounded  by  circumstances  of  extreme  danger, 
calculated  to  appal  an  ordinary  person,  and  it  may,  indeed,  be  the 
best  thing  he  can  do  to  abandon  horse  and  carriage  to  their  fate 
and  endeavor,  as  best  he  may,  to  save  his  own  life.  Here  the  cir- 
cumstances created  by  the  neglect  of  the  public  authorities,  are 
such  as  to  render  the  accident  not  only  possible  but  probable,  and 
it  is  against  such  probabilities  that  they  are  bound  to  provide,  and 
the  want  of  such  provision  is  negligence  per  se.  There  is,  how- 
ever, no  reasoning  which  applies  to  a  bridge  that  does  not  also 
apply  to  a  road,  for  a  bridge  is  but  part  of  a  road.  If  the  road  is  so 
dangerous,  by  reason  of  its  proximity  to  a  precipice,  or  any  other 
cause,  that  common  prudence  requires  extra  precaution,  in  order 
to  insure  the  safety  of  the  travelling  public,  why  shall  not  the 
authorities  be  bound  to  such  precaution. 

Now  that  Hey  was  surrounded  by  circumstances  calculated  to 
excite  alarm  in  the  mind  of  an  ordinary  person,  no  one  can  well 
deny  ;  that  the  unfenced  precipice  was  a  dangerous  element,  which 
would  naturally  beget  such  alarm,  will  no  doubt  also  be  conceded, 
and  that  he  did  nothing  that  a  man  of  prudence  ought  not  to  have 
done  the  jury  have  found.  Where  then  was  the  fault?  Was  it 
not  to  be  found  in  this  unguarded  declivity  ?  But  it  is  said  the 
running  away  of  the  horse  was  the  proximate  cause  of  the  injury, 
and  had  it  not  gone  over  the  bank  it  might  have  gone  farther  with 
the  same  result  in  the  end.  This,  however,  does  not  follow,  nor  is 
it  necessarily  to  be  conceded,  for  ordinarily  a  dead  horse  does  not 
result  from  a  runaway,  and,  hence,  had  there  been  proper  guards  at 
this  place,  the  chances  are  ten  to  one  the  horse,  at  least,  would  have 
been  saved.     Granting,  however,  that  the  runaway  was  the  imme- 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  61 

[Hey  V.  Philadelphia.] 

diate  cause  of  the  whole  disaster,  still  the  question  remains,  what 
produced  the  runaway  ?  In  Pittsburg  v.  Grier,  10  Harris  54,  the 
immediate  cause  of  the  sinking  of  the  steamer,  was  the  striking  of 
some  heavy  body  floating  in  the  stream,  nevertheless  as  the  causa 
causans  was  some  piles  of  pig  mfetal,  negligently  permitted  to  lie 
on  the  public  wharf,  thus  obliging  the  boat  to  occupy  a  position 
more  dangerous  than  it  otherwise  would  have  occupied,  the  city 
was  held  liable.  A  like  case  is  that  of  Scott  v.  Hunter,  10  Wright 
194,  in  which  Pittsburgh  v.  Grier  is  approved. 

Thus  we  see  that  the  immediate  cause  of  the  damage,  may  be 
but  the  effect  of  a  precedent  cause,  and  if  the  latter  arises  from  a 
neglect  of  duty  chargeable  upon  a  municipality,  such  municipality 
is  liable  therefor. 

As  therefore,  the  jury,  in  view  of  all  the  circumstances  of  this 
case,  might  legitimately  find  that  the  losing  of  the  control  of  his 
horse  by  Hey,  resulted  from  the  alarming  character  of  the  un- 
fenced  precipice,  inducing  him  to  jump  from  his  carriage  in  order 
to  save  himself  and  his  children  from  the  threatened  danger,  we 
conclude  that  for  this  reason,  if  for  none  other,  the  verdict  should 
have  been  permitted  to  stand. 

We  do  not  regard  the  cases  to  which  we  have  been  referred  by 
the  counsel  for  the  defendant  in  error  as  in  point.  In  all  of  them  the 
immediate  cause  of  the  accidents  complained  of  was  the  running 
away,  or  loss  of  control  of  the  horses,  occasioned  by  accidents  un- 
connected with  the  condition  of  the  roads  over  which  they  were 
passing.  As  in  the  case  of  Davis  v.  Dudley,  4  Allen  657,  where 
the  bolt,  connecting  the  cross-bar  and  thills  with  the  sleigh,  broke 
and  let  them  fall  on  the  horse's  heels,  thus  frightening  it  and  caus- 
ing it  to  run  away,  and  during  its  flight  it  broke  one  of  its  legs 
upon  a  pile  of  wood  lying  in  the  road — it  was  held  that  the  town 
was  not  liable.  But  if  we  reverse  the  case  and  suppose  the  fright 
of  the  horse  to  have  been  occasioned  by  some  prudent  endeavor  of 
the  driver  to  escape  the  danger  of  an  obstruction  in  the  highway, 
it  is  probable  the  decision  would  have  been  different.  It  is,  how- 
ever, only  under  the  latter  statement  of  the  case  that  it  becomes 
similar  to  that  under  consideration ;  hence  it  and  its  kindred  cases 
have  no  applicability  to  the  discussion  in  hand. 

The  judgment  of  the  District  Court  is  now  reversed,  and 
a  judgment  for  the  plaintiff  below  is  entered  on  the 
verdict,  and  the  record  is  directed  to  be  remitted  to 
the  court  now  having  jurisdiction  of  the  records  of  said 
District  Court  for  execution. 

CTiief  Justice  Agnew  and  Mr.  Justice  Paxson,  dissented. 
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Asliburner  versus  Parrish  et  al. 

1.  The  plaintiff  being  in  the  employ  of  the  defendants  entered  into  a  con- 
tract with  the  United  States,  in  his  own  name,  for  their  benefit,  and  they  be- 
came his  sureties.  Held,  that  the  contract  was  against  public  policy  and 
void. 

2.  The  contract  was  an  imposition  on  the  government,  which  was  entitled 
to  a  real  principal  and  sureties  who  were  not  interested  as  principals. 

3.  The  contract  being  against  public  policy  the  plaintiff  could  not  recover 
from  the  defendants  compensation  for  his  services  in  procuring  it. 

February  7th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No  294. 

This  was  an  action  of  assumpsit,  brought  February  8th  1868,  by 
Theophilus  A.  Ashburner,  against  George  D.  Parrish  and  others, 
trading  as  George  D.  Parrish  &  Co. 

The  declaration  was  in  the  common  counts ;  it  was  filed  Feb- 
ruary 6th  1869  ;  the  same  day  a  bill  of  particulars  was  filed,  set- 
ting out  that  the  plaintiff  claimed  the  sura  of  ^198,600,  received 
by  the  defendants  for  his  use  on  a  contract,  dated  December  3d 
1864,  between  Col.  H.  Biggs,  quarter  master,  &c.,  of  the  United 
States  army  and  the  plaintiff,  by  which  plaintiff  agreed  to  have 
manufactured  and  delivered  to  the  United  States  Arsenal,  Phila- 
delphia, on  or  before  April  3d  1865,  thirty  thousand  blankets, 
according  to  the  quality  and  on  certain  conditions  and  terms  speci- 
fied in  the  contract,  payment  to  be  made  by  the  United  States 
upon  delivery,  &c.     The  last  specification  in  the  contract  was  : — 

**  6.  It  is  further  agreed  and  expressly  conditioned  that  no  mem- 
ber of  Congress  is  or  shall  be  admitted  to  any  share  or  part  of  this 
contract  or  agreement,  or  to  any  benefit  to  arise  therefrom ;  that 
it  is  not  transferable ;  that  any.  sale,  transfer  or  assignment  of  it 
(except  under  a  process  of  law)  shall  and  will  be  considered  an 
abandonment  of  it,  and  the  said  party  of  the  second  part,  his  or 
their  securities  be  held  responsible  for  all  loss,  delay  or  damage  to 
the  United  States,  which  may  arise  from  such  abandonment." 

The  plaintiff  averred  that  the  "  said  sum  had  been  received  by 
defendants  from  the  27th  day  of  April  1865  to  June  8th  1865, 
both  inclusive,  on  vouchers  delivered  by  the  said  plaintiff  to  the 
said  defendants. 

May  1st  1869,  the  plaintiff's  counsel  gave  to  the  defendants* 
counsel  the  following  notice : — 

'*  Under  the  common  counts,  plaintifi"  will  seek  to  recover  a 
reasonable  compensation  for  the  procurement  of  the  contract,  of 
which  a  copy  was  sent  you  February  6th  1869 ;  that  is  to  say,  the 
sum  of  five  per  cent,  on  the  aggregate  amount  received  by  the 
defendants  under  that  contract." 
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On  the  3d  of  April  1873,  by  leave  of  the  court  the  plaintiff 
amended  his  bill  of  particulars  as  follows: — 

"  Under  the  common  counts,  plaintiff  will  seek  to  recover  com- 
pensation for  the  use  of  his  name,  and  the  personal  assumption  of 
responsibility  in  the  contract  of  which  formerly  notice  was  given, 
and  for  services  in  regard  thereto,  which  were  not  within  the  scope 
of  his  employment  as  salesman  of  the  defendant/' 

On  the  trial  December  30th  1873,  before  Briggs,  J.,  the  plain- 
tiff offered  in  evidence  the  original  of  the  contract  hereinbefore 
set  forth :  the  defendants  objected  to  the  offer  because  the  demand 
of  the  plaintiff  in  support  of  which  the  evidence  was  offered,  was 
void  as  against  public  policy  and  the  Act  of  Congress,  June  2d 
1862. 

The  court  rejected  the  offer  and  sealed  a  bill  of  exceptions. 

The  plaintiff  offering  no  other  evidence,  the  court  directed  a  non- 
suit. 

The  Act  of  Congress  of  June  2d  1862  (2  Brightly's  U.  S.  Digest, 
p.  93),  provides  amongst  other  things,  that  government  contracts 
shall  be  signed  by  the  contracting  party  ;  that  the  oflBcer  making 
the  contract  shall  make  affidavit  that  he  has  not  corruptly  allowed 
any  advantage  to  the  contractor  or  any  other  person. 

The  plaintiff  took  a  writ  of  error  and  assigned  the  rejection  of 
this  offer  of  evidence  for  error. 

D.  W.  Sellers  and  C.  Freeman^  for  plaintiff  in  error. — The  claim 
was  for  labor  in  procuring  a  contract ;  this  was  not  a  meretricious 
procurement,  but  was  meritorious.  It  was  therefore  not  obnoxious 
to  the  Act  of  Congress  of  July  17th  1862,  sect.  14,  2  Brightly's 
U.  S.  Digest  94,  pi.  9.  This  section  provides  that  "  No  contract 
or  order  or  any  interest  therein  shall  be  transferred  by  the  party 
or  parties  to  whom  such  contract  or  order  may  be  given  to  any 
other  party  or  parties ;  and  any  such  transfer  shall  cause  the  annul- 
ment of  the  contract  or  order  transferred,  so  far  as  the  United 
States  are  concerned.**     *     *     * 

The  plaintiff  did  not  claim  under  any  transfer.  Nor  was  he 
seeking  to  enforce  any  contract  against  the  United  States :  Wheeler 
V.  U.  S.,  5  Nott  &  Ilunt.  604 ;  Wanless  i;.  U.  S.,  6  Id.  123. 

J,  R.  Read  and  J,  E.  Qowen^  for  defendants  in  error. — The 
plaintiff  shows  by  his  bill  of  particulars,  that  the  defendants  were 
the  parties  in  interest;  he  permitted  himself  to  be  used  as  a  pre- 
tense or  sham,  being  in  the  employ  of  defendants  as  a  salesman, 
and  in  so  doing  he  practised  a  deceit  upon  the  agent  of  the  United 
States:  Tool  Co.  v.  Norris,  2  Wall.  45. 

Any  legitimate  labor  that  he  performed  for  his  employers  touch- 
ing their  business  was  compensated  for  by  the  wages  he  received 
as  their  employee:  Carr  v.  Chartiers   Coal  Co.,  1  Casey  387; 
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Wallace  v.  Floyd,  6  Id.  184.  And  if  his  labor  was  unlawful  and 
such  as  was  inimical  to  public  policy,  then  a  claim  for  con^pensa- 
tion  for  it  cannot  be  recognised.  They  also  referred  to  Act  of  July 
17th  1862,  sect.  14,  mpra. 

Judgment  was  entered  in  the  Supreme  Court,  February  2l8t 
1876, 

Per  Curiam. — It  is  evident  that  this  case  was  tried  in  the  court 
below,  entirely  upon  the  claim  of  thq  plaintiff,  that  the  contract 
was  taken  by  him  in  behalf  of  the  defendants,  who  became  his 
sureties  for  its  performance.  They  were,  as  he  asserted,  the  real 
principals  instead  of  the  sureties,  and  he  sought  to  recover  from 
them  for  his  services,  both  in  procuring  and  executing  the  contract. 
This  claim  is  clearly  contrary  to  law  and  cannot  be  permitted.  It 
was  an  imposition  upon  the  United  States,  who  were  entitled  to 
a  real  principal  to  execute  the  contract,  and  to  sureties  who  were 
not  interested  as  principals.  The  Act  of  Congress  and  decision  in 
Tool  Co.  V.  Norris,  2  Wall.  45,  establish  this  position.  The  bill 
of  exceptions  shows  the  real  ground  of  the  decision,  and  this 
accords  with  the  admitted  nature  of  the  plaintiflTs  claim.  The 
rejection  of  the  contract  did  no  injury — no  substantial  error  was 
committed. 

Judgment  affirmed. 


Milne's  Appeal. 

1.  Defendant  laid  9i  foundation  extending  as  a  party  wall  on  his  neigh- 
bor's lot;  he  erected  a  brick  wall,  also  as  party  wall,  on  part  of  the  founda- 
tion ;  he  could  not  by  erecting  a  wall  wholly  within  his  own  line  prevent 
the  erection  from  being  a  party  wall. 

2.  Defendant  was  bound  to  make  the  erection  a  solid  wall ;  by  making 
openings  in  it  he  became  a  trespasser. 

3.  If  a  builder  starts  the  foundation  as  a  party  wall,  thus  taking  the  land 
of  the  adjoiner,  he  must  carry  it  up  so  as  to  give  the  adjoiner  all  the  benefits 
of  a  party  wall. 

4.  Vollmer's  Appeal,  11  P.  F.  Smith  118,  followed. 

February  7th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Philadelphia :  In 
Equity :  No.  288  ;  Of  January  Term  1874. 

The  bill  in  this  case  was  filed  December  6th  1872,  by  James 
Gordon,  against  Caleb  Milne. 

The  plaintiiT  since  the  year  1843  had  been  the  owner  of  three 
adjoining  lots,  on  the  south  side  of  Lombard  street,  Philadelphia, 
the  easternmost  lot  commenced  one  hundred  and  two  feet  westward 
from  Eighteenth  street,  and  the  whole  extended  to  the  distance 
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of  forty-eight  feet  further  west ;  on  each  lot  was  erected  a  hrick 
dwelling-house;  the  depth  of  his  lot  is  eighty-five  feet;  he 
resided  in  the  westernmost  house.  The  defendant  derived  his 
property  from  his  father,  and  owned  the  ground  west  of  the 
plaintiflf's  residence ;  it  is  occupied  by  a  cotton  and  woollen 
factory.  There  is  a  stone  party  wall  foundation,  built  by  the 
father,  of  about  nine  inches  in  width,  extending  partly  upon  the 
plain tiflTs  and  partly  on  the  defendant's  line  south  from  Lombard 
street  and  beyond  plaintiff's  south  line.  A  brick  party  wall  is 
built  on  the  stone  foundation  which  runs  forty  feet  south  from  Lom- 
bard street ;  at  the  end  of  these  forty  feet  the  brick  wall  of  the  defend- 
ant's factory  recedes  four  and  a  half  inches  westward,  continuing 
on  the  stone  foundation  ;  this  portion  of  the  brick  wall  being  wholly 
on  the  defendant's  ground;  the  brick  wall  thus  built  extends 
southwardly  for  a  further  distance  of  thirty-nine  feet  and  one  and 
a  half  inches,  and  then  advances  four  and  a  half  inches  to  the 
proper  party  line.  Opposite  to  the  receding  part  of  the  wall  are 
the  back  buildings  of  plaintiflTs  residence  with  a  lateral  yard 
about  three  feet  wide  leading  to  a  larger  yard,  south  of  his  dwell- 
ing-house, which  is  opposite  the  lower  part  of  the  receding  wall ; 
the  windows  of  this  back  building  face  westward  and  open  towards 
defendant's  receding  wall.  In  the  defendant's  receding  wall  he 
has  placed  four  windows,  the  sills  of  these  windows  extend  some- 
what over  the  plaintiflTs  line. 

The  plaintiflTs  bill  set  out  these  facts  and  alleged  that  his  family, 
consisting  of  his  wife  and  two  grown  daughters  were,  in  con- 
sequence of  the  proximity  of  the  defendant's  windows,  subjected 
to  many  indignities  and  annoyances — which  were  specified — from 
the  persons  employed  in  the  factory,  that  their  privacy  was  invaded 
and  the  enjoyment  of  their  property  almost  wholly  debarred  ;  that 
the  tenants  occupying  plaintiff's  other  two  dwelling-houses  were 
subjected  to  similar  annoyances,  and  threatened  to  remove  unless 
the  nuisance  were  abated. 

The  prayer  was :  '*  that  the  said  defendant  may  be  enjoined  and 
directed  to  abate  the  said  nuisance,  by  causing  the  said  windows 
and  the  frames  thereof  to  be  removed  and  the  spaces  built  up  with 
bricks,  as  if  the  same  were  in  fact  and  law  a  division  party  wall." 

A  special  injunction  was  awarded. 

The  defendant  demurred  to  the  bill  and  assigned  as  reason  that 
the  facts  set  out  in  the  bill  did  not  entitle  the  plaintiff  to  the  relief 
prayed  for. 

The  court  overruled  the  demurrer,  on  the  following  opinion 
opinion,  by  Judge  Paxson : — 

"  This  was  a  demurrer  to  plaintiflTs  bill.  The  important  point 
to  be  decided  is,  whether  the  wall  between  the  properties  of  the 
plaintiff  and  defendant  is  a  party  wall.  If  it  is,  then  the  openings 
therein  under  the  authority  of  VoUmer's  Appeal,  11  P.  F.  Smith 
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118,  are  in  violation  of  law,  and  a  nuisance  which  a   court   of 
equity  will  abate. 

'*  Defendant  is  the  owner  of  a  lot  and  factory  on  the  south  side 
of  Lombard  street,  adjoining  the  lot  and  dwelling  of  the  plaintiff. 
Some  years  ago,  the  father  of  the  defendant,  from  whom  the  latter 
derived  title,  erected  a  wall  on  the  line  between  his  property  and 
that  of  the  plaintiff.  The  foundation  of  the  entire  wall  was  laid  as 
is  usual  in  the  case  of  party  walls,  upon  the  line  between  the  two 
properties.  Upon  this  foundation  a  party  wall  was  built  from 
Lombard  street,  southward  forty  feet.  At  this  point  the  said  wall 
for  the  distance  of  thirty-nine  feet  and  one  and  one-half  inches 
southward,  recedes  westward  for  the  space  of  four  and  a  half 
inches,  to  the  line  of  defendant's  property.  So  that  this  portion 
of  the  wall,  although  the  foundations  thereof  are  partly  upon  the 
plaintiff's  ground,  is  built  entirely  upon  defendant's  lot,  after  it 
rises  above  the  cellar.  In  this  portion  of  the  wall  thus  set  back, 
have  been  placed  a  number  of  openings  or  windows  which  are  the 
cause  of  the  present  complaint. 

"  That  these  openings  are  a  source  of  very  serious  annoyance  to 
the  plaintiff  and  his  family  is  apparent  from  the  bill  and  is  con- 
ceded by  the  demurrer.  Has  the  defendant  a  right  to  maintain 
these  openings  ?  It  must  be  conceded  that  if  the  defendant  or 
those  under  whom  he  claims,  had  constructed  this  portion  of  the 
wall  entirely  upon  his  own  property,  he  would  have  had  the  right 
to  leave  openings  therein.  But  having  used  his  neighbor's  ground 
in  part  for  his  foundation,  can  he  by  receding  at  any  point  above 
to  his  own  line,  deprive  the  adjoining  owner  of  the  substantial 
benefits  of  a  party  wall  ?  One  of  those  benefits  is  the  right  to 
build  thereto  upon  making  compensation  ;  another  is  the  right  to 
have  a  solid  wall  (without  openings)  of  brick  or  stone  or  other 
incombustible  materials.  '  If  the  first  builder  does  not  comply 
with  the  law  and  make  the  wall  a  solid  one,  he  becomes  a  tres- 
passer and  wrongdoer.*  In  Vollmer's  Appeal,  and  other  cases 
cited  in  which  the  parties  had  been  enjoined  from  using  openings, 
the  walls  were  admitted  party  walls  their  entire  length  and  height. 
It  would  seem,  however,  as  if  the  present  case  comes  within  the 
reason  of  the  rulings  referred  to.  The  character  of  the  wall  must 
be  determined  in  part  from  its  foundation.  If  the  builder  starts 
the  latter  upon  the  line  and  thus  takes  the  land  of  the  adjoining 
owner,  he  must  carry  it  up  strictly  as  a  party  wall  or  at  least  in 
such  manner  as  to  give  the  adjoining  owner  all  the  benefits  of  such 
a  wall.  Otherwise  the  land  of  the  latter  would  be  taken  without 
any  corresponding  benefit." 

The  defendant  then  filed  an  answer. 

He  stated  the  lot  on  which  the  factory  was  erected  extended 
south  from  Lombard  street,  one  hundred  and  forty-three  feet  to 
Naudain  street,  his  father  became  the  owner  of  the  lot  in  1847, 
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before  which  time  a  factory  which  fronted  on  Naudain  street  and 
extended  forty  feet  northward  had  been  erected ;  that  part  of  the 
building  in  which  were  the  windows  complained  of  was  erected  about 
a  year  afterwards,  and  that  part  of  the  building  which  adjoined 
plaintifFs  residence  was  erected  in  1849;  two  of  the  windows  were 
put  in  when  the  second  part  was  built,  about  1847,  and  had  been 
in  adverse  use  ever  since ;  the  wall  of  that  part  was  raised  about 
the  time  of  filing  the  bill  and  two  other  windows  put  into  the  raised 
portion  ;  the  foundation  wall  was  twenty-one  and  a  half  inches 
thick,  of  which  seventeen  inches  are  on  defendant's  own  ground ; 
it  did  not  come  within  six  inches  of  the  surface ;  the  brick  wall  was 
entirely  within  defendant's  line ;  no  part  of  it  projects  over  the 
plaintiffs  line.  He  denied  the  allegations  of  annoyance,  &c., 
alleged  in  the  plaintiffs  bill. 

The  other  allegations  of  the  bill  were  not  denied. 

The  case  was  heard  on  bill  and  answer,  and  on  the  31st  Decem- 
ber 1873,  the  court,  Allison,  P.  J.,  made  the  injunction  perpetual, 
and  the  defendant  was  commanded  to  abate  the  nuisance,  by  caus- 
ing the  windows  and  their  frames  to  be  removed,  and  the  spaces 
built  up  with  bricks. 

The  defendant  appealed  to  the  Supreme  Court  and  assigned  the 
decree  of  the  Court  of  Common  Pleas  for  error. 

E,  (7.  Mitchell^  for  appellant. — The  foundation  of  party  walls 
under  Acts  of  1721  (1  Sm.  Laws  124)  and  1782  (2  Sm.  Laws  48), 
are  to  be  laid  equally  on  the  land  of  each  party.  Party  walls 
are  those  that  are  used  for  the  benefit  of  both  adjoining  estates: 
Washburn  on  Easements  454. 

W.  O.  MeCandlesH,  for  appellee. 

Judgment  was  entered  in  the  Supreme  Court,  February  21st 
1876, 

Per  Curiam. — The  wall  mentioned  in  the  plaintiffs  bill  is 
clearly  a  party  wall.  The  defendant  could  not,  by  receding  upon 
the  foundation  of  a  part  of  it,  carry  up  that  part  within  his  own 
hne,  so  as  to  destroy  the  character  of  the  entire  wall,  and  thus 
secure  to  himself  the  privilege  of  openings  in  it  inconsistent  with 
its  character  as  a  party  wall.  The  case  is  sufiBciently  developed  in 
the  opinion  of  the  court  below. 

Decree  affirmed  with  costs  and  appeal  dismissed. 
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Fell  versus  Philadelphia,  to  the  use  of  Cunningham 
&  McNichol. 

1.  By  Act  of  April  21  st  1855,  no  contract  for  new  paving,  &c.,  shall  be  bind- 
ing on  Philadelphia,  "  without  an  ordinance  therefor."  A  majority  of  owners 
of  property  on  a  part  of  Becket  street  entered  into  an  agreement  with  pavers 
to  pave  in  front  of  their  property,  under  direction,  &c.,  of  the  commissioner 
of  highways  and  agreed  to  pay  for  it ;  an  ordinance  was  afterwards  passed 
directing  the  commissioner  to  contract  with  a  paver  selected  by  a  majority 
of  the  owners,  &c.,  on  that  part  of  Becket  street,  the  cost  to  be  paid  by 
them.  The  city  entered  into  a  contract  accordingly.  Held^  that  the  con- 
tract was  valid. 

2.  An  ordinance  provided  for  the  mode,  &c.,  of  paving,  and  that  the  com- 
missioner should  certify  on  bills  for  paving  that  it  had  been  done  in  a  work- 
manlike manner,  and  that  no  property  owner  should  be  liable  for  paving 
unless  done  in  accordance  with  the  ordinance.  The  commissioner  supervised 
the  paving  whilst  in  progress  and  approved  it  when  finished.  Htldy  to  be 
sufficient  without  the  certificate. 

3.  The  Act  of  1855,  provided  that  no  contract  should  be  made  by  a  head 
of  department  for  new  work  unless  it  and  sureties  be  approved  by  the  city 
solicitor  and  councils.  The  bill  for  paving  was  certified  by  the  surveyor  and 
solicitor.  Held^  that  the  approval  need  not  be  endorsed,  and  the  city  join- 
ing as  legal  plaintiff,  with  the  other  acts,  was  a  ratification  of  the  act  of  the 
department. 

4.  The  agreement  of  the  lotrowners  was  for  paving  to  a  point  east  of  For- 
ty-third street,  the  ordinance  authorized  a  contract  to  Forty-third  street,  the 
contract  with  the  city  was  to  pave  to  Forty-third  street;  paving  was  done  to 
the  point  of  the  owners ;  between  that  and  Forty-third  street  an  Act  of  As- 
sembly had  previously  forbidden  streets  to  be  opened  and  no  paving  had 
been  done  there.  Htldy  that  the  contractors  were  entitled  to  be  paid  for  the 
paving  done. 

5.  In  questions  involving  the  liability  of  defendants  for  cost  of  municipal 
improvements,  the  relations  between  the  city  and  those  with  whom  the  con- 
tract is  made  is  outside  the  line  of  legitimate  inquiry. 

6.  When  the  improvements  are  within  what  were  the  incorporated  dis- 
tricts of  Philadelphia  on  the  19th  of  April  1843,  under  the  act  of  that  date 
defendants  can  deny  only  that  the  work  was  done  or  materials  furnished,  or 
that  the  price  was  too  great  or  had  been  paid. 

7.  An  ordinance  required  before  a  paving  contract  should  be  awarded,  that 
the  person  applying  should  give  notice  by  advertisement,  &c.,  two  weeks  be- 
fore the  application,  of  his  name,  the  place  and  quantity  of  paving,  the  names 
and  residences  of  the  signers  for  his  selection,  with  a  request  to  lot-owners 
to  meet  the  department  at  a  time  named  to  show  cause  why  the  contract 
should  not  be  awarded,  &c. ;  the  agreement  with  owners  was  March  27th, 
for  a  cobble-stone  pavement ;  there  was  no  authority  to  lay  any  but  a  rubble 
pavement  until  June  2l8t,  and  the  contract  was  «June  24th  ;  there  was  no 
evidence  of  advertisement.     Held,  that  the  want  of  advertisement  was  fatal. 

8.  **  Omnia  prcesumuntur  rite  esse  acta,^^  heals  only  apparent  irregularities 
where  jurisdiction  is  clearly  vested. 

9.  The  city  could  have  waived  irregularities  and  informalities  ;  jurisdiction 
over  the  lot-owner  could  be  obtained  only  under  the  rules  prescribed  bv  law. 

10.  Hutchison  v.  Pittsburg,  22  P.  F.  Smith  320 ;  Philadelphia  t?.  Burgin, 
14  Wright  539 ;  Philadelphia  v.  Edwards,  28  P.  F.  Smith  62  j  Pittsburg  v. 
Walter,  19  P.  F.  Smith  365,  referred  to. 

February  8th  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 
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Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  328. 

This  was  an  amicable  scire  facias  sur  municipal  claim  entered 
November  19th  1870,  in  which  the  city  of  Philadelphia,  to  the  use 
of  Michael  Cunningham  and  David  McNichol,  was  plaintiff,  and 
William  Jenks  Fell,  owner,  &c.,  was  defendant. 

The  claim  was  filed  against  Fell  as  owner  of  a  lot  on  the  south 
side  of  Kingsessing  avenue,. formerly  Beckett  street,  and  the  west 
side  of  Forty-second  street,  in  the  Twenty-seventh  ward,  Phila- 
delphia, for  work  and  materials  in  paving  and  laying  curb  and 
gutter  stone  on  Kingsessing  avenue,  in  front  of  FelFs  lot,  the  whole 
bill  amounting  to  $1799.28,  "the  said  paving  having  been  duly 
petitioned  for  by  a  majority  of  the  owners  of  property  fronting  on 
said  Kingsessing  avenue  within  the  space  or  distance  paved,  which 
said  petition  was  presented  to  the  select  and  common  councils  of 
the  city  of  Philadelphia,  and  thereupon  the  said  councils,  by  reso- 
lution approved  by  the  mayor  of  said  city,  did  direct  the  said  pav- 
ing to  be  done,  and  authorized  the  contractor,  who  did  the  work 
and  furnished  the  materials  for  the  same,  to  collect  and  recover  to 
his  own  use  all  claims  arising  and  accruing  thereon  ;  and  the  c6st 
and  expenses  of  the  said  paving,  curb  and  gutter  stone,  measuring, 
&c.,  are  herein  duly  assessed  and  charged  at  the  just  value  thereof 
against  the  lot  of  ground  and  premises  above  described,  agreeably 
to  the  several  Acts  of  Assembly  of  the  Commonwealth  of  Penn- 
sylvania relating  to  municipal  claims  for  paving,"  &c. 

The  defendant  pleaded : — 

1.  Cunningham  &  McNichol,  the  contractors,  were  not  selected 
according  to  law. 

2.  They  were  not  selected  by  a  majority  of  the  owners  of  pro- 
perty fronting  on  Becket  street,  between  Woodland  street  and 
Forty-third  street. 

3.  The  councils  did  not,  by  resolutions  approved  by  the  mayor, 
direct  the  said  paving  to  be  done,  &c. 

4.  Beckett  street  was  not  paved  from  Woodland  street  to  Forty- 
third  street. 

5.  The  paving  was  not  done  in  accordance  with  the  require- 
ments of  the  law. 

6.  Non-assumpsit,  payment  and  set  off,  with  leave,  &c. 
The  plaintiff  replied  to  the  fourth  plea  : — 

**  Beckett  street  was  paved  from  Woodland  street  to  a  point  four 
hundred  and  five  feet  west  of  Forty-second  street,  and  along  and 
in  front  of  the  premises  of  the  said  defendant.  By  force  of  an  Act 
of  the  General  Assembly  of  the  Commonwealth  of  Pennsylvania, 
approved  July  18th  1863,  no  street  can  be  opened  or  continued 
across  the  tract  of  land  over  and  through  which  the  continuation 
of  said  Becket  street  would  run  from  the  said  point  to  Forty-third 
street." 
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He  traversed  all  the  other  pleas. 

By.  Act  of  April  21st  1855,  sec.  20  (Pamph.  L.  269),  it  is 
enacted  that  no  contract  for  new  paving  of  streets,  &c.,  **  to  be  paid 
for  by  the  city,  shall  become  binding  thereon  without  an  ordinance 
therefor  duly  enacted,**  and  if  a  contract  be  "for  new  work  the 
contract  and  sureties  shall  be  approved  by  the  city  solicitor  and 
councils.** 

A  city  ordinance  of  August  30th  1858,  provided  for  the  mode 
of  paving,  the  depth  of  gravel,  &c.,  and  further  provided, 

"  That  when  the  district  surveyor  shall  have  measured  that  por- 
tion of  the  paving  chargeable  to  the  property  owners  upon  the  line 
of  any  street,  as  aforesaid,  and  made  out  bills  for  the  same,  it  shall 
be  the  duty  of  the  chief  commissioner  of  highways  to  certify  on 
the  said  bills  that  the  paving  has  been  done  in  a  workmanlike  man- 
ner, and  in  conformity  with  the  requirements  of  the  above  first 
section ;  and  no  owner  of  property  shall  be  liable  for  paving  of 
any  street,  lane  or  alley,  unless  done  in  accordance  with  the  fore- 
going ordinance.** 

An  ordinance  of  December  31st  1862,  provided, 

'*  That  hereafter,  before  any  contract  for  paving  any  street  or 
streets  shall  be  entered  into  by  the  highway  department,  the  per- 
son or  persons  applying  for  such  contract  shall  give  notice  of  such 
application  in  two  daily  papers  having  the  largest  circulation,  by 
three  consecutive  insertions,  at  least  two  weeks  prior  to  the  making 
of  such  application,  such  notice  to  set  forth, 

"  1.  The  name  of  the  contractor  or  contractors. 

"  2.  The  locality  of  the  space  or  spaces  intended  to  be  paved, 
with  the  length  of  each  space  in  linear  feet. 

"  3.  The  name  and  residence  of  each  person  signing  for  con- 
tractor, together  with  the  number  of  feet  owned  or  represented  by 
each  person  so  signing  fronting  on  said  street  or  streets. 

"  4.  To  such  notice  shall  be  added  an  invitation  to  the  owners 
of  property  on  such  street  to  meet  at  the  department  of  high- 
ways, at  a  certain  hour  on  a  given  day,  to  show  cause,  if  any,  why 
such  contract  should  not  be  awarded  to  the  applicant.** 

An  Act  of  Assembly  passed  July  18th  1863  (Pamph.  L.  of 
1864,  p.  1113),  recited,  that  a  piece  of  land  known  as  the  Mayland 
Dam  property,  in  the  Twenty-fourth  ward,  containing  about  25 
acres,  had  been  recently  acquired  with  the  intention  of  laying  out 
a  park  at  the  expense  of  the  owners,  that  the  irregularities  of  the 
surface,  &c.,  made  the  land  unsuitable  for  building,  and  would  pre- 
vent streets  from  being  extended,  according  to  the  city  plan,  with- 
out great  expense  to  the  city.  The  act  then  provided :  *'  that  the 
owners  might,  within  six  months,  file  in  the  department  of  surveys 
a  plan  of  the  tract,  declaring  the  time  it  was  to  be  kept  as  a  park, 
&c.,  and  this  plan  should  then  be  marked  upon  the  established  plan 
of  survey  of  the  proper  district,  &c.,  and  thereupon  so  much  of 
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the  plan  of  survey  of  the  city  as  might  be  included  in  the  limits 
of  the  tract  should  be  suspended,  and  no  street  opened  or  continued 
across  it  whilst  used  as  a  park,  without  the  consent  of  the  owners.** 

By  Act  of  March  17th  1864  (Pamph.  L.  192),  the  owners  of 
the  above-mentioned  park  were  incorporated  as  the  "  Hamilton 
Park  Association.'* 

The  city  ordinance  of  March  27th  1868,  sect.  8,  provided  for 
the  mode  of  grading  a  street  that  was  to  be  paved  and  kind  of 
material  to  be  put  into  it,  &c. 

The  ordinance  of  June  12th  1868,  required  the  streets,  &c.,  in 
West  Philadelphia  that  should  thereafter  be  paved,  to  "be  laid 
with  rubble  pavement  or  material  to  be  approved  by  the  chief 
commissioner  of  highways,'*  and  described  the  mode  of  paving; 
and  directed  that  the  cost  of  streets  newly  paved  should  be  equally 
divided  amongst  persons  owning  property  fronting  on  them,  pro- 
portional to  the  length  of  their  fronts ;  rubble  pavement  not  to 
exceed  $1.50,  and  cobble  not  to  exceed  $1.25  per  square  yard. 

On  the  27th  of  March  1869  an  agreement  was  made  as  fol- 
lows : — 

"We,  the  undersigned,  owners  of  property  on  Beckett  street  or 
Kingsessing  avenue,  between  Woodland  street  and  a  point  four 
hundred  and  five  feet  west  of  Forty-second  street,  in  the  Twenty- 
seventh  ward,  in  the  city  of  Philadelphia,  do  hereby  contract  with 
Michael  Cunningham  and  Daniel  McNichol  to  do  the  paving  in 
front  of  our  respective  properties  on  said  street,  the  same  to  be 
done  under  the  direction  and  to  the  satisfaction  of  the  chief  com- 
missioner of  highways,  and  we  agree  to  pay  them  for  the  same 
the  sum  of  one  dollar  and  twenty-five  cents  per  square  yard.** 

The  agreement  was  not  signed  by  the  defendant. 

Appended  to  it  was  the  following  certificate  : — 

"  The  above  agreement  is  signed  by  a  majority  of  the  property 
owners  on  Beckett  street  or  Kingsessing  avenue,  between  the 
points  named.  James  MiLiiER,  Surveyor.** 

By  ordinance  of  April  13th  1869,  the  department  of  highways 
was  "  directed  to  enter  into  a  contract  with  a  competent  paver, 
who  shall  be  selected  by  a  majority  of  the  owners  of  property  front- 
ing on  Beckett  street,  from  Woodland  street  to  Forty-third  street^ 
for  the  paving  thereof,  the  conditions  of  which  contract  shall  be 
that  the  contractors  shall  collect  the  cost  of  said  paving  from  the 
property  owners  respectively.**  *  *  * 

By  ordinance  of  June  21st  1869,  so  much  of  the  ordinance  of 
"  the  12th  day  of  June,  A.  D.  1868,  as  relates  to  the  paving  of 
Woodland  street  from  Chestnut  to  Forty-first  street,  and  Beckett 
street  from  Woodland  street  to  Forty  third  street^**  was  repealed. 

On  the  24th  of  June  1869,  a  contract  was  made,  to  wit : — 

"  Whereas,  the  said  Cunningham  &  McNichol  have  been  selected 
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by  a  majority  of  the  owners  of  property  on  Beckett  street, /rom 
Forty-third  street  to  Woodland  street,  for  the  paving  of  said  street, 
in  accordance  with  resolution  of  councils,  approved  April  13th 
1869.  Now  this  agreement  witnesseth,  that  the  said  Cunningham 
&  McNichol,  *  *  *  hereby  covenant  and  agree,  to  and  with  the 
city  of  Philadelphia,  to  pave  Beckett  street  from  Forty-third  street 
to  Woodland  street,  and  the  said  Cunningham  &  McNichol  further 
covenant  and  agree  that  they  will  comply  with  all  the  provisions 
of  section  third  of  ordinance  approved  March  27th  1868,  *  *  *" 
said  paving  to  be  done  in  accordance  with  ordinances  and  resolu- 
tions regulating  paving. 

To  this  contract  was  appended  the  guaranty  under  seal  of  two 
sureties.  There  was  nothing  showing  that  the  contract  or  sureties 
had  been  approved  by  the  city  solicitor;  nor  that  the  notice 
required  by  the  ordinance  of  December  31st  1862  had  been  given. 

By  an  Act  of  March  15th  1871  (Pamph.  L.  361),  it  was  en- 
acted, that  an  act  approved  the  18th  day  of  July  1863,  "which 
supends  the  plan  of  surveys  within  the  limits  of  a  certain  tract  of 
land,  then  in  the  Twenty-fourth  ward  of  the  city  of  Philadelphia, 
known  as  the  Mayland  Dam  property,  and  forbids  the  opening 
of  streets  through  the  same,  be  and  the  same  is  hereby  repealed ; 
and  that  so  much  of  the  established  plan  of  survey  of  the  city  of 
Philadelphia  as  is  embraced  within  the  limits  of  the  property  dedi- 
cated under  the  provisions  of  the  act  hereby  repealed  may  be  revised 
by  the  board  of  surveys  of  said  city,  both  as  to  streets  and  grades, 
and  any  alterations  of  the  same  shall  be  filed,  returned  to  court, 
and  confirmed  in  the  manner  now  prescribed  by  law.** 

The  case  was  tried,  October  20th  1873,  before  Thayer,  J. 

Under  objection  and  exception,  the  plaintiff  gave  in  evidence 
the  claim  as  filed ;  plaintiff  offered  in  evidence  the  agreement  of 
the  property  holders  of  March  27th  1869.  The  defendant  objected 
to  the  offer  because  signed  before  the  ordinance  of  April  13th 
1869 ;  because  not  the  agreement  contemplated  by  the  ordinance, 
which  was  to  select  pavers  for  the  whole  distance  between  Wood- 
land and  Forty -third  streets  ;  the  agreement  ofiered  was  to  pave 
only  in  front  of  the  signers ;  the  manner  and  kind  of  paving  was 
changed  by  ordinance  of  June  21st  1869  ;  the  agreement  was  to 
pave  to  a  point  405  feet  west  of  Forty-second  street,  and  not  to 
Forty-third  street,  as  required  by  the  ordinance.  The  court  ad- 
mitted the  offer,  and  sealed  a  bill  of  exceptions. 

The  plaintiff  then  gave  evidence  that  the  Hamilton  Park  oegan 
on  the  south  side  of  Beckett  street,  405  feet  from  Forty-second 
street,  and  Beckett  street  was  paved  on  the  south  side  405  feet 
east  of  Forty-second  street,  a  little  more  on  the  north  side ;  Beckett 
street  is  not  a  thoroughfare ;  defendant's  houses  were  built  after 
the  paving  was  done. 

The  agreement  filed  in  the  highway  department  by  direction  of 
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the  chief  commissioner  was  given  in  evidence.  Also,  the  bill  to 
the  plaintiff  for  the  work,  certified  by  the  district  surveyor  and  the 
city  solicitor. 

The  plaintiff  offered  in  evidence  the  contract  of  June  24th  1869 
between  the  city  and  the  claimants.  The  offer  was  objected  to  by 
the  defendant  because  the  Act  of  April  21st  1855  required  the 
approval  of  such  contracts  by  the  city  solicitor,  and  the  ordinance 
of  December  31st  1862  required  that  the  contractor  should  adver- 
tise his  proposals,  &c.  The  court  admitted  the  offer,  and  sealed  a 
bill  of  exceptions. 

The  plaintiff  closed. 

The  defendant  gave  in  evidence  the  city  ordinances  heretofore 
stated. 

The  defendant  testified  that  he  had  received  no  notice  of  the 
intention  to  pave,  and  knew  nothing  of  the  paving  until  it  was 
done.  He  testified  also  that  the  work  was  not  in  accordance  with 
the  requirements  of  the  ordinances,  and  gave  evidence  to  the  same 
effect  by  other  witnesses. 

In  rebuttal,  the  commissioner  of  highways  testified  that  the 
paving  had  been  done  in  accordance  with  the  ordinances  and  to  his 
satisfaction.  He  testified  as  to  examinations  of  the  paving  made 
in  the  presence  and  with  the  consent  of  the  defendant  and  one  of 
the  contractors,  tending  to  show  that  it  had  been  properly  done. 
There  was  other  evidence  that  the  work  had  been  properly  done. 

There  was  no  evidence  that  the  bill  for  the  work  had  been  certi- 
fied by  the  commissioner  of  highways,  under  the  ordinance  of 
Aujust  30th  1858. 

The  defendant's  points  were : — 

1.  The  plaintiffs  to  use,  Cunningham  and  McNichol,  were  not 
selected  as  pavers,  under  the  ordinance  of  December  31st  1862. 

2.  The  plaintiffs  must  show  that  they  were  selected  as  pavers  by 
the  majority  of  the  owners  of  property  fronting  on  Beckett  street, 
from  Woodland  avenue  to  Forty-third  street. 

3.  The  plaintiffs  must  show  that  they  were  selected  by  a  majority 
of  such  property  owners,  in  accordance  with  the  ordinances  of 
December  31st  1862  and  April  13th  1869. 

4.  The  ordinance  of  April  13th  1869  is  consistent  with  and 
does  not  repeal  the  ordinance  of  December  31st  1862,  and  the 
selection  must  have  been  in  accordance  therewith. 

5.  The  plaintiffs  must  show,  before  they  are  entitled  to  a  verdict, 
that  all  the  requirements  of  the  ordinance  of  December  31st  1862 
have  been  fully  complied  with  by  them. 

6.  The  plaintiffs  must  show  that  they  paved  Beckett  street  from 
Woodland  avenue  to  Forty-third  street. 

7.  If  plaintiffs  did  not  pave  Beckett  street  between  the  points 
named  in  the  ordinance,  viz.,  from  Woodland  avenue  to  Forty- 
third  street,  they  cannot  recover  in  this  action. 
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8.  The  highway  department  has  no  authority  to  enter  into  a 
contract  on  behalf  of  the  city  except  under  an  ordinance  of  city 
councils  (Act  of  1855,  sect.  20),  an^  there  was  no  authority  given 
to  enter  into  a  contract  for  paving  Beckett  street  to  any  point 
short  of  Forty-third  street. 

9.  If  the  jury  find  that  Beckett  street  has  not  been  opened  to 
Forty-third  street,  and  that  plaintiffs  did  not  pave  up  to  said  street, 
they  cannot  recover  in  this  action. 

10.  The  plaintiffs  must  show  that  they  fulfilled  their  contract  in 
strict  accordance  with  the  terms  of  the  ordinance  then  existing,  or 
they  cannot  recover  here. 

11.  The  plaintiffs  must  show  that  the  bills  for  the  alleged  work 
and  labor  done  were  made  out  and  prepared  in  accordance  with 
the  ordinance  of  August  30th  1858,  and  in  default  thereof  cannot 
recover  here. 

12.  The  plaintiffs  cannot  recover  here  under  a  contract  not 
approved  of  by 'the  city  solicitor  and  councils. 

The  court  charged : — 

"  *  *  *  You  will  lay  aside  all  objections  but  one  in  this  case, 
because  the  others  raise  questions  of  law,  of  which  the  defendant 
can  avail  himself,  but  of  which  the  court  is  the  only  judge.  *  *  * 
All  these  questions  I  have  reserved ;  they  are  exclusively  for  the 
court,  and  you  may  dismiss  them. 

**  The  one  question  of  fact  in  the  case  for  you  is,  whether  this 
paving  was  done  in  accordance  with  the  contract  and  in  pursuance 
of  the  ordinance  recited  by  the  contract.  Defendant  says  that  the 
plaintiffs  did  not  comply,  because  they  did  not  place  under  the 
pavement  the  required  amount  of  gravel  and  ashes ;  that  this  was 
improper,  and  not  in  accordance  with  the  contract  and  ordinance. 
If  that  has  been  made  out  by  the  evidence,  it  is  a  full  answer  to 
plaintiffs  claim,  for  the  work  was  to  be  done  in  the  manner  pre- 
scribed by  the  ordinance  and  according  to  the  contract;  must  have 
been  a  substantial  compliance  with  them  ;  neglect  to  put  down  the 
requisite  ashes  would  prevent  any  recovery  at  all.  Plaintiffs  cannot 
recover  but  for  full  performance,  and  if  not  an  entire  performance 
cannot  recover  at  all.  This  is,  therefore,  the  only  question :  Was 
the  work  done  in  accordance  with  these  requirements  ?  Bear  in 
mind,  the  requirements  of  this  ordinance." 

The  judge  then  recapitulated  the  testimony  and  concluded : — 

"  This  is  the  testimony  on  which  you  are  to  decide  the  case,  and 
I  leave  it  to  you  as  a  question  of  fact.'* 

The  verdict  was  for  the  plaintiff  for  ?2245.16. 

The  court  afterwards  entered  judgment  on  the  verdict  for  the 
plaintiff  on  the  points  reserved,  Thayer,  J.,  delivering  the  opinion 
as  follows : — 

"By  an  ordinance  of  the  city  councils,  approved  April  13th 
1869,  the  department  of  highways  was  authorized  and  directed 
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*  to  enter  into  a  contract  with  a  competent  paver  or  pavers,  who 
shall  be  selected  by  a  majority  of  the  owners  of  property  fronting 
on  Beckett  street, /rom  Woodland  street  to  Forty-third  street,  for 
the  paving  thereof  the  conditions  of  which  contract  shall  be,  that 
the  contractor  or  contractors  shall  collect  the  cost  of  said  paving 
from  the  property  owners  respectively,  and  shall  also  enter  into  an 
obligation  with  the  city  to  keep  the  said  street  in  good  condition 
for  three  years  after  the  paving  is  finished/  On  tne  24th  June, 
the  city,  by  the  chief  commissioner  of  highways,  entered  into  a 
written  contract  with  Cunningham  &  McNichol,  the  plaintiffs,  to 
pave  Beckett  street,  from  Forty-third  to  Woodland  street. 

^'  On  the  trial  it  appeared  that  the  plaintiffs  had  paved  Beckett 
street  from  Woodland  street  to  a  point  four  hundred  and  five  feet 
west  of  Forty-second  street.  It  also  appeared  that  the  remaining 
distance  between  this  point  and  Forty-third  street  w^  a  part  of 
the  property  of  the  Hamilton  Park  Association,  a  corporation  in- 
corporated by  an  Act,  approved  March  17th  1864  (Pamph.  L.  1864, 
p.  192),  and  that  it  had  not  been  paved  in  consequence  of  an  Act 
of  Assembly,  approved  July  18th  1863  (Pamph.  L.  1 864,  Appen- 
dix, p.  1113),  which  enacted  that  no  street  should  be  opened  or 
continued  across  or  within  the  limits  of  said  tract  of  land,  during 
the  period  in  which  it  should  be  held  and  used  as  a  park,  without 
the  consent  of  the  owners  thereof. 

'^  The  defendant  insisted  that  inasmuch  as  the  ordinance  of  coun- 
cils had  only  authorized  the  highway  department  to  enter  into  a 
contract  for  the  paving  of  the  whole  distance  between  Woodland 
street  and  Forty-third  street,  and  inasmuch  as  the  contractors  had 
by  the  contract  made  with  the  city  expressly  undertaken  to  pave 
Beckett  street  the  whole  distance  from  Woodland  street  to  Forty- 
third  street,  and  in  point  of  fact  had  paved  only  a  part  of  tho  dis^ 
tance  contracted  for,  they  could  not  recover.  This  was  the  prii^ 
cipal  question  of  law  in  the  case,  and  on  the  trial  it  was  reserved; 
The  commissioner  of  highways  testified  on  the  trial,  that  he  had 
supervised  the  paving  during  its  progress ;  that  he  had  inspected 
it  when  finished ;  that  it  was  done  in  accordance  with  law,  and  met 
his  approval.  It  was  quite  plain  upon  the  evidence  that  the  city 
officials  approved  of  the  prosecution  of  the  work  as  far  as  the  point 
to  which  it  was  actually  completed,  and  that  there  was  an  impossi- 
bility of  prosecuting  it  beyond  that  point,  in  consequence  of  the 
prohibition  of  the  statute,  a  circumstance  which  seems  to  have  been 
overlooked  at  the  time  of  the  passage  of  the  ordinance. 

"  Are  the  contractors,  who  appear  to  have  acted  in  good  faith, 
to  go  unpaid  for  the  work  actually  done,  because  they  did  not  per- 
form that  part  of  the  contract  which  the  law  prevented  them  from 
performing,  and  in  the  non-performance  of  which  the  city,  by  the 
executive  agents  to  whom  the  supervision  of  the  matter  was  con- 
fided acquiesced?     If  the  city  councils,  through  ignorance  of  the- 

31  P.  F.  Smith— 5 


Digitized  by  VjOOQIC 


66  SUPREME  COURT  ^Philadelphia 

[Fell  r>.  Philadelphia.] 

restraining  statute,  authorize  a  contract  too  large  in  its  terms, 
and  thereby  induced  Cunningham  &  McNichol,  through  the  same 
ignorance,  to  enter  into  it,  and  if  Cunningham  &  McNichol  per- 
formed the  contract  as  far  as  it  was  lawful  to  perform  it.  are  they 
now  to  be  told  that  they  have  no  right  to  be  paid  for  the  part 
which  they  performed,  because  the  law  prevented  the  performance 
of  the  residue  ?  To  affirm  this  would  seem  to  affirm  a  manifest  injus- 
tice. True,  the  ordinance  required  the  whole  distance  to  be  paved, 
and  the  ordinance  was  the  foundation  of  the  agreement,  the  law 
of  the  contract,  but  it  is  a  case  in  which  impotentia  excusat  legem. 
If  H.  covenants  to  do  a  thing  which  is  lawful,  and  an  Act  of  Par- 
liament comes  in  and  hinders  him  from  doing  it,  the  covenant  is 
repealed :  1  Salk.  198  ;  Lord  Anglesear.  Churchwardens  of  Rugley, 
6  Q.  B.  (N.  S.)  107, 114.  But  is  the  whole  covenant  repealed  when 
it  is  capable  of  division,  and  one  party  performs  it  as  far  as  it  can 
legally  be  performed,  and  with  the  knowledge  and  approbation  of 
the  other  party  ?  We  think  not.  In  such  a  case  the  party  cannot 
lawfully  be  deprived  of  his  compensation  for  the  part  lawfully  per- 
formed. 

"But  it  is  said  that  the  only  authority  which  the  highway 
department  had  over  the  subject  was  to  procure  the  paving  of 
Beckett  street  throughout  the  whole  distance  from  Woodland  street 
to  Forty-third  street,  and  that  if  the  street  could  not  be  lawfully 
paved  for  the  whole  distance  mentioned  in  the  ordinance,  the  high- 
way department  had  no  authority  to  accept  less,  or  to  authorize 
the  paving  as  far  as  it  could  be  lawfully  done.  Corporate  agents, 
and  especially  the  agents  of  municipal  corporations,  are  to  be  con- 
fined, doubtless,  within  the  literal  boundaries  of  the  authority 
delegated  to  them.  In  general,  this  rule  is  to  be  rigidly  enforced. 
It  is  one  of  the  necessary  defences  against  dishonesty  and  profligate 
administration  of  municipal  affairs ;  and  I  may  add,  it  is  a  rule 
which  this  court  has  always  been  strenuous  to  maintain,  and 
which  it  would  not  willingly  relax.  It  has  no  application,  how- 
ever, to  the  circumstances  of  this  case,  for  here  has  been  no 
unwarrantable  departure  from  the  letter  of  the  authority.  The 
city  councils  authorized  their  agents  to  have  a  work  performed, 
which,  up  to  a  certain  point,  was  altogether  lawful,  and  beyond 
which  the  performance  wias  prohibited  by  law.  Was  not  this  a 
good  authority  to  the  agent  to  have  the  work  performed  as  far  as 
it  was  lawftil?  Especially  as  the  ordinance  remained  unrepealed, 
and  stands  to  this  day  the  evidence  of  sufficient  authority  for 
everything  which  could  be  lawfully  done  under  it.  It  is  to  be 
observed,  also,  that  the  highway  department,  in  the  form  of  the 
contract,  followed  in  good  faith  the  very  letter  of  the  ordinance, 
and  thereby  fell  into  the  same  error  which  the  councils  themselves 
had  committed ;  for  the  agreement  which  they  prepared  for  the 
contractors  and  which  they  required  them  to  sign  bound  them  to 
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pave  the  whole  distance  from  Woodland  street  to  Forty-third  street. 
We  can  come  to  no  other  conclusion  upon  the  evidence  than  that 
the  parties  to  the  contract  acted  in  good  faith.  It  seems  to  be 
highly  probable  that  they  were  ignorant  of  the  existence  of  the 
Act  of  July  18th  1863,  which  was  a  private  act,  and  might  there- 
fore well  be  unknown  to  the  parties,  and  which  prohibited  the 
opening  of  streets  through  the  Hamilton  Park  grounds.  And  we 
are  of  opinion  that  the  plaintiffs  ought  not  to  be  prejudiced  by  this, 
but  that  inasmuch  as  they  have  performed  the  contract  as  far  as  it 
could  be  lawfully  performed,  the  first  point  must  be  resolved  in 
their  favor. 

"  Several  minor  objections  were  urged  by  the  defendant.  The 
first  was,  that  the  terms  of  the  ordinance  which  require  the  pavers 
to  be  selected  by  a  majority  of  the  owners  of  property  fronting  on 
Beckett  street,  from  Woodland  street  to  Forty- third  street,  were 
not  complied  with.  It  cannot  be  denied  that  the  paper,  dated 
March  27th  1870,  agreeing  that  the  paving  should  be  done  by  the 
plaintiffs,  was  signed  by  a  majority  of  the  property  holders  on 
Beckett  street,  between  Woodland  street  and  Forty-third  street. 
It  is  true  that,  in  the  paper  referred  to,  they  describe  themselves 
as  the  owners  of  property  on  Beckett  street,  between  Woodland 
street  and  a  point  four  hundred  and  five  feet  west  to  Forty-second 
street,  but  it  was  in  evidence  that  the  ground  throughout  the  whole 
remaining  distance,  that  is,  from  the  point  indicated  to  Forty- 
third  street,  all  belonging  to  one  person,  viz.,  the  corporation 
known  as  the  Hamilton  Park  Association,  and  counting  in  the 
association  as  an  owner,  it  is  quite  clear  that  the  signers  of  the 
paper  were  a  majority  of  owners  between  Forty-second  and  Forty- 
third  streets.  This  was  one  of  the  facts  in  issue,  and  was  found 
by  the  jury  in  favor  of  the  plaintiffs,  and  found  upon  suflScient 
CYidence. 

"  It  was  also  objected,  that  the  paper  signed  by  the  majority  of 
the  owners  was  dated  before  the  passage  of  the  ordinance.  We 
do  not  think  this  a  tenable  objection.  It  would  be  putting  a  very 
rigid  construction  upon  the  requirements  of  the  ordinance  to  hold 
that  a  selection  made  immediately  before  the  passage  of  the  ordi- 
nance, and  in  anticipation  of  it,  is  void  under  its  provisions,  and 
is  to  prevent  a  recovery  by  the  party  who  has  done  the  work  upon 
the  faith  of  it,  especially  in  view  of  the  fact  that  the  majority 
allowed  their  selection  to  remain  in  fall  force,  making  no  other 
selection,  and  permitting  the  work  to  proceed  in  accordance  with 
the  selection  so  made,  when  they  might  have  revoked  it  at  any 
time  before  the  awarding  of  the  contract :  Dickerson  v,  Peters,  21 
P.  F.  Smith  58. 

"  It  was  farther  objected,  that  at  the  time  when  the  ordinance 
authorized  the  paving  of  Bfeckett  street  was  passed  (April  13th 
1869),  and  when  the  selection  of  the  pavers  was  made  by  the 
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raajority  of  property  owners,  an  ordinance  then  in  force  (that  of 
June  12th  1868),  requiring  all  streets  which  might  be  paved  in 
West  Philadelphia,  where  this  paving  was  done,  *  to  be  laid  with 
rubble  pavement,  or  material  to  be  approved  by  the  chief  commis- 
sioner of  highways,  which  shall  be  of  stone,  irregular  in  shape, 
with  depth  from  six  to  nine  inches  and  length  five  to  twelve  inches,' 
whereas  this  paving  had  been  done  with  cobble-stones.  But  the 
ordinance  of  June  12th  1868,  was  repealed,  so  far  as  it  related  to 
Beckett  street,  by  another  ordinance,  passed  June  2l8t  1869,  which 
was  before  the  execution  of  the  contract  between  the  plaintiffs  and 
the  city,  the  contract  being  dated  June  24th  1869.  Now,  the  ordi- 
nance authorizing  the  paving  did  not  require  any  particular  kind 
of  pavement  to  bo  laid.  Under  it  the  commissioner  was  authorized 
to  contract  for  any  kind  of  pavement  which  might  be  in  accord- 
ance with  the  city  ordinances  upon  the  subject,  and  at  the  time  he 
made  the  contract  for  the  city  with  the  plaintiffs  the  cobble-stone 
pavement  was  in  accordance  with  the  existing  ordinances  upon  the 
subject.  This  is  a  suflScient  answer  to  the  objection  that  the  kind 
of  pavement  required  by  law  was  changed  subsequent  to  the  pass- 
age of  the  ordinance  authorizing  the  paving  to  be  done.  So  far 
as  the  objection  rests  upon  the  fact  that  the  kind  of  paving  author- 
ized by  the  city  ordinance  was  changed  by  another  ordinance  passed 
subsequent  to  the  selection  of  the  pavers,  by  the  majority  of  the 
property  owners,  it  is  disposed  of  by  the  considerations  already 
referred  to.  The  selection  made  by  the  owners  was  allowed  to 
remain  in  full  force  and  unrevoked,  notwithstanding  the  commis- 
sioner had  been  released  by  the  ordinance  of  June  21st  1869,  from 
the  restrictions  contained  in  the  ordinance  of  June  12th  1868.  It 
is  argued  that  the  property  owners  might  have  selected  other  pavers, 
if  they  had  foreseen  that  cobble  pavement  was  to  be  used  instead  of 
rubble  pavement.  If  so,  then  why  did  they  not  revoke  their  selec- 
tion and  make  a  new  one  before  the  city  commissioner  made  the 
contract?  They  had  plenty  of  time  in  which  to  do  so,  but  they 
allowed  their  selection  to  stand,  and  there  is  no  evidence  whatever 
that  they  have  ever  objected  to  it,  or  have  ever  desired  to  be 
released  from  it,  or  have  ever  desired  to  depart  from  it  or  annul 
it,  or  that  they  now  object  to  it.  The  objection  now  made  is  not 
made  by  the  majority  of  the  property  owners,  but  by  the  defend- 
ant alone,  and  there  is  no  reason  to  believe  that  they  approve  or 
adopt  his  objection.  The  instrument  which  is  the  evidence  of  the 
selection  made  by  the  majority  of  the  property  owners,  if  it  indi- 
cates anything  in  respect  to  kind  of  pavement  to  be  used,  plainly 
indicates  that  the  cobble  pavement  was  to  be  used,  for  the  price 
fixed  is  the  price  for  laying  tlie  cobble  pavement,  which,  as  is  well 
known,  is  cheaper  than  the  rubble  pavement,  and  that  is  the  price 
at  which  the  city  contracted  with  the  plaintiffs,  and  for  which  the 
plaintifiB  have  obtained  a  verdict.    It  would  seem  that  the  property 
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owners  had  anticipated  the  repeal  of  the  ordinance  of  June  12th 
1868,  confining  the  commissioner  to  rubble  pavements,  otherwise 
they  would  not  have  fixed  upon  the  price  of  cobble  pavement.  The 
ordinance  was  repealed  on  the  21st  of  June  1869,  and  the  com- 
missioner made  the  city  contract  with  the  plaintiffs  on  the  24th  of 
June  1869. 

"  Finally,  it  is  further  objected  by  the  defendant,  that  there  was 
no  evidence  that  the  contract  had  been  approved  by  the  city  soli- 
citor, or  that  the  plaintiffs  had  advertised  their  proposals.  There  was 
no  evidence  on  either  side  upon  the  subject.     In  the  absence  of 
evidence  to  the  contrary,  the  public  ofiicers  are  presumed  to  have 
done  their  duty  in  these  respects ;  and  stabit  prcesumptio  donee 
prohetur  in  contrarium.     We  are  relieved,  therefore,  from  consi- 
dering the  question,  whether  a  non-compliance  with  these  directions 
of  the  city  ordinances  would  have  imperilled  the  plaintiffs*  contract. 
"Judgment  for  the  plaintiffs  on  the  points  reserved.'*  • 
The  defendant  took  a  writ  of  error,  and  assigned  for  error, 
1-3.  The  decisions  of  the  court  on  questions  of  evidence. 
4-15.  Not  aflSrming  the  defendant's  points. 
16-17.  Entering  judgment  on  the  points  reserved. 

V.  GuHlou  and  S.  Dickson,  for  plaintiffs  in  error. — It  was  es- 
sential to  the  right  of  plaintiffs  to  recover  that  they  should  show 
compliance  with  the  terms  of  the  city  ordinances  regulating  pav- 
ing :  City  V.  Lea,  6  Phila.  R.  77  ;  Commissioners  v.  Keith,  2  Barr 
218 ;  City  v,  Edwards,  28  P.  F.  Smith  62  ;  Philadelphia  v.  Reilly, 
10  Id.  467  ;  City  v.  Stewart,  1  Weekly  Notes  242;  Pittsburg  v. 
Walter,  19  P.  F.  Smith  365. 

At  the  date  of  the  passage  of  the  ordinance  of  April  30th  1869, 
the  ordinance  of  June  12th  1868,  prohibited  the  laying  of  any  but 
"rubble"  pavements  in  West  Philadelphia.  The  ordinance  was 
passed  June  21st  1869,  repealing  so  much  of  the  general  ordinance 
of  1868  as  prevented  Becket  street  from  being  paved  with  cobble 
stones,  could  not  nearly  three  months  after  the  passage  of  the 
ordinance  of  April  13th  make  the  paper  of  March  25th  proper 
evidence  of  a  selection  to  lay  the  pavement  authorized  by  the  latter 
ordinance. 

Under  the  requirements  of  the  ordinance  of  December  31st 
1862,  the  selection  of  pavers  could  have  been  legally  made  only 
in  the  manner  expressly  pointed  out  and  directed  by  those  require- 
ments. The  plaintiffs  having  &iled  in  this  other  essential  requisite 
of  their  case,  the  selection  set  up  by  them  was  of  no  validity  as 
evidence  of  a  compliance  with  the  terms  of  the  ordinance  of  1869. 

The  omission  of  the  advertisement  was  fatal.  The  owners  of 
property  could,  at  any  time  before  the  contract  was  finally  awarded, 
rescind  their  first  choice  of  a  paver,  take  any  one  else  for  the  pur- 
pose, and  leave  the  first  one  without  claim  for  the  contract :  Dick- 
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erson  w.  Peters,  21  P.  F.  Smith  53.  The  ordinances  are  entirely 
consistent,  and  the  latter  does  not  repeal  the  earlier  one  in  any 
way,  and  is  as  much  part  of  it  as  though  it  were  in  it  in  words. 
All  statutes  in  pari  materia  are  to  be  read  and  construed  together 
as  if  they  formed  parts  of  the  same  statute  and  were  enacted  at 
the  same  time :  Potter's  Dwarris  on  Statutes  145 ;  1  Kent  Comm. 
463 ;  Rogers  v,  Bradshaw,  20  Johns.  735 ;  McCartee  v.  Asylum, 
9  Cowan  487 ;  Rexford  v.  Knight,  15  Barb.  627 ;  Smedley  v, 
Erwin,  1  P.  F.  Smith  446.  That  which  is  implied  in  a  statute  is 
as  much  a  part  of  it  as  what  is  expressed :  Dwarris  on  Statutes 
145 ;  U.  S.  V,  Babbitt,  1  Black  61 ;  Gelpecke  v.  City,  1  Wall.  221. 
To  repeal  a  statute  by  implication  there  must  be  such  a  positive 
repugnancy  between  the  provisions  of  the  new  law  and  the  old  that 
they  cannot  stand  together  or  be  consistently  reconciled :  Dwarris 
£>n  Statutes  155;  Cool  v.  Smith,  1  Black  459  ;  Brown  v.  Commis- 
sioners, 9  Harris  37*;  Street  v.  Commonwealth,  6  W.  &  S.  209. 

The  bill  for  the  paving  is  not  in  accordance  with  the  positive 
requirements  of  the  ordinance  of  August  30th  1868.  The  certifi- 
cate of  the  chief  commissioner  made  a  pre-requisite  to  recovery 
upon  the  bill  is  not  affixed  to  that  rendered  defendant,  and,  there- 
fore, under  the  provisions  of  the  ordinance,  the  defendant  is  not 
liable  for  such  paving.  The  Act  of  Assembly  of  1855  forbids  the 
head  of  any  department  of  the  city  entering  into  any  contract  for 
new  work  unless  the  contract  and  the  sureties  ofiered  are  approved 
by  the  city  solicitor  and  councils.  The  contract  of  plaintiffs  with 
the  highway  department  to  lay  the  pavement  on  Becket  street,  from 
Woodland  avenue  to  Forty-third  street,  being  in  contravention  of 
the  statute  of  July  18th  1863,  was  void:  Collins  v.  Blantern,  1 
Smith  Lead.  Cas.  621  and  note;  Mitchell  v.  Smith,  1  Binn.  110; 
Seidenbender  v.  Charles,  4  S.  &  R.  151 ;  Maybin  r.  Coulon,  4 
Dall.  298  ;  Biddis  v.  James,  6  Binn.  321 ;  Burkholder  v.  Beetem, 
15  P.  F.  Smith  496.  The  contract  of  plaintiffs,  was  to  lay  a  pave- 
ment upon  a  portion  of  the  grounds  belonging  to  the  Hamilton 
Park  Association,  directly  in  contravention  of  the  Act  of  1863, 
of  which  they  were  bound  to  take  notice,  and  which  expressly  pro- 
hibited any  such  interference.  This  was  an  entire  contract,  and 
as  such  nothing  but  a  complete  performance  would  be  satisfaction 
of  its  terms  or  intention :  2  Parsons  on  Contracts  517.  In  actions 
on  entire  contracts,  entire  performance  must  be  alleged  and  fol- 
lowed by  proof,  showing  complete  performance  or  dispensation 
therewith,  by  the  party  entitled  to  the  performance :  Preston  v. 
Finney,  2  W.  &  S.  53;  Miller  v.  Phillips,  7  Casey  218;  Wright 
V,  Cumpsty,  5  Wright  111 ;  Shaw  v.  Turnpike  Co.,  2  Penna.  R. 
454  ;  Martin  v,  Schoenberger,  8  W.  &  S.  367 ;  Harris  v,  Liggett, 
1  Id.  301 ;  Demott  v.  Jones,  2  Wall.  1 ;  McClurg  v.  Price,  9  P. 
F.  Smith  420.  If  the  Act  of  Assembly  of  1863,  excused  the  plain- 
tiffs from  compliance  with  contract  in  its  entirety,  the  contract 
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would  not  have  been  absolutely  discharged,  but  only  suspended 
during  the  time  the  law  rendered  it  impossible  to  go  on.  And  on  the 
repeal  of  that  restraining  statute  the  covenant  would  be  still  in 
existence ;  2  Parsons  on  Contracts  675 ;  Baylets  v,  Fettyplace,  7 
Mass.  326 ;  Hadley  v.  Clarke,  8  T.  R.  269. 

IT.  M.  Dechert  (with  whom  was  W.  H.  Lex),  for  defendants  in 
error. — The  verdict  shows  a  compliance  by  the  defendants  in  error 
with  the  terms  of  the  city  ordinances  regulating  paving.  The 
ordinance  authorizing  the  paving  is  to  be  construed  liberally ;  the 
agreement  was  evidently  signed  in  anticipation  of  its  passage,  and 
it  was  effectually  continued  and  ratified  by  the  majority  of  the  pro- 
perty owners,  who  allowed  it  to  remain  in  full  force,  although  they 
could  have  recalled  it  and  revoked  the  selection  at  any  time  prior  to 
the  making  of  the  written  contract  with  the  city:  Dickerson  v. 
Peters,  21  P.  F.  Smith  66.  The  provisions  of  the  ordinance  of  Dec. 
31st  1862  are  merely  directory.  The  contract  with  the  city  was 
complete  in  itself,  and  the  contractors  could  reasonably  presume 
that  the  public  officers  had  done  their  duty  in  the  premises.  The 
onus  of  showing  the  contrary  rested  upon  the  defendant.  Under 
the  terms  of  the  ordinance  authorizing  this  paving,  and  of  the  Acts 
of  Assembly,  the  city  ratifies  everything  in  relation  to  the  contract, 
except  the  selection  of  the  paver  by  the  property  owners,  and  the 
character  of  the  work  when  done  :  Philadelphia  v,  Burgin,  14 
Wright  539 ;  Philadelphia  v,  Reilly,  10  P.  F.  Smith  467  ;  Phila- 
delphia V.  Wistar,  11  Casey  431.  One  of  the  parties  to  a  contract 
may  waive  any  of  its  provisions,  and  if  he  does  so,  and  the  other 
party  assents,  a  new  contract  will  arise  equally  binding  with  the 
first.  The  estoppel  relied  on  by  the  defendant  does  not  arise,  be- 
cause the  agreement  was  not  made  with  him,  but  with  the  City  of 
Philadelphia,  and  might  therefore  be  controlled  by  councils :  Phila- 
delphia V.  Arrott,  8  Phila.  Rep.  41.  The  Act  of  July  18th  1863, 
was  a  private  act,  concerning  the  particular  interests  and  benefits 
of  certain  owners  of  a  tract  of  land.  The  claimants  being  strangers, 
were  not  boiind  by  it,  and  its  existence  could  not  deprive  them  of 
their  interests  :    Dwarris  on  Statutes  53-66 ;  Lucy  v,  Levington, 

1  Ventris  176 ;  Kent's  Com.  426 ;  Biddis  v.  James,  6  Binn.  321. 
Where  a  contract  is  made  impossible  of  execution,  equity  will  re- 
lieve :  Morse  v.  O'Reilly,  6  Penna.  L.  J.  501.  This  was  a  severable 
contract.  Where  the  price  to  be  paid  is  clearly  apportioned  to 
different  parts  of  what  is  to  be  performed,  the  contract  is  severable, 
although  the  work  to  be  performed  is  in  its  nature  single  and  en- 
tire: 2  Parsons  on  Contracts  31;  Cunningham  v,  Morrell,  10 
Johns.  203 ;  Oil  Co.  v.  Brewer,  16  P.  F.  Smith  366 ;  Story  on 
Contracts  13.  The  term  ordinance  is  usually  applied  to  the  laws 
of  a  corporation,  as  distinguished  from  the  acts  of  the  legislature ; 

2  Bouvier  Law  Diet.  269 :  they  are  subordinate  to  the  control  of 
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the  legislature  of  the  state :  2  Kent  Cora.  275 ;  Philadelphia  v. 
Fox,  14  P.  F.  Smith  180;  Southwark  Railroad  v.  Philadelphia,  11 
Wright  324 ;  Butler's  Appeal,  23  P.  F.  Smith  448. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  May 
8th  1876. 

An  agreement  was  entered  into  on  the  27th  of  March  1869, 
between  a  majority  of  the  owners  of  property  on  the  portion  of 
Becket  street  which  was  intended  to  be  improved,  and  Michael 
Cunningham  and  Daniel  McNichol,  for  paving  that  street  from  its 
intersection  with  Woodland  street  to  a  point  four  hundred  and  five 
feet  west  of  Forty-second  street,  in  the  twenty-seventh  ward  of  Phila- 
delphia. It  was  stipulated  that  the  work  was  to  be  done  '^  under 
the  direction  and  to  the  satisfaction  of  the  chief  commissioner  of 
highways,"  and  was  to  bo  paid  for  at  the  rate  of  one  dollar  and 
twenty-five  cents  per  square  yard.  When  the  agreement  was 
executed  this  work  had  not  been  authorized  by  the  city  councils. 
On  the  13th  of  April  1869,  an  ordinance  was  passed  directing  the 
department  of  highways  '^  to  enter  into  a  contract  with  a  compe- 
tent paver  or  pavers,  selected  by  a  majority  of  the  owners  of  pro- 
perty fronting  on  Becket  street  from  Woodland  street  to  Forty- 
third  street,  for  the  paving  thereof,'*  and  providing,  as  one  of  the 
conditions  of  the  contract,  that  the  cost  of  the  work  should  be  col- 
lected from  the  respective  property  owners  by  the  contractor  or 
contractors.  An  ordinance  of  the  12th  of  June  1868,  requiring 
the  streets  of  West  Philadelphia  to  be  laid  with  rubble  pavement 
only,  was  in  force  at  the  date  of  the  agreement  of  the  property 
owners  with  Cunningham  and  McNichol.  And  the  same  ordinance 
fixed  the  sum  of  one  dollar  and  fifty  cents  per  square  yard  as  the 
charge  for  rubble  pavement,  and  the  sum  of  one  dollar  and  twenty- 
five  cents  per  square  yard  as  the  charge  for  cobble  pavement.  On 
the  21st  of  June  1869,  so  much  of  the  ordinance  of  the  12th  of 
June  1868,  as  related  to  Becket  street  from  Woodland  to  Forty- 
third  street,  in  the  Twenty-seventh  ward,  was  repealed.  And  on 
the  24th  of  June  1869,  a  contract  was  executed  by  Cunningham 
and  McNichol  "  to  pave  Becket  street  from  Forty-third  street  to 
Woodland  street,**  in  accordance  with  "all  the  provisions  of  sec- 
tion third  of  the  ordinance  approved  March  27th  1868.**  Under 
this  contract  the  work  contemplated  by  the  agreement  of  the  27th 
of  March  1869,  was  done.  That  is,  Becket  street  was  paved  from 
Woodland  street  to  a  point  four  hundred  and  five  feet  west  of 
Forty-second  street.  It  was  shown  on  the  trial  that  performance 
of  the  stipulation  to  pave  the  part  of  the  street  between  the  point 
last  named  and  Forty-third  street  was  impossible,  because,. under 
the  provisions  of  the  two  Acts  of  Assembly,  passed  respectively  on 
the  18th  of  July  1863  and  the  17th  of  March  1864,  the  lands  of 
the  Hamilton  Park  Association  extended  to  that  point,  and  the 
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opening  of  streets  on  those  lands  while  they  should  be  used  for 
park  purposes  was  forbidden.  The  fact  that  the  work  was  satis- 
factorily done  by  the  contractors  was  established  by  the  verdict  of 
the  jury. 

Various  questions  growing  out  of  alleged  irregularities  in  the 
proceedings,  which  resulted  in  the  execution  of  the  contract,  were 
raised  on  the  trial  in  the  District  Court.  Many  of  these  related 
to  formal  omissions  of  acts  prescribed  by  statute  or  ordinance,  on 
the  part  of  the  city  oflScers.  It  was  complained,  for  instance,  that 
the  certificate  of  the  commissioner  was  not  a£Sxed  to  the  bill  which 
was  rendered  when  the  work  was  completed,  according  to  the  pro- 
visions of  the  ordinance  of  the  80th  of  August  1868.  But  the 
commissioner  testified  that  he  had  supervised  the  paving  during  its 
progress,  and  had  inspected  and  approved  of  it  when  finished.  The 
omission  of  the  approval  of  the  sureties  in  the  contract  by  the  city 
solicitor,  as  required  by  the  twentieth  section  of  the  Act  of  the  2l8t 
of  April  1855,  was  also  made  ground  for  complaint.  But  such 
approval  is  not  directed  to  be  endorsed,  and  the  fact  that  the  bill 
was  certified  by  the  surveyor  and  solicitor,  would  imply  in  this 
action,  in  which  the  city  has  joined  as  the  legal  plaintiff*,  a  ratifi- 
cation by  the  proper  authorities  of  the  action  of  the  highway 
department.  The  existence  of  the  Hamilton  Park  Acts  of  1863 
and  1864  was  overlooked  when  the  ordinance  of  the  13th  of  April 
1869,  was  passed,  and  when  the  contract  for  the  paving  was  sub- 
sequently executed.  The  work  of  the  contractors  was  stopped  at 
the  line  of  the  property  of  the  Park  Association  by  the  express  pro- 
visions of  a  statute.  They  did  all  that  they  could  lawfully  do 
under  the  contract  with  the  city,  and  they  executed  literally  the 
agreement  they  had  made  with  the  property  owners  on  Becket 
street.  Rules  in  cases  of  this  kind  could  easily  be  made  so  rigid 
as  to  work  injustice.  In  questions  involving  the  liability  of  defend- 
ants for  their  proportions  of  the  cost  of  municipal  improvements, 
the  relations  between  the  city  and  the  parties  with  whom  they  con- 
tract are  ordinarily  outside  the  line  of  legitimate  inquiry.  When 
such  improvements  are  within  what  were  the  incorporated  districts 
of  the  county  of  Philadelphia  when  the  Act  of  the  19th  of  April 
1843  was  passed,  a  defendant  c&n  '^  only  deny  that  the  work  was 
done,  or  the  materials  furnished,  or  prove  that  the  price  charged 
was  greater  than  their  value,  or  that  the  amount  claimed  has  been 
paid  or  released.*'  Notwithstanding  the  doubt  intimated  by  Mr. 
Justice  Williams  in  Philadelphia  v.  Edwards,  28  P.  F.  Smith  62, 
that  act  has  constantly  been  recognised  by  this  court  to  be  in  force. 
It  was  recognised  in  the  Philadelphia  v,  Bur^in,  14  Wright  539, 
and  has  been  expressly  followed  down  to  the  decision  in  Philadelphia 
V,  Brooke,  in  February  last,  anteUy  p.  23.  Indeed  the  terms  of 
the  forty-fourth  section  of  the  Consolidation  Act  of  February  2d 
1854,  scarcely  leaves  the  question  open  to  debate.     Those  terms 
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are :  "All  acts  of  the  legislature  not  inconsistent  with  this  act, 
now  in  force,  shall  continue  in  operation  within  the  limits  of  the 
county,  city,  district,  borough  or  township  in  which  they  are  now 
operative,  under  the  authority  of  the  city  councils,  courts  and 
oflScers  created  by  this  act,  or  permitted  to  continue  as  consistent 
therewith,  until  such  acts  shall  be  altered  or  repealed  by  the 
legislature :  Provided,  That  the  city  councils  shall  have  power, 
by  ordinance,  to  extend  the  operation  of  laws  now  in  force  within 
the  city,  police  or  municipal  districts,  to  other  parts,  or  over 
the  whole  of  the  enlarged  limits,  and  to  declare  what  laws  have 
become  obsolete  by  this  act,  or  by  the  extension  as  aforesaid  of 
other  laws."  It  has  been  uniformly  held,  that  it  is  not  competent 
for  a  defendant  to  raise  questions  relating  to  the  formal  details  of 
agreements  between  the  city  and  its  contractors,  and  to  their 
execution  and  performance,  where  the  acts  of  the  municipal  officers 
have  been  ratified,  and  the  work  done  by  the  contractors  has  been 
accepted:  Philadelphia  v.  Wistar,  11  Casey  427;  Philadelphia  v. 
Burgin,  supra  ;  and  Hutchinson  v.  Pittsburg,  22  P.  F.  Smith  820. 
Other  deficiencies,  however,  are  developed  in  this  record  which 
have  more  significance.  The  ordinance  of  the  31st  of  December 
1862,  is  in  these  words :  *'  Hereafter,  before  any  contract  for  pav- 
ing any  street  or  streets,  shall  be  entered  into  by  the  highway 
department,  the  person  or  persons  applying  for  such  contract  shall 
give  notice  of  such  application  in  two  daily  papers  having  the 
largest  circulation  by  three  consecutive  insertions,  at  least  two 
weeks  prior  to  the  making  of  such  application,  such  notice  to  set 
forth:  1.  The  name  of  the  contractor  or  contractors;  2.  The 
locality  of  the  space  or  spaces  intended  to  be  paved,  with  the 
length  of  each  space  in  linear  feet ;  3.  The  name  and  residence  of 
each  person  signing  for  contractor,  together  with  the  number  of 
feet  owned  or  represented  by  each  person  so  signing  fronting  on 
said  street  or  streets ;  4.  To  such  notice  shall  be  added  an  invita- 
tion to  the  owners  of  property  to  meet  at  the  department  of  high- 
ways, at  a  certain  hour  on  a  given  day,  to  show  cause,  if  any,  why 
such  contract  should  not  be  awarded  to  the  applicant."  No  evi- 
dence was  given  by  either  party  on  the  trial  on  the  subject  of  notice 
by  these  contractors.  If  the  proceeding  had  been  in  other  respects 
regular,  the  plaintiffs  could  r§st  on  the  presumption  that  the 
municipal  officers  had  performed  the  duties  imposed  by  law  upon 
them.  But  while  the  contractors  held  the  agreement  of  the  27th 
of  March  1869,  and  while  the  ordinance  authorizing  the  paving  of 
Becket  street  had  been  passed  on  the  13th  of  April  1869,  yet  the 
agreement  stipulated  for  the  cost  of  a  cobble  pavement,  and  no 
power  to  lay  any  other  than  a  rubble  pavement  in  West  Philadelphia 
was  conferred  by  councils  until  the  21st  of  June  1869.  The  con- 
tract was  made  on  the  24th  of  June  1869.  There  was  thus  an 
interval  of  just  three  days  between  the  grant  of  authority  to  lay  a 
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cobble  pavement  and  the  execution  of  the  contract  in  pursuance 
of  the  grant.  Of  course  two  weeks*  notice  of  the  application  of 
the  contractors  for  the  work  that  was  actually  done  was  physically 
impossible.  Let  it  be  presumed  that  some  notice  was  published,  as 
required  by  the  ordinance  of  1862.  If  it  described  the  work  as  a 
cobble  pavement,  the  defendant  was  not  bound  by  it,  for  such  a 
pavement  was  prohibited  by  the  ordinance  of  the  12th  of  June 
1868.  If  the  notice  described  the  work  as  a  rubble  pavement,  the 
defendant  could  not  be  required  to  pay  for  that  which  was  actually 
laid,  for  that  was  a  cobble  pavement.  The  facts  prove  aflBrmatively 
that  the  legal  requisites  of  such  a  contract  between  the  city  and 
the  contractors,  as  would  create  an  obligation  on  the  defendant  to 
pay,  were  not  fulfilled.  There  is  no  room  for  the  application  of  the 
maxim  omnia  prcesumuntur  rite  esse  acta^  for  that  principle  heals 
only  apparent  irregularities  or  omissions,  where  jurisdiction  or 
power  over  the  subject-matter  is  clearly  vested :  Sharswood,  J., 
in  Pittsburg  v.  Walter,  19  P.  F.  Smith  365.  The  irregularities 
here  upturn  the  very  foundation  of  the  jurisdiction. 

In  view  of  the  good  faith  in  which  the  contract  was  entered  into, 
^nd  with  which  the  work  has  been  done  by  the  contractors,  it  has 
been  with  reluctance  that  this  conclusion  has  been  reached.  But 
this  is  not  a  question  between  the  city  and  the  contractors,  nor 
between  the  contractors  and  the  property  owners  who  employed 
them.  It  arises  between  the  city  and  the  defendant.  The  latter 
had  assumed  no  duty  expressly  or  by  implication.  He  can  be 
made  subject  to  a  legal  obligation  only  where  the  power  conferred 
on  the  municipal  authorities  has  been  legally  exercised.  Like  The 
City  V.  Lea,  5  Phila.  R.  77,  this  is  "  a  case  depending  wholly  on 
the  forms  and  requisitions  of  law,  and  in  no  degree  on  consent  or 
contract,  in  which  one  of  the  forms,  one  of  the  conditions  which 
the  law  itself  has  imposed,  is  wholly  wanting."  It  is  within  the 
principle  of  the  Philadelphia  v.  Reilly,  10  P.  F.  Smith  467  ;  of  the 
City  V.  Stewart,  1  Weekly  Notes  242,  and  of  Pittsburg  v.  Walter, 
gupra.  The  city  could  have  waived  irregularities  and  defects  of 
form.  The  property  owners  who  entered  into  the  agreement  with 
the  contractors,  by  leaving  the  authority  they  had  conferred  unre- 
voked, could  not  make  those  irregularities  and  defects  subjects  of 
complaint.  But  jurisdiction  over^the  defendant  and  his  property 
could  be  obtained  only  by  pursuing  rules  prescribed  by  law,  and 
the  record  proves  that  these  rules  could  not  possibly  have  been 
observed.  The  judgment  is  reversed. 

And  now,  to  wit,  22d  May  1876,  it  is  ordered  that  in 
addition  to  the  judgment  of  reversal,  entered  on  the 
8th  inst,  judgment  be  entered  in  favor  of  the  defend- 
ant on  the  points  reserved. 
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Henry  versus  Philadelphia  Warehouse  Company. 

1.  The  plaintiff,  through  a  broker,  bought  cotton  in  New  Orleans,  he  paid 
the  sellers  who  gave  a  receipt  in  his  name ;  there  was  evidence  that  he  gave 
the  broker  an  order  on  the  sellers  for  the  cotton, ;  the  broker  took  the  bill  of 
lading  in  his  own  name  for  the  shipment  of  the  cotton,  and  made  a  draft  on 
the  plaintiff  for  the  price,  sold  the  draft,  endorsed  the. bill  of  lading  to 
the  purchaser,  and  delivered  it  as  security  with  the  draft.  By  the  law  of 
Louisiana  all  bills  of  lading,  &c.,  are  negotiable  by  endorsement  as  bills  of 
exchange,  &c.  Hddf  that  the  broker's  endorsement  of  the  bill  of  lading 
passed  the  cotton  to  the  purchaser  of  the  draft. 

2.  The  possession  of  the  goods  gave  the  broker  an  apparent  ownership  and 
having  thus  the  indicia  of  property  he  could  by  the  operation  of  the  Louisi- 
ana law,  transfer  it  to  a  bonll  fide  pledgee  for  value  without  notice. 

February  8th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  No.  327,  to  January 
Term  1874. 

This  was  an  action  of  replevin  for  twenty-one  bales  of  cotton, 
brought  May  20th  1872,  by  Thomas  Henry  against  the  Phila- 
delphia Warehouse  Company. 

The  cause  was  tried  January  14th  1874. 

The  plaintiff  testified  that  in  April  1872  he  was  in  New  Orleans 
and  went  to  J.  Vaudry,  Jr.,  a  cotton  broker,  to  purchase  cotton ; 
Vaudry  took  him  to  Foster  &  Gwyn,  cotton  factors,  and  he  bought 
from  them  twenty-one  bales;  he  paid  them  $1976.82  for  the 
cotton,  and  took  tneir  receipt,  and  left  the  cotton  with  them  ;  they 
said  they  would  see  it  shipped ;  a  draft  was  drawn  on  him  by 
Vaudry  for  $1939.14,  which  he  refused  to  pay. 

Gwyn,  of  the  firm  of  Foster  &  Gwyn,  testified  that  plaintiff  was 
introduced  to  him  by  Vaudry,  in  April  or  May  1872,  in  reference 
to  the  purchase  of  cotton  ;  Vaudry,  as  broker  of  plaintiff,  pur- 
chased twenty-one  bales  from  them ;  the  price  was  $1976.82,  which 
was  paid  to  them  by  Vaudry ;  on  re-weighing  there  proved  to  be 
some  pounds  short,  and  they  paid  back  to  vaudry  $37.68 ;  the 
plaintiff  did  not  purchase  the  cotton  in  person  ;  they  delivered  the 
cotton  to  Vaudry ;  the  cotton  was  purchased  for  plaintiff,  but  in 
New  Orleans  the  broker  is  considered  the  purchaser  unless  other- 
wise specified.  Vaudry  paid  for  it  before  delivery ;  he  had  an 
order  from  them  for  its  delivery,  but  suffered  it  to  remain  where  it 
was  for  want  of  a  steamer  to  ship  it  in.  The  cotton  was  paid  for 
by  cash  $176.82,  one  check  for  $300,  and  three  checks  for  $500 
each,  of  a  Philadelphia  bank  on  a  New  York  bank. 

The  checks  were  in  evidence  ;  one  of  them  was : — 

"  Union  National  Bank,  Philadelphia,  April  16th  1872. 
"  Pay  to  the  order  of  Thomas  Henry,  five  hundred  dollarw. 

"  P.  A.  Keller,  Cashier. 
"To  the  Fifth  National  Bank,  New  York. 
''$500." 
Endorsed :  "  Thomas  Henry,  Foster  &  Gwyn." 
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The  others  were  similar. 

The  following  is  Foster  &  Gwyn's  receipt: — 

"  Received,  New  Orleans,  13th  April  1872,  of  Thomas  Henry, 
Esq.,  nineteen  hundred  and  seventy-six  dollars  and  eighty-two 
cents,  for  amount  twenty-one  bales  cotton,  sold  him  this  day. 

"  81976.82.  Foster  &  Gwyn.*" 

The  plaintiff  gave  in  evidence  : — 

"  Invoice  of  21  B.  C.  purchased  from  Messrs.  Foster  &  Gwyn, 
ac.  of  Mr.  Thomas  Henry." 

Here  follow  the  number  and  weight  of  each  bale. 

"21  B.  C.  weighing  10,073  lb.  @  19f  cts.,  .        $1976.82 

"Brokerage,  J  per  cent,  ....  9.88 

"  J.  Vaudry,  Jr. 
"New  Orleans,  April  13th  1872." 

Under  objection  and  exception  the  court  admitted  the  following 
letter  produced  by  plaintiff  on  call : — 

"New  Orleans,  April  27th  1872. 
"  Mr.  Thomas  Henry,  Esq., 

"  Dear  Sir : — Yours  of  the  20th  received.  The  reason  why  you 
have  not  received  the  bill  of  lading  of  the  21  b.  c.  was  that  the 
steamers  for  Philadelphia  was  full,  and  I  could  get  no  freight.  I 
will  ship  your  21  b.  c.  on  the  steamer  Liberty,  via  Baltimore. 
She  leaves  on  Thursday  evening.  *  *  * 

"  J.  Vaudry,  Jr." 

For  the  defendants  there  was  evidence  that  about  April  or  May 
1872  the  Crescent  City  National  Bank  of  New  Orleans,  in  the 
usual  course  of  business,  purchased  from  Vaudry  his  draft  on  the 
plaintiff  for  $1939.14;  at  the  same  time  he  delivered  to  the  bank 
as  security  a  bill  of  lading  to  himself  from  the  Baltimore  and 
Havana  Steamship  Company  at  New  Orleans,  for  twenty-one  bales 
of  cotton  on  board  the  "  Liberty,"  bound  for  Baltimore,  &c. 
Vaudry  endorsed  the  bill  of  lading  to  the  Crescent  City  Bank,  and 
the  cashier  of  that  bank  endorsed  it,  "Deliver  to  the  order  of  the 
National  Bank  of  the  Republic,  New  York."  The  bill  of  lading 
was  sent  by  the  Crescent  City  Bank  to  the  Bank  of  the  Republic. 
The  draft  was  endorsed  by  the  Bank  of  the  Republic  to  the 
Mechanics'  National  Bank  of  Philadelphia,  and  was  returned  pro- 
tested. Vaudry*8  draft  on  Henry  came  to  the  Mechanics'  Bank 
of  Philadelphia  with  the  bill  of  lading  attached  ;  on  the  refusal 
of  payment  of  the  draft  by  plaintiff,  that  bank  took  possession  of 
the  cotton  and  stored  it  with  the  defendants. 

By  the  Revised  Code  of  Louisiana,  a  bill  of  lading  may  be 
transferred   by   endorsement  thereon,   and   the   party  receiving 
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such  transfer  shall  be  regarded  as  the  owner  of  the  property  named 
in  the  bill,  so  as  to  secure  any  pledge  or  lien  made  thereof  to  him. 

Also,  "  All  receipts,  bills  of  lading,  vouchers,  or  other  docu- 
ments, issued  by  any  cotton-press  owner,  wharfinger,  forwarder,  or 
other  person,  boat,  vessel,  railroad,  transportation,  or  transfer 
company,  as  by  this  act  provided,  shall  be  negotiable  by  endorse- 
ment in  blank,  or  by  special  endorsement,  in  the  same  manner  and 
to  the  same  effect  as  bills  of  exchange  and  promissory  notes  now  are." 

The  court  charged : — 

"  If  you  find  from  the  evidence  that  Vaudry  had  possession  of 
and  actually  shipped  the  cotton,  received  bill  of  lading  therefor, 
endorsed  it  to  the  bank,  who  took  it  in  good  faith,  your  verdict 
should  be  for  defendants/' 

The  verdict  was  for  the  defendants  ;  the  plaintiff  took  a  writ  of 
error,  and  assigned  the  charge  of  the  court  for  error. 

S,  Dickson^  for  plaintiff  in  error. — Vaudry  obtained  the  bill  of 
lading  fraudulently,  and  could  therefore  pass  no  title  to  the  goods 
by  endorsing  it  to  a  purchaser  for  value  without  notice  of  the 
fraud :  Kingsford  v.  Merry,  1  H.  &  N.  503 ;  Decan  v.  Shipper, 
11  Casey  239. 

W.  J.  McElroy^  for  defendants  in  error. — A  bill  of  lading  for 
the  delivery  of  goods  to  the  holder  of  it,  or  to  another  who  has 
endorsed  it  to  the  holder,  is  as  complete  evidence  of  the  holder's 
title  to  the  goods  as  a  bill  of  exchange  or  promissory  note  by  the 
payee  or  regular  endorsee  is  of  title  to  the  debt  which  it  represents: 
Schumacher  r.  Eby,  12  Harris  525 ;  Arbuckle  v.  Thompson,  1 
Wright  176.  On  this  question  the  statute  law  of  Louisiana  fixes 
the  rights  of  the  parties.  By  the  law  of  that  state,  a  party  who 
takes  negotiable  paper  before  maturity,  for  a  valuable  considera- 
tion, in  good  faith  and  without  knowledge  of  any  defect  of  title, 
holds  it  by  a  title  good  against  the  world,  even  though  it  had  been 
lost  or  stolen,  fraudulently  obtained  or  issued,  or  the  consideration 
was  illegal  or  wholly  or  partially  failed:  Follain  v.  Dupre,  11 
Robinson  464 ;  Doll  v.  Rizetti,  20  La.  Ann.  Rep.  263 ;  Cotton  r. 
Sterling,  20  Id.  282 ;  Knox  v.  White,  Ibid.  326 ;  Mallard  v. 
Aillet,  6  Id.  93.  In  Pennsylvania,  where  negotiable  paper  is 
fraudulently  put  into  circulation,  only  he  who  has  actual  knowledge 
of  the  fraud,  or  has  been  grossly  negligent  in  obtaining  such  know- 
ledge, is  affected  by  the  n-aud :  Haldeman  v.  The  Bank,  4  Casey 
440;  Heist  v.  Hart,  23  P.  F.  Smith  286;  Zimmerman  v. 
Rote,  25  Id.  188.  A  bonfi  fide  purchaser  for  a  valuable  considera- 
tion and  without  notice,  from  a  fraudulent  vendee,  takes  a  good 
title  clear  of  the  fraud,  whether  it  be  actual  or  legal :  Sinclair 
V.  Healy,  4  Wright  417.  Where  the  same  thing  is  sold  to  two 
different  persons,  by  contracts  equally  valid,  and  the  second  vendee 
is  without  notice  of  the  first  sale,  he  who  first  obtains  possession  is 
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entitled  to  the  property :  Winslow  v.  Leonard,  12  Harris  14 ; 
Clemson  v.  Davidson,  5  Binn.  392,  398  ;  Shaw  v.  Levy,  17  S. 
&  R.  99;  Hazzard  v.  Hamlin,  5  Watts  201.  Where  one  of  two 
innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a  third, 
he  who  has  enabled  such  third  person  to  occasion  the  loss  ought 
to  bear  it:  Fitzherbert  v.  Mather,  1  T.  R.  12;  Mundorff  r.  Wick- 
ersham,  13  P.  F.  Smith  89. 

Judgment  was  entered  in  the  Supreme  Court  February  21st  1876, 
Per  Curiam. — We  think  this  case  is  governed  by  the  statute  of 
Louisiana,  where  the  transaction  took  place.  By  the  operation  of 
the  first  section  or  paragraph,  the  endorsement  of  the  bill  of  lading 
by  the  holder  carries  the  right  of  property  in  the  goods  specified 
in  the  bill  to  the  transferee,  so  far  as  to  give  validity  to  any  pledge, 
lien  or  transfer  to  the  transferee.  The  second  paragraph  provides 
that  such  bills  of  lading  shall  be  negotiable  by  endorsement  in 
blank  or  specially  in  the  same  manner  and  to  the  same  extent  as 
bills  of  exchange  or  promissory  notes.  It  is  clear  from  the  evidence 
that  Vaudry,  who  shipped  the  goods  and  took  the  bill  of  lading, 
was  in  actual  possession  of  them  by  delivery  from  the  factors. 
His  possession  gave  him  an  apparent  control  over  them,  and  he 
thus  shipped  them,  and  took  the  bill  of  lading  to  himself.  He  thus 
had  all  the  indicia  of  property  or  power  over  the  goods  when  he 
endorsed  the  bill  of  lading.  Under  these  circumstances,  and  by 
the  operation  of  the  statute,  he  stood  in  a  position  to  transfer  the 
property  in  the  goods  to  a  bon&  fide  pledgee  for  value  and  without 
notice.  We  cannot  say,  therefore,  that  it  was  error  in  the  court  to 
say,  "  if  Vaudry  had  possession,  and  actually  shipped  the  cotton, 
received  the  bill  of  lading  therefor,  and  endorsed  it  to  the  bank, 
who  took  it  in  good  faith,  the  verdict  should  be  for  the  defendant.'* 
The  evidence  relied  on  by  the  plaintiff  went  to  show  only  a  want 
of  authority  on  part  of  the  factor  to  deliver  the  cotton  to  Vaudry, 
and  on  his  part  to  receive  it;  but  still  as  to  the  shipment  and 
delivery  of  the  bill  of  lading  to  him  by  the  carrier,  there  was  an 
actual  and  apparently  a  rightful  possession,  enabling  him  to  obtain 
the  bill  of  lading.  Such  being  the  facts,  the  transfer  of  the  bill 
of  lading  operating  by  the  statute  on  the  property  in  the  cotton, 
and  being  negotiable,  and  having  by  its  endorsement  the  effect  of 
a  bill  of  exchange  or  promissory  note,  it  carried  the  property  over 
to  the  bank  advancing  the  money  in  good  faith  upon  the  security 
of  the  pledge. 

The  letter  received  in  evidence  was  not  so  wholly  irrelevant  as 
to  make  its  reception  a  substantial  error.  It  was  written  before 
the  shipment  to  the  plaintiff,  and  in  response  to  a  letter  from  the 
plaintiff.  It  was  a  minute,  yet  not  entirely  immaterial  part  of  the 
res  gestce  ;  and  did  not  materially  affect  the  state  of  facts  upon 
which  the  instruction  of  the  court  was  given. 

Judgment  a£Srmed. 
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Philadelphia  versus  Scott. 

1.  Police  powers  may  reach  to  the  destruction  of  property  to  prevent  the 
spread  of  a  conflagration  ;  or  to  the  removal,  at  the  expense  of  the  owner,  of 
a  nuisance  tending  to  breed  disease ;  in  either  case  compensation  is  not  a 
condition  of  the  exercise  of  the  power. 

2.  The  exercise  of  the  police  power  is  generally  based  on  disaster,  fault  or 
inevitable  necessity. 

3.  The  power  of  eminent  domain  is  conditioned  generally  on  compensation 
to  the  owner  and  is  founded  in  public  utility. 

4.  The  owner  of  land  on  an  inland  tide-water  river  has  an  absolute 
title  to  the  soil  to  the  high-water  line  qualified  to  the  low-water  line  by  the 
public  right  of  navigation. 

5.  Such  owner  cannot  use  the  soil  between  these  lines  to  the  prejudice  of 
public  right,  and  the  state  can  improve  the  intermediate  space  for  public  use 
without  compensation  to  him. 

6.  No  duty  lies  on  the  owner  of  flat  or  cripple  lands  lying  between  high- 
and  low-water  lines  to  shut  out  the  stream  or  to  exclude  the  natural  flow  of 
the  river  by  banks. 

7.  The  state,  from  its  right  to  protect  navigation,  can  bank  out  the  water 
without  compensation  to  the  owner  ;  but  cannot  improve  at  his  expense. 

8.  The  private  interests  of  other  owners  of  similar  lands  cannot  be  made  a 
ground  for  banking  at  his  expense. 

9.  Where  the  state  under  her  sovereign  authority  has  at  her  own  expense 
banked  out  the  water  and  left  the  owner  in  possession  of  the  improvement, 
the  duty  of  repair  falls  on  him. 

10.  The  Act  of  March  25th  1848,  to  provide  for  the  repairs  of  meadow 
banks  on  the  Delaware  front,  &c.,  was  to  compel  the  repairs  of  existing 
banks,  not  to  construct  them. 

11.  The  Act  of  1848  enacts  that  the  district  commissioners,  upon  complaint 
of  any  person  owning  river  fronts  liable  to  be  damaged  by  overflow,  that  the 
banks  are  out  of  repair,  &c.,  give  notice  to  the  owner  of  the  part  out  of 
repair  to  repair  the  same  in  forty-eight  hours;  if  he  neglects,  the  commis- 
sioners shall  repair  the  bank  and  enter  the  cost  as  a  lien  against  the  pre- 
mises and  collect  it  by  scire  facias,  and  in  defence  tl\e  owner  snail  show  only 
that  it  has  been  paid ;  all  matters  necessary  for  recovery  shall  be  considered 
proved  by  the  lien  and  scire  facias.  The  act  provides  no  mode  for  deter- 
mining the  necessity  for  the  repair;  it  therefore  does  not  furnish  due  process 
of  law  within  the  Bill  of  Rights  and  is  unconstitutional. 

12.  A  law  must  furnish  some  just  form  or  mode  in  which  the  duty  of  the 
citizen  shall  be  determined  before  he  can  be  visited  with  a  penalty  for  non- 
performance. 

13.  The  proceeding  must  be  in  its  nature  judicial ;  it  is  not  necessary  that 
it  should  be  before  one  of  the  ordinary  judicial  tribunals  of  the  state. 

14.  Craig  ©.  Kline,  15  P.  F.  Smith  413 ;  Rutherford's  Case,  22  P.  F.  Smith 
82,  recognised. 

February  8th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  235. 

This  was  a  scire  facias  sur  municipal  claim,  issued  Maj  18th 
1872,  by  the  city  of  Philadelphia,  to  the  use  of  Adam  Guyer,  to 
the  use  of  William  S.  Blight  and  Stephen  B.  Poulterer,  against 
Freeman  Scott,  owner,  &c. 
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The  claim  was  filed  December  10th  1870,  for  85500,  against 
a  piece  of  land  owned,  &c.,  by  Freeman  Scott,  situate  in  the  late 
district  of  Richmond,  now  the  Twenty-fifth  ward  of  the  city  of 
Philadelphia,  bounded,  &c. :  "Beginning  at  the  southeasterly  side 
of  Richmond   street,  *    *    ♦   thence   extending  southeastwardly 

*  *  *  to  low-water  mark  on  the  river  Delaware ;  thence  extend- 
ing southwestwardly  along  the  river  Delaware  at  low -water  mark 

*  *  *  to  the  place  of  beginning.  *  ♦  *  The  said  claim  being  for 
work  and  labor   done,  and  materials,  ♦  ♦  *  furnished  and  used 

*  *  *  in  repairing  and  rebuilding,  and  rendering  safe  and  secure 
the  bank  of  the  meadows  along  the  river  Delaware  in  front  of  the 
above-named  premises,  in  pursuance  of  a  contract  dated  the  six- 
teenth day  of  April,  Anno  Domini  eighteen  hundred  and  seventy, 
made  between  the  said  Adam  Guyer  and  the  city  of  Philadelphia, 
and  in  compliance  with  the  Act  of  Assembly,  approved  the  twenty- 
fifth  day  of  March,  Anno  Domini  eighteen  hundred  and  forty- 
eight,  entitled  'An  Act  to  provide  for  the  repairs  of  the  meadow 
banks  upon  the  Delaware  front,  in  the  county  of  Philadelphia,' 
ic,  and  the  city  ordinance,  approved  the  first  day  of  July,  Anno 
Domini  eighteen  hundred  and  sixty-three,  entitled  'An  Ordinance 
to  provide  for  the  repairs  of  the  meadow  banks  upon  the  Delaware 
river.' " 

The  body  of  the  act  (Pamph.  L.  250)  is  :— 

"  That  it  shall  be  the  duty  of  the  commissioners  of  the  district  of  \ 
Richmond,  *  *  *  or  of  the  supervisor  *  *  *  of  roads  in  such 
portion  or  portions  of  said  county,  containing  such  banks  *  *  * 
or  of  any  person  or  ofSccr  duly  authorized  by  them,  for  such  pur- 
poses, upon  complaint  made  to  him  or  them,  by  any  person  or 
persons  owning  property  fronting  upon  such  river,  or  liable  to  be 
damaged  by  the  overflow  of  the  same,  that  said  banks,  or  any  part 
thereof  are  out  of  repair,  or  in  a  ruinous,  unsafe,  and  insecure 
condition,  to  give  notice  forthwith  to  the  owner  or  owners  of  such 
part  or  portion  to  repair  the  same  within  forty-eight  hours  after 
such  notice ;  which  said  notice  shall  be  given  to  the  owner  *  *  * 
and  in  case  such  owner  or  owners  shall  neglect  or  refuse  to  cause 
such  repairs  to  be  made  within  the  timk  aforesaid,  or  the  same  shall 
be  defectively  or  insecurely  done,  it  shall  be  the  duty  of  such 
supervisor  or  commissioners  to  cause  the  said  banks  to  be  well  and 
thoroughly  repaired,  and  rendered  safe  and  secure,  for  which  pur- 
pose they  shall  have  full  right  and  authority  to  enter  into  and 
upon  such  banks,  and  the  premises  thereto  adjacent,  and  after  said 
repairs  are  so  done  they  shall  enter  the  same  as  a  lien  against  the 
said  premises,  and  the  owners  or  reputed  owners  thereof,  *  *  * 
and  the  same  shall  be  recovered  by  an  action  of  scire  facias.  *  *  * 
Upon  the  trial  of  such  action,  the  said  defendant  shall  only  be  per- 
mitted to  aver  and  prove  in  defence  that  the  said  lien,  in  whole  or 
in  part,  has  been  paid  since  the  same  was  filed,  and  that  all  mat- 

31  P.  F.  Smith— 6 
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ters  necessary  for  a  recovery,  on  the  part  of  plaintiffs,  shall  be 
considered  as  proved  by  the  production  of  the  lien  and  scire  facias 
thereon,  at  the  time  of  trial. 

A  city  ordinance  of  July  1st  1863  made  it  the  duty  of  the 
chief  commissioner  of  highways,  upon  complaint  made  by  persons 
owning  property  on  the  Delaware  river,  as  is  mentioned  in  the  Act 
of  Assembly,  to  proceed  as  is  provided  in  the  act.  After  making 
the  repairs  the  chief  commissioner  "shall  render  to  the  owner  of 
the  part  of  the  bank  repaired  a  bill  of  the  costs  and  expenses  of  the 
repair,  and  if  not  paid  in  ten  days,  it  shall  be  returned  to  the  city 
solicitor,  who  shall  enter  a  lien  and  proceed  upon  it,'*  &c. 

The  case  was  tried  October  27th  1873,  before  Mitchell,  J. 

The  plaintiff  gave  in  evidence  the  claim  and  the  scire  facias. 
.    The  defendant  gave  evidence  for  the  purpose  of  showing  that  he 
had  not  received  notice  from  the  highway  department,  with  other 
evidence  not  important  to  state,  and  in  his  first  point  requested  the 
court  to  charge  : — 

"  That  the  Act  of  1848,  and  the  ordinance  of  1863,  confer  no 
authority  to  charge  the  land  of  the  defendant  with  the  cost  of  the 
work  set  forth  in  the  claim  filed,  and  the  verdict  must  be  for  the 
defendant." 

The  court  refused  to  charge  as  requested,  but  reserved  the  ques- 
tion, "  whether  the  plaintiff  has  shown  any  authority  of  law  by 
virtue  of  which  he  can  recover.'* 

The  verdict  was  for  the  plaintiff  for  $6445.16,  subject  to  the 
reserved  question. 

The  court  afterwards  entered  judgment  for  the  defendant  on  the 
question  reserved,  non  obstante  veredicto^  Judge  Mitchell  deliver- 
ing the  opinion,  viz  : — 

"  It  is  quite  clear  that  this  act.  if  taken  literally  as  to  its  pro- 
hibition of  all  matters  of  defence  upon  the  trial,  other  than  pay- 
ment after  the  filing  of  the  claim,  is  contrary  to  the  provisions  of 
the  Bill  of  Rights. 

"  It  is  certainly  not  remedy  by  due  course  of  law,  when  defend- 
ant's property  is  charged  for  certain  work,  and  all  inquiry  is  closed 
as  to  just  and  substantial  defences,  and  nothing  left  to  him  to  say 
but  that  he  has  paid  the  bill,  though  the  price  may  be  excessive, 
the  work  badly  done,  or  even  not  done  at  all. 

"  It  is  true  that  provisions  in  regard  to  municipal  claims  that 
the  defendant  shall  be  permitted  to  deny  only  that  the  work  was 
done,  or  prove  that  the  price  was  greater  than  the  value,  or  that 
the  claim  has  been  paid  or  released,  have  been  sustained,  yet  in 
none  of  these  acts  that  have  been  brought  to  our  attention,  has 
there  been  such  a  peremptory  prohibition  of  all  the  elements  of 
defence  as  in  this  present  act,  and  wherever  substantial  defences 
have  been  shown,  though  not  within  the  permission  of  the  statutes, 
the  courts  have  unhesitatingly  allowed  their  introduction.     Thus 
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a  defendant  may  set  up  that  the  city  exceeded  its  authority,  by 
paving  more  than  the  distance  allowed  at  one  time  :  Kensington  r- 
Keith,  2  Barr  218 ;  or  that  the  contractor  was  not  selected  by  a 
majority  of  the  owners :  Reilly  v.  City  of  Philadelphia,  10  P.  F. 
Smith  467 ;  or  that  the  defendant  is  charged  for  a  larger  front 
than  his  lot  really  contains :  Thomas  v.  Northern  Liberties,  1 
Harris  117  ;  or  that  defendant  is  not  the  owner  of  the  lot  charged, 
the  same  having  been  dedicated  to  public  use:  Board  of  Health  v, 
Gloria  Dei,  11  Harris  259. 

"If  the  prohibition  of  other  defences  than  payment  were  the 
only  objection  to  this  act,  it  might  well  be  that  it  would  be  uncon- 
stitutional only  pro  tanto,  and  valid  for  all  other  purposes ;  but, 
after  much  consideration,  we  are  of  opinion  that  it  is  void  as  a 
whole,  because  it  amounts  to  a  taking  of  defendant's  property,  not 
by  the  judgment  of  his  peers  or  the  law  of  the  land,  and  is  there- 
fore repugnant  to  section  9  of  the  Bill  of  Rights. 

"The  phrase  Maw  of  the  land'  (or  *  due  course,'  or  *  process 
of  law,'  which  means  substantially  the  same  thing :  Cooley  Const. 
Lim.  358),  says  Coulter,  J.,  Brown  t;.  Hummell,  6  Barr  91, 
means  '  the  law  of  the  individual  case,  as  established  in  a  fair  and 
open  trial,  or  an  opportunity  given  for  one  in  court,  and  by  due 
course  or  process  of  law.'  So  Thompson,  J.,  in  Fetter  r.  Wilt, 
10  Wright  461,  says,  it  '  means  judgment  of  law  in  its  regular 
course  of  administration  through  courts  of  justice.*  And  the  same 
definition  is  given  by  Agnkw,  J.,  in  Craig  v,  Kline,  15  P.  F. 
Smith  413. 

"It  must  be  admitted  that  these  definitions  do  not  apply  liter- 
ally, 80  as  to  require  a  trial  by  the  ordinary  judicial  tribunals  in 
cases  coming  under  the  regulation  of  the  police  power  of  the  Com- 
monwealth, and  it  was  strongly  argued  by  the  counsel  for  plaintiff 
in  this  case  that  the  act  is  valid  as  an  exercise  of  the  police  power. 

"  Much  reliance  upon  this  part  of  the  argument  was  placed  on 
Kennedy  v.  Board  of  Health,  2  Barr  365.  In  that  case  the  board 
of  health  filed  a  claim  against  defendant's  lot  for  the  expense  of 
removing  a  nuisance  therefrom,  and  it  was  held  that  on  the  trial 
the  defendant  could  not  dispute  the  fact  that  a  nuisance  had  existed. 

"  It  is  somewhat  remarkable  that  no  constitutional  question  was 
raised  in  that  case,  but  the  views  of  the  court  are  clearly  indicated 
when,  to  the  argument  of  counsel  for  plaintiff  in  error,  that  there 
was  'not  a  shadow  of  evidence  that  there  was  any  nuisance,' 
Sergeant,  J.,  replied :  '  The  legislature  have  given  the  board  of 
health  final  judicial  power  on  that  subject.'  This  is  the  key-note 
of  the  decision.  The  state,  in  the  exercise  of  its  police  power, 
may  pass  by  the  ordinary  judicial  tribunals,  but  it  cannot,  even  in 
this  class  of  cases,  take  a  citizen's  property  without  an  adjudication 
of  some  tribunal  authorized  by  law,  upon  the  facts  of  the  case 
which  justify  the  taking.     The  ground  upon  which  all  summary 
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remedies,  out  of  the  usual  course  of  law,  have  been  sustained,  is 
that  they  afiford  an  equivalent  by  the  judgment  of  a  special  tribunal, 
and  I  have  not  been  able  to  find  any  case  in  which  an  Act  of  As- 
sembly has  been  sustained  which  provided  for  the  taking  of  private 
property  outside  of  the  ordinary  course  of  the  law,  without  such 
equivalent  adjudication  :  Kennedy  r.  Board  of  Health,  2  Barr  336 ; 
City  V.  Houseman,  2  Phila.  349;  Craig  v.  Kline,  15  P.  F.  Smith 
413 ;  Easby  v.  Philadelphia,  17  Id.  337. 

"Tried  by  this  standard,  the  Act  of  1848  is  found  wanting.  It 
provides  that,  '  It  shall  be  the  duty  of  the  commissioners,  *  * 
upon   complaint   by  any  person  owning   property  on   said  river 

*  *     *   that  said  banks,  or  any  part  of  them,  are  out  of  repair 

*  *  *  to  give  notice  forthwith  to  the  owner  *  *  *  to  repair 
the  same  within  forty-eight  hours  *  *  *  and  in  case  such  owner 
shall  neglect  or  refuse  to  cause  such  repairs  to  be  made  *  ♦  * 
it  shall  be  the  duty  of  such  commissioners  to  cause  the  said  banks 
to  be  well  and  thoroughly  repaired,*  &c. 

''Not  only  is  there  here  no  provision  for  a  hearing  of  the  party 
to  be  charged,  but  none  even  for  an  investigation  and  judgment  by 
any  tribunal  at  all.  The  complaint  of  any  neighboring  owner 
makes  it  at  once  incumbent  on  the  commissioners  to  notify  the 
owner  to  repair,  and  if  he  neglects  or  refuses,  then  it  is  imperative 
on  them  not  to  examine  and  determine  whether  repairs  are  neces- 
sary, but  to  'cause  the  said  banks  to  be  well  and  thoroughly 
repaired.'  Such  a  regulation  subjects  the  property  of  one  citizen 
to  be  charged  by  the  private  act  of  another,  without  investigation 
or  determination  by  any  public  officer  or  tribunal,  even  ^lia^' judi- 
cial. Such  regulation  is  in  violation  of  the  letter  as  well  as  the 
spirit  of  the  Bill  of  Rights. 

''  We  are  also  of  opinion  that  the  act  is  objectionable  as  a  taking 
of  private  property  for  a  private  use.  The  legislature,  in  the  exer- 
cise of  its  police  power  for  public  purposes,  such  as  the  preserva- 
tion of  navigation,  or  of  the  public  health,  or  other  similar  use, 
may  undoubtedly  charge  riparian  owners  with  the  burden  of  main- 
taining walls  or  banks,  and  in  so  doing  the  legislature  itself  may* 
make  the  adjudication  of  the  necessity  of  the  work  to  be  done.  It 
is  sufficient  to  say  that  no  such  public  purpose  appears  in  this 
enactment.  It  is  an  act  applicable  only  to  a  small  locality,  and 
so  far  as  can  be  gathered  from  its  text  and  its  provisions,  intended 
to  accomplish  only  a  local  and  private  purpose.  For  such  purpose, 
though  not  in  terms  prohibited  in  the  constitution,  it  is  now  settled 
law  that  the  legislature  cannot,  either  with  or  without  compensa- 
tion, take  or  charge  private  property :  Palairet's  Appeal,  17  P.  F. 
Smith  486.     Judgment  for  defendant  on  the  point  reserved.*' 

The  plaintiffs  took  a  writ  of  error  and  assigned  for  error  the 
entering  of  judgment  for  the  defendant  on  the  point  reserved. 
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S.  S.  ffolUngswarth  and  G.  W.  Biddle,  for  plaintiff  in  error. — 
The  legislature,  in  the  exercise  of  the  police  power  of  the  state, 
can  require  the  owners  of  riparian  property  to  maintain  banks  at 
their  own  expense  to  prevent  the  overflow  of  the  river.  See 
Cooley  on  Constitutional  Limitations,  chap.  16,  p.  572  etseq.,  584, 
594,  595,  and  cases  cited;  License  Gases,  5  Howard  632;  Res- 
publica  V.  Duquet,  2  Yeates  493;  Commonwealth  v.  Alger,  7 
Gushing  53;  Commonwealth  v.  Tewksbury,  11  Metcalf  55;  Van- 
derbilt  v,  Adams,  7  Gowen  849 ;  Goddard's  case,  16  Pick  564. 
Owners  of  riparian  property  may  be  compelled  to  maintain  the 
bank  :,  Cooley  on  Constitutional  Limitations  589 ;  Crowley  v,  Cop- 
ley, 2  La.  Ann.  329.  The  legislature  must  judge  when  it  is  neces- 
sary to  exercise  this  power:  Cooley,  p.  538,  and  cases  cited; 
Vanderbilt  v.  Adams,  7  Gowen  351.  Blowing  up  of  houses  to 
stop  a  conflagration,  the  removal  of  nuisances  to  prevent  a  pesti- 
lence, the  regulation  of  riparian  banks,  to  avoid  the  danger  of  an 
overflow,  the  dredging  of  harbors  in  the  interests  of  commerce, 
may  be  lawfully  done-  by  the  proper  police  oflBcers,  without  the 
sanction  of  a  decision  obtained  by  "due  process  of  law:*'  New 
York  V.  Lord,  18  Wend.  129;  Kennedy  v.  Board  of  Health,  2  Barr 
366  ;  Easby  v.  Philadelphia,  17  P.  F.  Smith  337  ;  Nesbit  v.  Board 
of  Works,  Law  Rep.  10  Q.  B.  465.  The  legislature  may  limit 
defences  to  be  made  to  a  scire  facias  sur  municipal  lien:  Kennedy 
V.  Board  of  Health,  «wpra ;  Easby  v.  Philadelphia,  supra;  Broo- 
mall  V,  City  of  Chester,  1  Weekly  Notes  228 ;  Philadelphia  v. 
Edwards,  28  P.  F.  Smith  62.  A  statute  may  be  unconstitutional 
in  part,  and  the  remainder  not  be  void:  Cooley  on  Constitutional 
Limitations  177  et  seq. ;  Commonwealth  v.  Pomeroy,  5  Gray  486 ; 
Allegheny  County  Homers  Appeal,  27  P.  F.  Smith  77;  Ken- 
sington  v.  The  City,  2  Barr  218 ;  Thomas  v.  Northern  Liberties,  1 
Harris  117;  Reilly  v.  Philadelphia,  10  P.  F.  Smith  467. 

D.  W.  Sellers^  for  defendant  in  error. — No  paper-book  for 
defendant  in  error  was  given  to  the  reporter. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  argument  in  this  case  took  an  extended  range  of  discussion 
upon  the  powers  of  the  state,  of  eminent  domain  and  police.  In 
their  leading  features,  these  powers  are  plainly  different,  the  latter 
reaching  even  to  destruction  of  property,  as  in  tearing  down  a 
house  to  prevent  the  spread  of  a  conflagration,  or  to  removal  at  the 
expense  of  the  owner,  as  in  the  case  of  a  nuisance  tending  to  breed 
disease.  In  the  first  instance,  the  community  proceeds  on  the 
ground  of  overwhelming  calamity ;  and  in  the  second,  because  of 
Uie  fault  of  the  owner  of  the  thing ;  and  in  either  case  compensa- 
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tion  is  not  a  condition  of  the  exercise  of  the  power.  The  same 
general  principles  attend  its  exercise  in  other  directions,  and  it  is 
generally  based  upon  disaster,  fault,  or  inevitable  necessity.  On 
the  other  hand,  the  power  of  eminent  domain  is  conditioned  gener- 
ally upon  compensation  to  the  owner,  and  for  the  most  part  is 
founded,  not  in  calamity  or  fault,  but  in  public  utility.  These  dis- 
tinctions clearly  mark  the  cases  distant  from  the  border  line  between 
the  two  powers,  but  in  or  near  to  it  they  begin  to  fade  into  each 
other,  and  it  is  difficult  to  say  when  compensation  becomes  a  duty 
and  when  not.  A  case  of  vested  ownership  on  the  bank  of  a  great 
inland  fresh-water  river,  yet  where  the  flux  and  reflux  of  the  tide 
is  felt,  presents  something  of  this  difficulty.  The  well-settled  law 
of  this  state  is,  that,  while  the  owner  of  land  on  such  a  river  has 
an  absolute  title  in  the  soil  to  the  line  of  ordinary  high  water,  be- 
tween this  line  and  the  ordinary  low-water  line,  his  title  is  qualified 
by  the  public  right  of  navigation.  This  prevents  his  use  of  the 
soil  to  the  prejudice  of  the  public  right,  and  confers  on  the 
state  the  right  to  improve  the  intermediate  space  for  public  use 
without  compensation:  Commonwealth  v,  Fisher,  Richter  et  aL^  1 
Penna.  Rep.  462, 467  ;  Case  of  the  Philadelp^  and  Trenton  Rail- 
road Co.,  6  Whart.  25,  46;  McKeen  v.  Delaware  Div.  Canal  Co., 
13  Wright  424,  440. 

What  then  are  the  relations  of  the  state  and  the  owner  of  the 
flats  or  cripple  land  lying  between  high-  and  low-water  lines,  and 
over  which  the  waters  of  the  stream  ordinarily  come  and  go? 
When  by  the  grant  of  the  state  the  owner  has  acquired  title  to  such 
lands  in  a  state  of  nature,  it  is  clearly  qualified,  being  subject  to 
public  use,  and  the  right  to  improve  the  shores  for  useful  public 
purposes;  yet  no  duty  lies  on  the  owner  to  shut  out  the  stream, 
or  by  making  banks  to  exclude  the  natural  flow  of  the  water.  On 
the  contrary,  the  owner  cannot  limit  the  public  right  of  passage  in 
ordinary  high  water,  by  structures  or  deposits  on  or  near  to  the 
low-water  line :  Wainwright  v,  McCullough,  13  P.  F.  Smith  66 ; 
and  even  occupancy  by  means  of  wharves  is  subject  to  the  public 
right  of  regulation.  That  the  state  can  bank  out  the  water  is  not 
denied,  for  this  flows  from  the  right  to  protect  the  public  right  of 
navigation.  In  this  respect  the  owner's  right  is  subordinate  or 
qualified  between  the  two  lines,  and  he  cannot  demand  compensa- 
tion, and  on  the  other  hand,  the  state  cannot  improve  at  his  ex- 
pense. The  influx  of  the  water  either  from  the  tide  or  the  natural 
rise  of  the  river  is  an  existing  fact,  and  comes  from  no  fault  on  his 
part,  while  the  state  conveyed  to  him  only  a  qualified  title  in  the 
soil.  In  her  patent  she  has  burthened  her  grant  with  no  reserva- 
tion, except  that  of  a  proportion  of  the  minerals.  By  no  contract 
relation  can  she  impose  on  him  the  burthen  of  the  public  duty  of 
banking  out  the  stream  for  public  purposes.  It  is  no  exercise  of 
the  police  power  of  the  state  on  the  ground  of  his  fault,  whereby 
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the  expense  can  be  laid  upon  him.  Nor  can  the  private  interests 
of  other  owners  of  like  lands  be  made  a  ground  of  banking  at  his 
expense.  They  bought  their  lands  in  like  condition,  subject  to  the 
natural  flux  and  reflux  of  the  waters.  If  after  a  rising  circum- 
stances make  their  lands  better  adapted  to  new  purposes  by  reason 
of  changes  in  business  and  population,  certainly  no  duty  upon  their 
neighbor  arises  out  of  these  circumstances  to  benefit  them  at  his 
expense:  Rutherford's  Case,  2.2  P.  F.  Smith  82.  The  interests  of 
the  state  may  make  it  a  public  affair,  and  cause  her  to  exercise  her 
powers  for  the  public  good,  but  this  imposes  no  duty  on  the  owner 
to  pay  the  expense.  He  has  done  nothing  to  require  him  to  shut 
out  nature,  acting  in  obedience  to  her  own  well-known  general  laws, 
subject  to  which  all  these  owners  of  marsh  lands  bought.  It  would 
be  an  abuse  of  terms  to  call  this  an  exercise  of  the  police  power  of 
the  state,  in  the  sense  of  enforcing  a  remedy  against  the  owner  for 
a  nuisance  or  a  public  injury. 

But  we  have  been  referred  to  the  case  of  Crowley  v.  Copley, 
2  La.  Ann.  390,  as  a  precedent.  It  is  not,  however,  in  point. 
The  question  of  the  power  of  the  state  to  levee  the  Mississippi 
at  the  expense  of*  the  owner  of  the  land  was  not  made  in  that 
case.  The  question  made  by  the  owner  was,  whether  the  law 
of  Louisiana  compelling  the  owners  of  lands  along  the  Missis- 
sippi to  bear  the  expense  of  levees,  to  prevent  the  overflow  of  the 
river  in  high  floods,  was  a  tax  contrary  to  the  Act  of  Congress  for- 
bidding the  imposition  of  taxes  within  five  years  after  his  purchase 
of  the  land  from  the  United  States.  The  court  held  that  the 
assessment  for  levees  was  not  a  tax  within  the  meaning  and  intent 
of  the  Act  of  Congress.  No  question  was  made  whether  the  state 
Act  of  1842  was  constitutional  on  other  grounds.  It  seems  to 
have  been  taken  for  granted  that  it  was.  besides  the  case  is  not 
parallel  to  this.  The  overflow  of  the  Mississippi  in  high  floods  is 
attended  with  great  destruction  of  property  far  inland,  as  well  as 
along  the  river  banks,  owing  to  the  low  grade  of  the  whole  country. 
The  case  is  one  of  great  public  calamity,  where  the  property  of  the 
owner  may  have  to  be  destroyed,  as  in  the  case  of  a  great  confla- 
gration, to  save  the  mischief  from  spreading  to  the  dire  injury  of 
the  public.  This  could  be  the  only  justification  for  the  private 
injury.  Yet  even  this  is  doubtful.  The  reason  why  a  private 
building  may  be  demolished  to  prevent  the  spread  of  fire  is,  that  it 
is  called  for  by  the  immediate  necessity  of  the  case.  It  must  be 
done  on  the  instant,  and  because  of  an  actual  necessity.  But  could 
the  state,  in  a  time  of  security,  when  no  fire  is  present,  pull  down 
buildings  without  compensation  at  certain  points,  where  it  might 
be  supposed  the  public  interest  w^ould  be  served  if  a  fire  should 
happen  ?  No  one  would  concede  this  monstrous  proposition.  The 
state  may  open  or  widen  streets,  and  do  many  things  for  public 
convenience  and  security,  but  in  doing  so  she  exercises  her  power 
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of  eminent  domain,  and  allows  just  compensation  either  in  benefits 
or  money,  or  both,  according  to  the  circumstances.  So  the  states 
along  the  Mississippi  may  levee  the  river  for  public  protection, 
but  it  seems  scarcely  consistent  with  just  rights  of  property  that 
they  should  do  this  by  general  law  at  the  expense  of  the  owners  of 
private  property. 

A  sudden  breach  and  instant  danger  might  change  the  rule. 
Mr.  Cooley,  in  his  Constitutional  Limitations,  states  the  case  as  a 
general  principle,  on  the  authority  of  Crowley  v,  Copley,  but  with- 
out any  reference  to  the  precise  question  decided,  or  the  ground  of 
the  exercise  of  the  power.  It  would  seem  probable  he  attributed 
it  to  the  exercise  of  the  power  of  eminent  domain,  as  he  begins  the 
next  sentence  with  these  words :  "  And  the  right  of  eminent  do- 
main is  sometimes  exercised  in  order  to  drain  considerable  tracts 
of  country.*'  But  if  it  be  this  power,  the  condition  of  its  exercise 
would  certainly  be  compensation  in  some  form,  benefits  it  might  be. 
A  better  view  of  the  relations  of  the  owners  of  land  on  the  Missis- 
sippi, it  seems  to  me,  is  that  of  Chief  Justice  Shaw,  in  the  Com- 
monwealth V.  Alger,  7  Cushing  86-7,  when  discussing  the  poWer 
of  the  state  to  prevent  an  owner  of  tide- water  land  from  removing 
a  natural  embankment,  to  the  prejudice  of  the  public.  "  Princi- 
ples,*' he  says,  "  are  tested  by  taking  extreme  cases.  Take  the 
case  of  the  river  Mississippi,  where  large  tracts  of  country,  with 
cities  and  villages,  depend  for  their  protection  upon  the  natural 
river  bank,  which  is  private  property.  Perhaps,  under  such  cir- 
cumstances, it  might  not  be  too  much  to  say,  not  only  that  the 
owner  cannot  do  any  positive  act  toward  removing  the  embankment, 
but  that  he  may  properly  be  held  responsible  for  the  permissive 
waste  of  it  by  negligence  and  inattention."  Here  is  no  intimation 
of  a  liability  to  throw  up  new  banks,  but  only  a  moderate  expres- 
sion of  opinion  of  liability  for  waste.  A  natural  marsh,  between 
high-  and  low-water  lines,  has  no  such  features  as  the  Mississippi 
lands,  and  no  such  great  public  calamity  to  guard  against.  No  one 
is  interested  but  the  owner  of  like  marsh  lands,  having  a  like  quali- 
fied title,  subject  to  a  like  natural  flow  of  the  river.  So  much  may 
safely  be  said  of  the  original  or  natural  state  of  the  property.  But 
where  the  state  has  banked  out  the  water,  and  the  owner  is  left  in 
possession  of  the  improvement  made  by  the  state,  under  her  sove- 
reign authority  and  at  her  own  expense,  it  seems  to  me  he  stands 
in  a  new  and  different  relation.  The  state  having,  by  her  own 
authority,  taken  the  land  between  high-  and  low-water  lines  out  of 
the  public  use,  has,  in  effect,  appropriated  it  to  the  use  of  the 
owner  of  the  qualified  title,  and  in  effect  conferred  upon  him  an 
absolute  title.  She  has  thus  benefited  him,  and  it  is  but  just  that 
the  duty  of  repair  should  now  devolve  upon  him.  To  this  extent 
we  may,  I  think,  conclude  that  the  Act  of  March  25th  1848, 
under  which  this  proceeding  took  place,  is  constitutional :  Pamph. 
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L.  1848,  p.  250.  Its  title  is  fairly  descriptive  of  its  true  purpose, 
though  the  act  having  been  passed  before  the  constitutional  amend- 
ment of  1864,  the  title  has  not  the  same  force  in  interpretation  it 
would  have  since.  It  is  entitled,  "  An  Act  to  provide  for  the  re- 
pairs of  the  meadow  banks  upon  the  Delaware  front,  in  the  county 
of  Philadelphia,  above  the  city  of  Philadelphia,**  &c.  The  purpose 
of  the  act  was  to  compel  repairs  of  existing  meadow-banks,  not  to 
construct  them.  The  only  question,  therefore,  remaining  is, 
whether  the  act  has  furnished  a  constitutional  mode  of  proceeding, 
to  bind  the  owner  of  the  land  to  the  payment  of  the  expense  of  the 
repairs.  The  following  are  all  its  material  provisions :  "  It  shall 
be  the  duty  of  the  commissioners  *  *  *  upon  complaint  by  any 
person  owning  property  fronting  upon  such  river,  or  liable  to  be 
damaged  by  the  overflow  of  the  same,  that  said  banks,  or  any  part 
thereof,  are  out  of  repair,  or  in  an  unsafe  or  insecure  condition,  to 
give  notice  forthwith  to  the  owner  or  owners  of  such  part  or  portion 
to  repair  the  same  within  forty-eight  hours  after  such  notice,  *  *  * 
and  in  case  such  owner  or  owners  shall  neglect  or  refuse  to 
cause  such  repairs  to  be  made  within  the  time  aforesaid  *  *  * 
it  shall  be  the  duty  of  such  commissioners  to  cause  the  said  banks 
to  be  well  and  thoroughly  repaired,  &c.,  and  they  shall  enter  the 
same  as  lien  against  the  said  premises  and  the  owners  thereof." 
The  law  then  provides  for  a  scire  facias  to  enforce  payment,  and 
declares  ''  that  upon  the  trial  of  such  action  the  said  defendant 
shall  only  be  permitted  to  aver  and  prove  in  defence  that  the  lien, 
in  whole  or  in  part,  has  been  paid  since  the  same  was  filed,  and 
that  all  matters  necessary  for  a  recovery  on  part  of  the  plaintiffs 
shall  be  considered  as  proved  by  the  production  of  the  lien  and  scire 
iacias  thereon  at  the  time  of  trial. 

'The  law,  it  will  be  seen,  provides  no  mode  of  determining  the 
necessity  for  repair,  not  even  the  judgment  of  the  commissioners, 
for  they  are  bound  on  complaint, /or^Am^A  to  give  notice,  and  the 
owner  is  bound,  within  forty- eight  hours  after  notice^  to  make  the 
repairs,  and  on  default,  the  commissioners  shall  do  the  work  at  his 
expense.  Whether  the  bank  actually  needs  repair,  or  the  injury 
complained  of,  if  any,  is  a  total  destruction  of  the  bank,  demand- 
ing reconstruction,  or  a  mere  repair,  which  the  owner  is  bound  to 
do,  is  not  to  be  ascertained  before  the  liability  is  settled  upon  him. 
He  is  to  pay  at  all  events,  and  this  case  itself  is  evidence  of  the 
necessity  of  the  provision  to  determine  the  nature  of  the  thing 
complained  of,  for  we  have  a  finding  of  $6445.66  against  the  de- 
fendant, a  sum  which  looks  more  like  the  price  of  reconstruction 
than  of  repair.  Repair  is  all  this  law  provides  for.  Perhaps  some 
allowance  might  be  made,  and  the  clause  requiring  the  commis- 
sioners ''  to  cause  the  banks  to  be  well  and  thoroughly  repaired,*' 
might  be  interpreted  as  inferentiall^  requiring  an  examination  and 
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decision  upon  the  duty  of  repairing  before  they  proceeded  to  do  it. 
But  we  are  met  by  the  proviso,  which  forbids  any  defence  but  pay- 
ment. There  can  be  no  inquiry  into  the  fact  whether  the  commis- 
sioners actually  did  determine  it  to  be  a  case  of  necessary  repair, 
whilst  they  may  have  gone  on  different  grounds.  An  act  which  sub- 
jects a  man  to  a  penalty  of  over  six  thousand  dollars  for  not  doing 
the  work  for  which  complaint  was  lodged,  should  clearly  devolve  the 
duty  of  decision  upon  some  impartial  tribunal.  The  case  of  Ken- 
nedy V.  The  Board  of  Health,  2  Barr  366.  is  not  in  point.  There 
the  27th  section  of  the  Act  of  29th  of  January  1818,  grounds  the 
right  of  the  board  to  abate  the  nuisance  in  express  words  in  the 
opinion  of  the  hoard  that  the  nuisance  tends  to  endanger  the  health 
of  the  citizens.  This  is  an  essential  pre-requisite,  and  the  citizen 
is  absolutely  entitled  to  the  judgment  of  the  board  on  this  point. 
This  feature  is  at  the  foundation  of  the  decision.  In  that  case  the 
constitutional  question  was  not  raised.  But  here  the  learned  judge 
below  was  of  opinion  that  the  Act  of  1848  does  not  furnish  due 
process  of  law,  within  the  protection  of  the  9th  section  of  the 
Declaration  of  Rights,  that  no  one  shall  be  **  deprived  of  his  life, 
liberty  or  property  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land.'*  In  this  view  we  concur.  What  is  meant  by  the  law 
of  the  land  has  been  fully  discussed  in  Craig  v,  Kline,  15  P.  F. 
Smith  413,  and  the  cited  authorities.  I  shall  not  enlarge  upon  it. 
Suffice  it  to  say,  the  law  must  furnish  some  just  form  or  mode,  in 
which  the  duty  of  the  citizen  shall  be  determined  before  he  can  be 
visited  with  a  penalty  for  non-performance  of  the  alleged  duty. 
The  proceeding  must  be  in  its  nature  judicial,  though  it  is  not 
necessary  it  should  be  before  one  of  the  ordinary  judicial  tribunals 
of  the  state. 

Judgment  affirmed. 


Cramp's  Appeal. 

1.  Administrators  sold  real  estate  by  order  of  the  Orphans'  Coart  for  the 
payment  of  debts;  they  charged  themselves  with  the  proceedR ;  an  auditor 
after  notice  by  advertisement  reported  distribution  amongst  creditors,  which 
was  confirmed  and  the  administrators  paid  accordin^rly.  A  creditor  who  had 
not  been  before  the  auditor  afterwards  made  affidavit  that  he  held  the  first 
lien,  and  had  not  known  of  the  report  till  after  it  was  filed.  The  court  re- 
committed the  report  and  allowed  the  affiant  his  claim.     Held  to  be  error. 

2.  A  bill  of  review  under  the  Act  of  October  13th  1840,  is  founded  on  an 
error  of  law  appearing  on  the  record,  or  newly-discovered  evidence. 

3.  The  petition  must  set  forth  specifically  the  error  complained  of,  and  that 
the  balance  has  not  been  paid  by  the  accountant 

4.  Administrators  are  not  in  default  in  not  searching  for  liens  against  real 
estate  of  the  decedent  sold  by  them  for  payment  of  debts. 

5.  Russell's  Appeal,  10  Casey  258 ;  leager's  Appeal,  10  Casey  173,  fol* 
lowed. 
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February  9th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans'  Court  of  Philadelphia :  Of  January 
Term  1874,  No.  331.     In  the  estate  of  Anna  B.  Cramp,  deceased. 

William  G.  Cramp  and  Charles  D.  Cramp,  administrators,  &c., 
of  the  decedent,  filed  an  account  of  their  administration,  which 
was  referred  to  W.  H.  Sutton,  Esq.,  to  audit,  &c.,  and  report  dis- 
tribution. The  auditor  sat  on  the  21st  of  December  1869,  to  hear 
the  case,  after  due  notice  published  in  a  newspaper  of  the  city  of 
Philadelphia.  There  were  present  on  that  day  and  at  four  subse- 
quent sittings  a  number  of  parties  interested  as  creditors.  On 
the  4th  day  of  February  1870,  he  made  a  report  distributing  the 
whole  fund  amongst  creditors.  No  exceptions  were  filed  to  his 
report  and  it  was  confirmed  absolutely,  February  19th  1870.  On 
the  24th  of  September  in  the  same  year,  James  Holgate  presented 
to  the  Orphans'  Court  his  affidavit,  setting  forth  that  the 
'^  accountants  sold  real  estate  against  which  deponent  had  a  first- 
recorded  lien,  in  the  sum  of  $601.19,  with  accrued  interest  and 
costs,  and  debited  themselves  with  the  proceeds  ;  that  said  account 
was  referred  to  W.  Henry  Sutton,  Esq.,  as  auditor,  who  has  filed 
a  report,  distributing  said  fund,  without  searches  and  without 
regard  to  the  lien  of  deponent ;  that  said  sale  and  account  and 
report  of  the  auditor  has  recently  become  known  to  deponent,  and 
not  until  the  same  was  filed." 

The  Orphans'  Court  thereupon  issued  a  citation  to  the  adminis- 
trators, to  show  cauoe  why  the  confirmation  of  the  auditor's  report 
should  not  be  set  aside  and  recommitted  to  the  auditor. 

To  this  citation  the  administrators  answered :  "  That  the  said 
auditor  gave  due  notice  of  his  appointment,  and  of  the  time  and 
place  at  which  he  would  meet  the  parties  interested  in  said  estate ; 
that  at  said  time  and  place,  and  at  sundry  other  meetings  before 
him,  the  creditors  of  the  estate  appeared  and  proved  their  claims ; 
that  the  auditor's  report  upon  the  account  of  these  respondents 
and  of  distribution  of  the  balance  in  their  hands  was  filed  on  the 
4th  day  of  February  1870,  and  confirmed  absolutely  on  the  \9th  day 
of  February  1870 ;  whereupon  these  respondents  proceeded  to  and 
did  distribute  all  of  said  estate  in  their  hands,  in  accordance  with 
the  auditor's  report  of  distribution,  long  before  the  above-men- 
tioned citation  was  issued ;  and  that  at  the  time  said  citation  was 
issued  these  respondents  had  none  of  said  estate  in  their  hands, 
but  the  said  estate  had  then  been  fully  administered  upon  the  faith 
that  said  report  was  fully  confirmed." 

In  delivering  the  opinion  of  the  Orphans'  Court  in  the  case, 
Peirce,  J.,  said: — "  *  *  *  The  lien  filed  was  record  notice  of 
the  petitioner's  claim,  and,  by  force  of  law,  was  equivalent  to 
actual  notice  to  them.  It  was  their  duty  to  retain  funds  to  pay  it, 
if  not  disputed,  and  at  all  events  to  retain  sufficient  funds  to  answer 
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the  demand  if  it  should  be  established.  If  from  indifference  or  a 
want  of  knowledge  of  their  duty  they  did  not  have  the  records 
searched  to  see  what  liens  were  against  the  property  they  sold,  the 
lien-creditor  is  not  to  suffer ;  the  fault  is  their  own,  and  if  there 
be  loss,  the  loss  should  be  theirs.  They  cannot  protect  themselves 
by  the  fact  that  the  distribution  was  made  under  direction  of  the 
Orphans*  Court.  It  was  their  duty  to  make  known  to  the  court, 
as  required  by  Act  of  Assembly,  this  claim  and  all  other  claims  of 
which  they  had  either  legal  or  actual  notice,  and  if  they  had  done 
so,  the  court  would  have  seen  that  the  rights  of  the  creditor  were 
protected. 

"  By  the  Act  of  29th  March  1832,  section  19,  whenever  there 
shall  not  be  sufficient  assets  to  pay  all  the  debts  of  a  decedent,  it 
shall  be  the  duty  of  the  Orphans*  Court  to  appoint  auditors  to 
adjust  the  assets  among  the  respective  creditors,  according  to  the 
order  established  by  law,  with  a  proviso  that  no  creditor,  who  shall 
neglect  or  refuse  to  exhibit  his  account  to  the  executor  or  admin- 
istrator, within  twelve  months  after  public  notice,  as  prescribed  by 
the  act,  shall  be  entitled  to  receive  any  dividend  of  the  remaining 
assets.  But  the  respondents  cannot  avail  themselves  of  this  act, 
because  they  had  what  the  law  regards  as  notice  of  the  claim,  and 
they  chose  to  permit  distribution  to  be  made  without  giving  notice 
to  the  auditor  or  court  of  the  claim,  and  protecting  it  as  was  their 
duty.  Both  of  the  foregoing  acts  clearly  point  out  that  it  is  the 
duty  of  the  executor  or  administrator  to  make  known  to  the  court 
the  claims  against  the  decedent's  estate,  it  follows,  as  a  conse- 
quence, that  the  accountants  cannot  protect  themselves  by  the  fact 
tnat  the  distribution  was  made  under  the  direction  of  the  court, 
after  a  confirmation  of  the  auditor's  report,  when  they  failed  in 
their  duty  of  having  presented  to  the  court  or  its  auditor  a  state- 
ment of  the  demand,  of  which  they  had  legal  notice.  *  *  * 
"  The  order  asked  for  in  this  case  will  be  made." 
In  his  report  upon  the  recommitment,  the  auditor  said  : — 
"  *  *  *  That,  conceiving  the  opinion  of  Judge  Peirce  to  be 
binding  upon  him,  notwithstanding  the  fact  that  petitioner  had  due 
notice,  in  accordance  with  the  rule  of  court,  of  the  appointment  ot 
the  auditor  and  of  a  meeting  to  audit,  settle,  and  adjust  the  account 
of  said  administrators  and  report  distribution  of  balance,  and  not- 
withstanding the  fact  that  the  report  of  the  auditor  had  been  con- 
firmed and  distribution  actually  made  about  one  year  before  the 
petition  in  this  case  was  filed,  he  called  before  him  the  counsel  of 
the  parties,  &c.** 

[The  auditor  then  reported  the  facts  as  to  Holgate*s  claim.] 

'*  Under  the  opinion  of  Judge  Peirce  the  auditor  thinks  he  has 

no  discretion,  and  conceives  it  to  be  his  duty,  contrary  to  his  own 

convictions,  to  redistribute  the  fund.     It  was,  indeed,  suggested 

that  as  the  accountants  had  distributed  the  money  before  the  order 
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to  recommit  had  been  made,  there  could  be  no  distribution  of  the 
proceeds  other  than  that  which  had  already  taken  place ;  but  as 
Boch  distribution  was  set  forth  in  the  answer  to  the  petition,  and 
not  deemed  by  the  court  a  bar,  I  must  proceed  in  this  case  as  if  no 
distribution  had  taken  place,  leaving  the  accountants  to  proceed 
against  the  distributees  to  refund  so  much  as  may  be  required." 

He  then  made  a  distribution,  allowing  Holgate's  claim  as  a  lien 
in  full,  and  awarding  to  the  other  creditors  about  fifty-five  per  cent, 
of  their  claims. 

The  administrators  filed  the  following  exceptions  to  the  supple- 
mental report : — 

1.  The  reference  back  to  the  auditor  of  his  original  report  was 
unwarranted  in  law. 

2.  The  supplemental  report  and  redistribution  of  the  estate  is 
unwarranted  in  law. 

3.  The  auditor  has  awarded  to  Holgate  the  amount  of  his 
claim. 

The  Orphans*  Court  dismissed  the  exceptions  and  confirmed  the 
second  report. 

The  administrators  appealed  to  the  Supreme  Court  and  assigned 
errors  as  follows  :; — 

1.  Referring  the  report  of  the  auditor  back  to  him  to  let  in  the 
claim  of  James  Holgate,  after  said  report  had  been  confirmed 
absolutely  and  distribution  had  been  made  in  accordance  with  its 
directions. 

2.  Ordering  a  redistribution  of  the  assets  of  the  estate  of  Anna 
B.  Cramp,  deceased,  after  having  previously  decreed  a  distribu- 
tion, which  had  been  made  in  pursuance  of  said  decree  before 
redistribution  was  asked  for. 

3.  Decreeing  that  the  accountants  should  pay  the  claim  of 
James  Holgate,  after  they  had  distributed  the  assets  in  their  hands, 
in  obedience  to  an  absolute  decree  of  said  court. 

W.  S.  Price^  for  appellants. — In  a  petition  for  review  in  the 
Orphans'  Court,  it  is  indispensably  necessary  that  it  be  alleged  in 
the  petition  that  the  balance  found  due  by  the  decree  sought  to  be 
reviewed  has  not  been  paid  over  by  the  accountant:  Kussell's 
Administrators*  Appeal,  10  Casey  258.  Here  the  balance  has 
been  paid  out  bon4  fide*  He  referred  also  to  Stevenson's  Appeal, 
8  Casey  318. 

D.  W.  SellerSy  for  Holgate,  appellee. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  Feb- 
ruary 2l8t  1876. 

On  the  19th  of  November  1869,  the  final  account  of  the  appel- 
lantSy  administrators  of  the  estate  of  Anna  B.  Cramp,  deceased,  was 
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referred  to  William  H.  Sutton,  Esq.,  for  settlement  and  distribu- 
tion. The  auditor  made  report,  filed  February  4th  1870,  finding 
a  balance  in  the  hands  of  the  accountants  of  $1514.41,  and  distribut- 
ing the  same  among  certain  creditors  and  others  as  therein  set  forth. 
This  report  was  confirmed  finally  and  distribution  ordered  Febru- 
ary 18th  1870,  and,  in  pursuance  to  this  decree,  the  money  in  the 
hands  of  the  administrator  was  paid  over  to  the  persons  thereto 
entitled.  On  the  16th  of  September  following,  James  Holgate 
filed  an  affidavit,  setting  forth  *'that  the  above-named  accountants 
sold  real  estate  against  which  deponent  had  a  first  recorded  lien  in 
the  sum  of  $609.19,  with  accrued  interest  and  costs,  and  debited 
themselves  with  the  proceeds ;  that  said  account  was  referred  to 
W.  H.  Sutton,  Esq.,  as  auditor,  who  has  filed  a  report  distri- 
buting said  fund  without  searches,  and  without  regard  to  the  lien 
of  said  deponent ;  that  said  sale  and  account  and  report  of  the 
auditor  has  recently  become  known  to  deponent,  and  not  until  the 
same  was  filed." 

Upon  this  paper  a  citation  was  awarded  against  the  appellants 
to  show  cause  why  the  confirmation  of  the  auditor's  report  should 
not  beset  aside  and  their  account  recommitted.  To  this  the 
administrators  made  answer,  setting  forth  the  facts  substantially  as 
as  heretofore  stated.  After  hearing,  the  court  set  aside  the  report 
and  decree  and  recommitted  the  account.  The  auditor  then,  in 
obedience  to  the  order  of  the  court,  though  protesting  that  it  was 
contrary  to  his  own  convictions,  made  his  second  report,  finding 
that  the  city  of  Philadelphia,  to  the  use  of  Joseph  Holgate,  had  a 
lien  against  the  property  sold,  and  from  which  the  fund  for  distri- 
bution arose,  for  paving,  entered  in  the  District  Court,  to  March 
Term  1867,  and  applying  the  sum  of  $601.19  to  the  extinguish- 
ment thereof.  Exceptions  to  this  report  were  duly  filed,  were  dis- 
missed and  the  report  confirmed.  From  this  action  of  the  court  the 
administrators  have  appealed,  and  thus  the  ci«e  is  now  before  us. 

Under  the  Act  of  October  13th  1840,  section  1,  Pamph.  L. 
1,  the  judges  of  the  Orphans*  Court,  at  any  time  within  five  years 
after  final  decree  confirming  the  original  or  supplemental  account 
of  any  executor,  administrator  or  guardian,  upon  petition  of  review 
being  presented  by  any  person  in  interest,  "alleging  errors  in 
such  accounts,  which  errors  shall  be  specifically  set  forth  in  said 
petition  of  review,  and  said  petition  and  errors  being  verified  by 
oath  or  affirmation,  shall  grant  a  rehearing  of  so  much  of  said 
account  as  is  alleged  to  be  error  in  said  petition  of  review,  and 
give  such  relief  as  justice  and  equity  may  require."  '"Provided, 
this  act  shall  not  extend  to  any  cause  where  the  balance  found 
due  shall  have  been  actually  paid  and  discharged  by  an  executor, 
administrator  or  guardian." 

On  this  statute  it  was  ruled  in  Teager's  Appeal,  10  Casey  173, 
that  the  bill  of  review  is  in  the  nature  of  a  new  suit  founded  on 
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some  substantial  error  of  law  appearing  on  the  record  of  the  former 
case,  or  on  newly-discovered  evidence ;  that  the  petition  must  set 
forth  specifically  the  error  complained  of;  that  a  decree  settling 
an  account  decides  every  item  of  it  and  fixes  the  balance ;  that 
the  office  of  a  bill  of  review,  in  such  case,  is  to  surcharge  and  fal- 
sify, and  in  order  to  be  entertained  at  all  it  must  specify  the 
erroneous  items  affecting  the  final  result  and  must  support  its 
averments  by  evidence.  In  the  same  book,  RusseH's  Appeal,  p. 
258,  the  same  doctrine  is  repeated,  with  the  addition,  that  it  is 
necessary  to  allege  in  the  bill,  that  the  balance  found  due  by  the 
decree  sought  to  be  reviewed,  has  not  been  paid  over  by  the 
accountant. 

Judged  by  the  statute  and  these  decisions,  the  application  of 
Holgate  is  found  utterly  wanting.  It  is  in  the  form  of  an  affidavit, 
and  concludes  without  a  prayer  for  anything.  It  complains  of  no 
mistake  in  the  account,  but  alleged  only  a  default  on  the  part  of 
the  auditor  in  not  making  search  for  liens  ;  a  default,  if  one  jt  be, 
which  surely  should  not  be  visited  upon  the  accountants ;  neither 
do^  it  set  forth  what  the  act  requires,  if  a  review  is  to  be  granted, 
that  the  balance  found  due  by  the  decree  was  not  paid  out  by  those 
charged  with  its  distribution. 

As,  then,  this  application  was  wanting  in  the  essential  features  of 
a  bill  of  review,  the  court  below  should  have  refused  to  entertain  it. 
And  now,  February  19th  1876,  the  decree  of  the  Orphans' 
Court  of  the  city  and  county  of  Philadelphia,  of  March 
3d  1874,  confirming  the  auditor's  report  of  November 
7th  1873,  is  reversed  and  set  aside,  together  with  that 
report,  and  the  report  filed  February  4th  1870  is  now 
restored  and  confirmed ;  the  application  of  the  appellee 
for  a  review  is  dismipsed,  and  it  is  ordered  that  he  pay 
all  costs  accruing  under  said  application,  and  the  costs 
of  this  appeal. 


DeHaven  versus  Kensington  National  Bank. 

1.  A  man  dressed  as  a  police  officer  told  the  cashier  in  presence  of  a  watch- 
man of  the  bank,  that  he  hud  been  directed  by  the  lieutenant  of  the  police 
to  warn  him  that  there  were  "suspicious  characters  about;"  the  cashier 
told  the  watchman  to  admit  no  one,  but  he  made  no  inquiry  of  the  lieutenant. 
After  the  bank  was  closed — there  then  being  another  watchman  there — the 
first  was  called  from  outside  by  name ;  he  opened  the  door ;  a  man  dressed 
ss  a  policeman  and  two  others  in  ordinary  dress  came  in  ;  they  overpowered 
the  watchmen,  took  securities,  &c ,  from  the  vault,  including  plaintiff's,  de- 
posited for  safe-keeping  and  kept  as  the  bank's  securities.  Held^  the  bank 
ueing  a  voluntarv  bailee  without  reward,  the  evidence  was  not  sufficient  to 
charge  them  witn  negligence. 

2.  Whether  a  national  bank  can  take  securities  on  deposit  for  safe-keep- 
ing, not  decided. 
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February  11th  1876.  Before  Agnew,  C.  J.,  Shakswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  355. 

This  was  an  action  on  the  case  by  George  DeHaven  against  the 
Kensington  National  Bank.  The  bank  had  been  originally  incor- 
porated by  the  Commonwealth  of  Pennsylvania,  and  afterwards, 
under  the  Act  of  Congress  of  June  3d  1864,  and  the  Pennsylvania 
enabling  Act  of  August  22d  1864,  became  a  national  bank.  The 
declaration  contained  three  counts : — 

1.  That  defendants  were  a  banking  corporation  and  "as  such 
had  been  used  to  receive  and  take  into  their  charge  money  and 
securities  for  the  loan  thereof  of  divers  customers  of  and  dealing 
with  the  defendants,  to  be  safely  and  securely  kept  and  delivered 
up  to  such  customers  on  request, '  that  the  plaintiff  had  been  for 
a  long  time  a  customer,  and  had  dealt  with  defendants,  and  on  the 
2d  of  February  1871,  had  delivered  to  them  eight  bonds  of  the 
United  States,  altogether  of  the  value  of  $9000,  to  be  safely  kept 
and  delivered  to  plaintiff  on  request,  and  averred  that  the  defend- 
ants did  not  keep  the  bonds  nor  deliver  them  when  requested,  but 
"so  negligently  conducted  themselves  that  by  their  default  of 
ordinary  care  the  bonds  were  wholly  lost  to  the  defendant." 

The  second  count  was  that  in  consideration  that  the  plaintiff 
would  deposit  money  and  securities  with  the  bank,  they  agreed  to 
keep  them  safely,  to  be  delivered  on  request ;  that  the  plaintiff 
delivered  the  bonds  before  mentioned  to  them;  that  they  were  lost 
to  plaintiff  by  defendants*  negligence. 

The  third  count  was  in  trover. 

The  case  was  tried  January  15th  1874,  before  Thayer,  J. 

The  plaintiff  testified : — 

"  I  kept  an  account  for  fifteen  or  twen^  years  in  defendant's 
bank ;  I  deposited  six  $1000  bonds  and  two  $500  bonds  in  the  bank ; 
they  were  in  a  tin  box,  with  a  lock  on  it ;  the  key  was  on  the  box. 
tied  on  outside,  under  orders  of  the  bank ;  Mr.  Ovington,  a  clerk 
of  the  bank,  cut  off  the  coupons  for  me;  sometimes  McConnell, 
the  cashier.  *  *  *  I  went  to  the  bank  ;  they  told  me  the  bank 
was  robbed ;  I  had  no  doubt  it  was  robbed  from  what  I  saw ;  *  *  * 
the  bank  had  never  loaned  me  anything  on  these  securities." 

Being  cross-examined,  he  said :  "  I  thought  the  bonds  were  safer 
in  the  bank  than  in  my  own  house ;  *  *  *  the  box  was  left  there 
for  safe  custody ;  it  was  my  box  ;  kept  in  a  place  six  or  eight  feet 
square,  built  of  brick ;  it  had  iron  doors ;  when  I  went  to  get  the 
coupons  cut  off,  the  man  would  go  into  this  place  and  get  the  box ; 
I  saw  my  own  box  there,  broken  open.  *  *  *  " 

The  cashier  testified:  "The  bank  was  robbed  on  the  night  of  2d 
February  1871 ;  *  *  *  a  man  came  into  the  bank,  and  the  watch- 
man sent  him  back  to  me;  he  was  dressed  in  a  policeman's  uniform, 
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*  *  *  he  said  the  lieutenant  had  sent  him  down  to  say  there  were 
suspicious  characters  about;  *  *  *  it  was  a  few  minutes  before 
5  P.  M. ;  I  locked  up  the  vault,  &c. ;  and  said  to  the  watchman, 

*  You  must  be  very  careful ;  dont't  admit  any  one  into  the  bank ;' 
then  I  went  home ;  *  *  *  I  left  the  watchman  at  the  bank ;  he 
was  the  only  person  there  at  that  time ;  another  watchman  should 
have  come  before  6  o'clock ;  1  did  not  stop  to  see  the  lieutenant 
of  police  on  my  way  home." 

Being  cross-examined,  he  said :  "  The  place  in  which  the  box 
was  kept  was  the  vault  of  the  bank  ;  *  *  *  where  the  specie  used 
to  be  kept;  I  kept  the  keys  of  the  vault ;  the  vault  was  carefully 
locked  up  on  the  night  of  the  robbery  and  carried  home ;  it  was 
opened  by  cutting  oflF  the  outer  door,  and  wrenching  off  the  inner 
door  by  great  violence;  two  watchman  were  kept  inside  the  bank  at 
night;  everything  that  night  was  the  same  as  for  years  past ;  there 
was  an  iron  chest  in  the  vault ;  there  was  in  the  vault  another  box, 
walnut  box,  containing  the  securities  of  the  bank,  notes  and 
securities  which  the  bank  held ;  that  lay  in  the  vault  in  same  way 
as  plaintiffs  box ;  it  had  not  been  opened,  although  the  key  was 
in  it;  there  was  also  about  twenty-five  tin  boxes  like  plaintiff's;  I 
had  one  of  my  own ;  all  in  this  vault ;  my  box  was  robbed  at  same 
time,  of  valuable  bonds  and  money;  the  bank  had  no  other  place 
in  which  it  could  have  deposited  the  boxes  which  was  more  secure 
than  the  vault;  *  *  *  I  told  the  watchman  to  be  careful  and  not 
to  permit  any  one  to  come  in  the  bank ;  the  watchmen  were  armed 
each  with  a  pair  of  pistols  and  a  revolver  besides ;  and  Murphy 
had  also  a  cutlass,  and  a  rifle,  and  a  large  horse  pistol ;  they  had 
ammunition;  *  *  *  Murphy  had  been  there  over  six  years; 
Holmes  over  two  years;  *  *  *  inquiry  was  made  by  the  board, 
which  satisfied  them  that  they  were  proper  persons ;  we  never  had 
any  reason  to  suppose  to  the  contrary.  *  *  *  '' 

John  Holmes,  testified:  "I  was  watchman  of  the  bank  on  2d 
February  1871 ;  I  was  at  bank  at  4J  P.  M.,  when  a  rap  came  at 
the  door;  I  asked,  'Who  was  there?'  the  reply  was,  "Is  that  you 
Mr.  Holmes?'  I  replied,  *Yes;*  he  said,  'Open  the  door,  I  have 
something  important  to  tell  you;'  as  some  of  the  bank  officers 
were  there,  I  opened  the  door  and  peeped  out,  and  saw  a  man 
dressed  in  police  uniform;  he  said,  'Mr.  Holmes,  I  came  dowji 
from  the  station-house,  and  was  sent  by  Lieutenant  Sharp  to  tell 
you  that  he  thinks  the  bank  may  be  attacked  to-night."  There  was 
another  man  with  him  ;  he  was  in  citizen's  clothes ;  the  policeman 
said,  'Are  you  alone?'  I  said,  'The  cashier  is  in  the  back  room; 
I  then  let  him  in,  and  he  went  back  to  the  cashier ;  he  remained 
there  a  very  short  time  and  then  went  out ;  *  *  *  the  cashier  said, 
'If  any  one  tries  to  break  in,  shoot  them  down  ;"  Murphy  came 
about  6  o'clock;  *  *  *  Murphy  went  up  stairs;  *  *  *  I  sat 
down  by  the  vault  door,  when  a  rap  came  at  the  door ;  Murphy 

31  P.  F.  Smith— 7 
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ran  to  the  door  and  hallooed,  *  Who's  there?*  the  man  outside  said, 
*Is  that  you  Mr." Holmes;*  Murphy  said,  'No ;  but  he's  here,**  and 
then  he  opened  the  door;  then  a  man  in  police  uniform  came  in 
with  two  others  in  citizen*s  clothes ;  Murphy  then  shut  the  door  ; 
they  sat  down  and  asked  us  questions ;  how  the  bank  was  secured, 
&c. ;  and  about  fire-arms,  &c. ;  we  told  them  we  were  very  well 
prepared ;  we  always  kept  two  pistols  loaded  on  the  table ;  one  of 
the  men  said  to  Murphy,  '  We  saw  two  men  up  by  the  corner  as  we 
came  along ;  we  think  they  are  two  of  the  men  who  are  going  to  do 
this  job;  will  you  go  out  and  look  at  them?*  Murphy  went  out 
with  the  man,  and  Ishut  the  door;  the  policeman  then  asked  for 
water ;  *  *  *  I  started  to  get  it ;  they  both  followed  me  to  the 
back  door,  and  while  I  was  drawing  the  glass  of  water,  they 
clasped  my  arms ;  they  then  drew  a  rope  over  my  head ;  *  *  * 
secured  me  with  hand-cuffs,  and  tied  my  limbs,  and  let  me  lie  on 
the  floor ;  *  *  *  one  of  them  stood  over  me  and  held  a  pistol  to 
my  head ;  *  *  *  in  about  twenty  minutes  Murphy  came  in,  and 
the  policeman  gave  him  a  clinch ;  I  heard  the  tussel  at  the  door ; 
they  secured  Murphy  and  carried  him  back  to  the  cashier *8  room; 
they  then  carried  me  there  too ;  Murphy  had  the  key  with  him 
and  opened  the  door  himself;  each  of  us  had  a  key;  I  then  heard 
them  operating  on  the  vault ;  a  man  stood  over  me  with  a  pistol ; 
there  was  some  hard  pounding  before  they  got  into  the  vault; 
*  *  *  our  instructions  were  to  let  nobody  in,  but  were  ordered  to 
communicate  from  the  up  stairs  with  any  one  who  came.  *  *  *  " 

The  other  watchman  testified  substantially  in  the  same  manner. 

Plaintiff  having  closed,  the  court  directed  a  nonsuit ;  this  was 
assigned  for  error  on  the  removal  of  the  record  to  the  Supreme 
Court,  by  writ  of  error. 

D.  W.  Sellers^  for  plaintiff  in  error. — The  watchman  in  disre- 
gard of  the  instruction  of  his  principal,  and  being  misled  by  the 
conduct  of  the  cashier,  did  admit  three  persons  who  stole  plaintifi^s 
securities.  If  the  cashier  had  called  upon  the  lieutenant  of  police, 
the  robbery  would  have  been  discovered ;  and  if  the  servant  had 
obeyed  instructions,  the  actual  robbery  would  not  have  occurred. 
The  bank  would  not  be  liable  for  the  felony  of  its  servants ;  but 
they  are  liable  for  their  gross  negligence.  Whether  the  evidence 
submitted  proved  that,  was  wholly  for  the  jury :  Bank  v.  Smith,  12 
P.  F.  Smith  54;  Scott  v.  Bank,  22  Id.  471. 

A.  D.  Campbell  and  B.  0.  McMurtrie,  for  defendants  in  error. — 
There  is  a  distinction  between  the  liability  of  a  bailee  for  hire  and 
that  of  a  mere  depositary  or  gratuitous  bailee :  Bank  v.  Smith,  12 
P.  F.  Smith  64 ;  Scott  v.  Bank,  22  Id.  471 ;  Lance  v.  Greiner, 
3  Id.  204.  A  gratuitous  bailee  is  liable  only  for  gross  negligence ; 
the  failure  to  use  that  degree  of  care  which  would  be  exercised  by 
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any  man  of  ordinary  common  sense  and  prudence :  Coggs  v.  Ber- 
nard, Ld.  Raym.  909 ;  1  Sm.  Lead.  Cas.,  part  J,  369  (*283),  and 
notes ;  Finucane  v.  Small,  1  Espinasse  315 ;  Doorman  v.  Jenkins, 
2  Ad.  &  El.  256 ;  Tracy  v.  Wood,  3  Mason  132 ;  Knowles  v.  Rail- 
road Co.,  38  Maine  65 ;  Foster  v.  Essex  Bank,  17  Mass.  479 ; 
Schmidt  v.  Blood,  9  Wend.  268 ;  Beardslee  v,  Richardson,  11  Id. 
25 ;  Edson  v.  Weston,  7  Cowen  278 ;  Monteith  v.  Bissell's  Admr., 
Wright's  Ohio  R.  411 ;  Sodowsky  v.  McFarland,  3  Dana  (Ky.) 
204 ;  Wiser  v.  Chesley,  63  Mo.  547 ;  Stanton  v.  Bell,  2  Hawks 
145 ;  Tompkins  v.  Saltmarsh,  14  S.  &  R.  275  ;  Lloyd  v.  The  West 
Branch  Bank,  3  Harris  172.  The  burden  of  proof  is  upon  the 
plaintiff  to  show  a  loss  resulting  from  such  degree  of  negligence  as 
would  render  the  depositary  liable,  and  mere  proof  of  loss  is  not 
evidence  of  such  negligence:  Giblin  v,  McMullen,  Law  Rep.  2 
Privy  Council  317 ;  Smith  v.  Bank,  99  Mass.  611 ;  Pitlock  v. 
Wells,  Fargo  &  Co.,  109  Id.  452 ;  Knowles  v.  Railroad  Co.,  38 
Maine  60.  The  scintilla  doctrine  has  long  since  been  exploded : 
Ryder  v.  Womb  well.  Law  Rep.  4  Exch.  31 ;  Jewell  v.  Parr,  13  C.  B. 
916 ;  Toomey  r.  London  &  Brighton  Railway  Co.,  8  C.  B.  N.  S. 
150 ;  Wheelton  v.  Hardisty,  8  E.  &  B.  262  ;  Improvement  Com- 
pany V.  Munson,  14  Wall.  442;  Welfare  v.  Brighton  Railway  Co., 
Law  Rep.  4  Q.  B.  692 ;  Searle  v.  Laverick,  Law  Rep.  9  Q.  B. 
122.  The  court  should  give  imperative  instructions  to  the  jury 
where  the  facts  are  undisputed :  Malson  v.  Fry,  1  Watts  433 ; 
Koons  V.  Steele,  7  Harris  210  ;  Kerr  v.  Wright,  1  Wright  196 ; 
Railroad  Co.  v.  Evans,  3  P.  F.  Smith  260.  The  question  of 
negligence  is  one  of  mingled  law  and  fact,  to  be  decided  as  a 
question  of  law  by  the  court  when  the  facts  are  undisputed 
or  conclusively  proved :  Gagg  v.  Vetter,  41  Ind.  228 ;  Green  v, 
Hollingsworth,  5  Dana  (Ky.)  173  ;  Railway  Co.  v.  Butts,  7  Kans. 
308;  Trow  v.  Railroad  Co.,  24  Verm.  (1  Deane)  487;  Railroad 
Co.  V.  Heileman,  13  Wright  60 ;  Railroad  Co.  v.  Beale,  23  P.  F. 
Smith  504 ;  Railroad  Co.  v.  McClurg,  6  Id.  294 ;  Railroad  Co.  v. 
Andrews,  14  Am.  L.  Reg.  N.  S.  566  ;  Shipley's  Case,  31  Md.  270  ; 
Leaming  v.  Wise,  23  P.  F.  Smith  176 ;  Nunez  v.  Dautel,  19  Wall. 
560 ;  Express  Co.  v.  Wile,  14  P.  F.  Smith  201 ;  Phila.  &  Reading 
Railroad  Co.  v.  Yerger,  23  Id.  121 ;  Adams  Express  Co.  v.  Sharp- 
less,  27  Id.  516.  Gross  negligence  cannot  be  predicated  of  a 
designed  act  except  where  so  much  skill  is  contracted  for  as  ought 
to  prevent  the  mistake:  Shiells  v.  Blnckbume,  1  H.  Blackst. 
158  ;  Moore  v.  Mourgue,  Cowp.  480  ;  Kohl  v.  Love,  8  Vroom  6. 
It  is  at  least  a  question  how  far  a  national  bank  is  liable  for  the 
loss  of  valuable^  deposited  with  it  for  safe-keeping :  Wiley  v.  Bank, 
14  Am.  L.  Reg.  N.  S.  342 ;  Weckler  v.  Bank,  Id.  609 ;  Fowler  v. 
Scully,  22  P.  F.  Smith  456;  Bank  v.  Bank,  7  Leg.  Gaz.  134; 
Railway  Co.  v.  Turner,  Law  Rep.  8  Ch.  App.  149 ;  In  re  Bank, 
Law  Rep.  5  Id.  444. 
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Judgment  was  entered  in  the  Supreme  Court,  February  21st 
1876, 

Per  Curiam. — We  discover  no  sufficient  evidence  in  this  case 
to  charge  a  merely  voluntary  bailee,  without  reward,  for  a  loss  by 
robbery.  Waiving  the  question  of  the  want  of  power  in  a  na- 
tional bank  to  take  bonds,  &c.,  on  a  deposit  for  safe-keeping,  the 
officers  here  took  as  much  care  of  them  as  they  did  of  the  property 
of  the  bank.  The  robbery  was  effected  by  a  most  ingenious  and 
unexpected  device,  calculated  to  succeed  with  the  most  careful  of 
persons,  and  made  successful  by  its  very  openness  and  apparent 
freedom  from  design.  The  cashier  had  no  reason  to  suspect  an 
attack  on  his  bank,  the  message  of  the  pseudo  police  officer  being 
merely  that  there  were  suspicious  persons  about ;  that  is,  in  the 
city.  Hence  his  omission  to  call  at  the  police  precinct  was  no 
evidence  of  such  carelessness  as  would  charge  the  bank.  He  took 
all  proper  precautions.     The  nonsuit  was  properly  granted. 

Judgment  affirmed. 


Sheetz  et  cd.  versus  Hanbest's  Executors* 

1.  On  the  distribution  of  proceeds  of  a  sheriff's  sale  a  judgment  can  be 
attacked  by  other  creditors  collaterally  only  on  the  ground  of  collusion. 

2.  Creditors  may  show  any  matter  arising  subsequently  to  the  judgment 
which  the  defendant  could  show  in  a  scire  facias  or  action  of  debt 

3.  Real  estate  of  a  defendant  in  a  judgment  was  sold  at  sheriff  *s  sale ;  a 
feigned  issue  was  framed  in  the  distribution  of  the  proceeds,  creditors  being 
plaintiffs  and  the  judgment  plaintiff  defendant;  he  died  before  trial  and  his 
executors  were  substituted  as  defendants.  Held  that  the  defendant  in  the 
judgment  was  a  competent  witness  for  plaintiffs  in  the  issue. 

4.  The  Act  of  April  15th  1869  is  an  enlarging  statute;  it  rendered  no 
person  incompetent  as  a  witness  who  was  competent  before  its  passage. 

5.  The  defendant  in  the  execution  having  no  interest  in  the  question  in 
the  issue,  the  death  of  the  plaintiff  had  no  effect  upon  it. 

6.  Clark  v,  Douglass.  12  P.  F.  Smith  408 ;  Ferree  v.  Thompson,  2  P.  F. 
Smith  353 ;  Thompson's  Appeal,  7  P.  F.  Smith  175,  followed. 

February  14th  1876.  Before  Aqnew,  C.  J.,  Sharswood, 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  Of  July  Term, 
1874,  No.  8. 

This  was  a  feigned  issue,  framed  December  6th  1867,  in  which 
Peter  Sheetz  and  others,  creditors  of  John  D.  Lentz,  were  the 
plaintiffs,  and  Thomas  P.  Hanbest  the  defendant;  on  the  19th  of 
August  1873,  the  death  of  the  defendant  was  suggested  and  Isaac 
Norris  and  Philip  Hanbest,  his  executors,  were  substituted. 

The  case  was  tried  December  30th  1873,  before  Briggs,  J.,  when 
the  following  circumstances  appeared : — 

On  the  29th  day  of  July  1861,  judgment  was  entered  in  the 


Digitized  by  VjOOQIC 


1876.]  '  OF  PENNSYLVANIA.  101 

[Sheetz  v.  Hanbest^s  Executors.] 

District  Court  in  favor  of  Hanbest  against  John  D.  Lentz ;  the 
judgment  was  afterwards  revived  by  scire  facias.  The  defendant's 
real  estate  was  subsequently  sold  by  the  sheriff  under  a  prior  lien, 
the  proceeds  brought  into  court  and  an  auditor  appointed  to  report 
distribution.  Some  of  the  creditors  appeared  before  the  auditor 
and  contested  the  validity  of  Hanbest's  judgment:  he  demanded 
an  issue  which  was  awarded  by  the  court :  the  questions  of  fact  in 
the  issue  were, 

1.  The  judgment  under  which  the  plaintifiF  claimed  was  obtained 
by  fraud. 

2.  No  such  sum  was  due  at  the  time  of  the  entry  of  the  judg- 
ment in  favor  of  the  plaintiff,  as  stated  in  the  note. 

8.  The  note  on  which  the  said  judgment  is  entered  was  signed 
by  John  D.  Lentz  in  blank,  when  no  sum  or  amount  was  stated 
in  said  judgment  note. 

On  the  trial  the  plaintiffs  called  John  D.  Lentz  as  a  witness.  He 
was  objected  to  by  the  defendants  as  incompetent,  Hanbest  being 
dead.  The  court  rejected  the  offer  and  filed  a  bill  of  exceptions ; 
plaintiff  offered  no  other  evidence,  and  a  nonsuit  was  directed. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error,  the 
rejection  of  Lentz  as  a  witness  and  directing  a  nonsuit. 

A.  Thompson  and  W.  S,  Pricey  for  plaintiff  in  error. — The 
defendant  in  an  execution  was  always  a  competent  witness  in  aeon- 
test  between  judgment  creditors  over  a  distribution  of  the  proceeds 
of  a  sheriff's  sale  of  his  property:  Smith  v.  Wagenseller,  9  Harris 
591;  Galway's  Appeal,  10  Casey  242.  When  there  is  an  issue 
between  a  prior  and  subsequent  judgment-creditor  of  the  same 
debtor  to  try  whether  the  bond  upon  which  the  prior  judgment  was 
entered  was  executed  by  the  debtor  under  a  false  representation 
as  to  the  amount  of  the  bond,  the  debtor  is  a  competent  witness 
for  the  creditors  contesting  the  bond :  Ferree  v.  Thompson,  2  P. 
F.  Smith  353. 

The  Act  of  April  15th  1869,  Pamph.  L.  30,  1  Br.  Purd.  624, 
pi.  1,  is  an  enabling  statute,  and  does  not  apply  to  a  witness  com- 
petent before  its  passage :  McFerren  v.  Mont  Alto  Iron  Co.,  26 
P.  F.  Smith  181. 

F.  C.  Brewster  (with  whom  was  A.  V.  Parsons),  for  defendants 
in  error. — The  witness  was  not  competent  because  Hanbest  was 
dead:  Graves  v.  GriflSn,  7  Harris  176;  Card  v.  Card,  39  N.  Y. 
317  ;  Breneman's  Estate,  15  P.  F.  Smith  298  ;  Karns  v.  Tanner, 
16  Id.  297 ;  Allum  v.  Carroll,  17  Id.  68  ;  Filbert  v.  Finkbeiner, 
18  Id.  243  ;  Gyger's  Appeal,  24  Id.  42;  McFerren  v.  Iron  Co., 
26  Id.  187  ;  Hanna  v.  Wray,  27  Id.  27  ;  Taylor  v.  Kelley,  30  Id. 
98.  The  creditors  cannot  avail  themselves  of  any  allegation  of  a 
fraud  practised  upon  Lentz.     Nothing  but  fraud  against  creditors 
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would  avail:  Dougherty's  Estate,  9  W.  &  S.  189;  Lewis ».  Rogers, 
4  Harris  18 ;  Thompson's  Appeal,  7  P.  F.  Smith  175. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
March  2d  1876. 

If  there  is  any  point  which  may  be  regarded  as  settled  in  this 
state,  it  is  that,  upon  the  distribution  of  the  proceeds  of  a  sheriflTs 
sale  a  subsisting  judgment  can  only  be  attacked  by  other  creditors 
collaterally  on  the  ground  of  collusion :  Dougherty's  Estate,  9  W. 
&  S.  189  ;  Lewis  v.  Rogers,  4  Harris  18 ;  Thompson's  Appeal,  7 
P.  F.  Smith  175 ;  Clark  v.  Douglass,  12  P.  F.  Smith  408. 

They  may  show  indeed  any  matter  of  defence  arising  subsequent 
to  the  judgment,  which  the  defendant  himself  could  do  in  an  action 
of  debt  or  scire  facias  upon  it.  The  jury  below  were  empannelled 
to  try  three  issues,  which  had  been  ordered  by  the  court.  Neither 
the  learned  judge  before  whom  the  issues  were  tried,  nor  this  court 
upon  a  writ  of  error  to  the  judgment,  have  any  right  to  modify 
them,  or  consider  what  they  ought  to  have  been.  They  may 
indeed  construe  them,  as  was  done  in  Clark  v.  Douglass,  supra. 
The  first  of  these  issues  might  perhaps  be  construed  so  as  to  present 
the  question,  whether  the  judgment  under  which  the  plaintiff 
claimed,  was  obtained  by  fraud  on  creditors,  but  the  other  two 
issues  were  distinct,  that  the  sum  for  which  the  judgment  was 
entered  was  not  due,  and  that  the  note  was  signed  by  Lentz  in 
blank.  What  bearing  the  decision  of  thejse  issues  would  have  upon 
the  distribution  was  not  for  the  judge  below  nor  for  us. 

Whatever  these  issues  were,  we  think  it  very  clear  that  Lentz 
was  a  competent  witness.  It  was  so  held  in  Ferree  v.  Thompson, 
2  P.  F.  Smith  853,  when  the  issue  was  expressly  as  to  a  fraud 
upon  the  debtor,  and  not  upon  creditors,  and  which  in  the  subse- 
quent case  of  Thompson's  Appeal  was  held  by  this  court  to  be 
entirely  without  any  effect  upon  the  distribution.  Whether,  where 
an  insolvent  man  gives  his  creditor  a  blank  note  or  judgment,  which 
the  creditor  afterwards  fills  up  with  a  much  larger  amount  than 
that  which  is  justly  due,  such  an  act  is  not  evidence  of  collusion  to 
defraud  creditors,  is  a  question  which  is  not  before  us  upon  this 
record  and  we  express  no  opinion. 

The  learned  judge  below  considered  that  the  witness.  Lentz  was 
rendered  imcompetent,  under  the  provisions  of  the  Act  of  April 
5th  1869,  Pamph.  L.  80,  entitled  "  An  act  allowing  parties  in  inter- 
est to  be  witnesses."  We  think  that  this  was  an  error.  That  act  was 
intended  as  an  enlarging  statute.  No  person  competent  before  the 
passage  of  the  act  was  rendered  thereafter  incompetent,  either  by  the 
words  or  the  spirit  of  the  law.  Regarding  the  issue  below  as  an  action 
by  executors,  the  statute  declares  that  it  shall  not  apply  in  such  an 
action,  in  other  words,  that  the  question  of  competency  or  incompe- 
tency of  witnesses  shall  remain  as  if  the  statute  had  not  been  enacted. 
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This  was  an  issue  between  creditors,  to  which  Lentz  was  no 
party,  and  whatever  interest  he  might  have  in  the  question,  he 
could  neither  gain  or  lose  by  the  verdict,  nor  would  it  be  given  in 
evidence  in  any  subsequent  proceedings,  for  or  against  him.  The 
death  of  Hanbest  could  have  no  effect  upon  the  question. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Delaware  River  Steamboat  Co.  versus  Burlington 
and  Bristol  Steam  Ferry  Co. 

1.  The  plaintiffs,  a  ferry  company  from  Bristol  to  Burlington,  across  the 
Delaware  river,  had  '*  slips"  into  whiph  they  ran  their  boats  on  the  side  of 
wharves  in  those  towns  belonging  to  the  defendants,  a  steamboat  company, 
running  on  the  river  from  Philadelphia  to  the  same  towns.  The  defendants' 
boats  when  moored  at  Iheir  wharves  prevented  the  plaintiff's  boats  from 
going  in  and  out.  Held  that  the  defendants  had  the  same  right  of  naviga- 
tion m  front  of  the  slips  as  in  any  part  of  the  river,  and  to  moor  their  boats 
in  front  of  their  wharf,  but  had  no  right  wilfully  to  obstruct  the  plaintiffs  in 
the  use  of  their  slips. 

2.  The  declaration  was  that  the  plaintiffs  owned  the  slips,  &Cm  and  the 
defendants  wilfully  and  wrongfully  obstructed  their  ways,  the  ferry  and  the 
slips,  &G. ;  the  plea  was  *'  Not  guilty."  This  pleading  raised  the  questions 
of  the  plaintiffs'  right  to  the  slip,  and  its  free  use  as  a  place  of  landing,  and 
the  wilful  and  unlawful  obstruction  by  defendants. 

3.  The  questions  did  not  concern  the  right  of  navigation  to  the  public  in 
general,  and  to  the  parties  in  particular,  but  an  unlawful  privation  of  the 
£ind  used,  where  private  rights  of  property  existed. 

February  14th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certificate  from  Nisi  Prius :  Of  January  Term  1874,  No.  60. 

This  was  an  action  on  the  case,  brought  September  30th  1873, 
by  the  Burlington  and  Bristol  Steam  Ferry  Company  against  the 
Delaware  River  Steamboat  Company. 

The  declaration  contained  two  counts.  The  issue  tried  was  on 
the  second  count.  It  set  out  that  the  plaintiffs  were  owners,  under 
charters  from  the  states  of  Pennsylvania  and  New  Jersey,  of  a 
ferry  from  a  wharf  and  slip  in  the  city  of  Burlington,  New  Jersey, 
and  adjoining  a  wharf  belonging  to  that  city,  to  a  wharf  or  slip 
in  the  borough  of  Bristol,  in  Pennsylvania ;  and  for  the  purposes 
of  the  ferry  theu plaintiffs  leased  real  estate  at  the  slips  in  JBurling- 
ton  and  Bristol,  on  which  they  erected  wharves,  piers,  slips  and 
the  necessary  appendages,  and  procured  steamboats  for  the  use  of 
the  ferry,  and  therefore  had  the  right  to  free  ingress  and  egress 
for  their  steamboats,  agents,  &c.,  into  and  from  their  wharves 
and  slips,  across  the  Delaware  river  from  Bristol  to  Burlington 
and  back ;  and  averred  that  the  defendants  **  wilfully  and  unlaw- 
fully intending   to  injure"   the   plaintiffs,  &c.,  stopped   up  and 


Digitized  by  VjOOQIC 


104  SUPREME  COURT  [PhUadelphia 

[Steamboat  Co.  v.  Steam  Ferry  Co.] 

obstructed  the  ferry,  wharves,  slips,  &c.,  so  that  the  plaintiffs  could 
not  enjoy  them,  &c. 

The  defendants  pleaded  "Not  guilty." 

The  case  was  tried  March  20th  1874,  before  Mr.  Justice  Wil- 
liams. 

The  evidence  of  the  plaintiffs  was,  that  they  were  the  owners  of 
the  ferry  steamboat  "  EUwood  Doran/'  running  between  Bristol 
and  Burlington.  The  defendants  owned  the  steamboat  "John 
Warner,"  which  ran  from  Philadelphia  to  Bristol,  and  across  to 
Burlington  and  back  again  to  Philadelphia.  The  defendants  lease 
the  wharves  at  which  they  land  in  Bristol  and  Burlington  from  the 
same  persons  from  whom  the  plaintiffs  lease  their  slips,  which 
are  alongside  of  the  wharves.  The  defendant's  pier  at  Bristol 
is  from  40  to  60  feet,  and  at  Burlington  from  60  to  90  feet.  The 
"  Warner*'  is  226  feet  long.  When  the  "  Warner"  is  lying  at 
either  wharf  she  extends  beyond  the  slip,  so  that  whilst  she  is 
there  the  plaintiffs'  steamboat  cannot  get  into  the  slip,  nor,  if  in, 
get  out.  This  prevents  the  "  Doran"  from  making  her  regular 
trips,  and  her  passengers  miss  the  railroad  trains  with  which  they 
design  to  connect.  The  plaintiffs'  boat  makes  the  round  trip  about 
every  forty  or  sixty  minutes.  They  could  get  out  and  in  by  being 
"  careful  and  cautious ;"  the  detentions  would  be  for  several  min- 
utes. Passengers  who  had  missed  making  connections  said  they 
would  go  by  the  "Warner,"  because  the  "  Doran"  could  not  get 
out.  The  captain  of  the  "Warner"  had  been  spoken  to  on  the 
subject  and  requested  to  remove  from  the  way  of  the  "Doran," 
This  detention  occurred  frequently.  Plaintiffs  suffered  damage  to 
the  extent  of  $200  or  $800  a  year. 

The  defendants  gave  evidence  that  they  had  been  running  to 
and  from  those  piers  from  the  year  1862,  except  five  years.  About 
fifteen  years  ago  they  began  to  give  plaintiffs  the  fares  they  received 
for  carrying  passengers  across  the  river.  They  do  not  stay  at  the 
wharves  longer  than  is  necessary.  They  would  have  to  give  up 
the  landing  to  avoid  the  detention  of  the  plaintiffs*  boat.  If  plain- 
tiffs would  run  differently  as  to  time,  there  would  be  no  interference. 

The  defendants  request  the  court  to  charge : — 

1.  That  defendants  are  not  liable  for  any  injury  arising  to 
plaintiffs  by  reason  of  mooring  to  their  own  piers,  unless  there  was 
a  malicious  exercise  of  the  defendants*  right. 

2.  If  the  plaintiffs  could  arrange  their  time  so  that  the  coming 
and  going  of  the  "  Warner"  would  not  conflict  with  the  exercise 
of  their  right  to  come  and  go  to  their  slips,  it  is  an  injury  caused 
by  their  own  neglect  of  duty  for  which  defendants  are  not  liable. 

3.  If  the  running  of  plaintiffs*  boat  was  at  such  irregular  intervals 
that  defendants  could  make  no  provision  to  guard  against  their 
detention,  then  defendants  are  not  liable. 

The  court  declined  to  charge  as  requested,  and  instructed  the 
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jury  that  the  defendants  had  the  same  right  to  navigate  the  river 
Delaware  in  front  of  the  plaintiffs'  slips  that  they  had  to  navigate 
any  other  part  of  the  river ;  but  they  had  no  right  to  moor  their 
steamboat  immediately  in  front  of  the  plaintiffs*  slips  so  as  to  ob- 
struct the  plaintiffs'  use  thereof,  and  prevent  them  from  running  their 
ferry  boat  into  and  out  of  the  slips  for  the  purpose  of  receiving 
and  landing  passengers';  that  the  defendants  had  the  undoubted 
right  to  tie  up  and  moor  their  steamboat  in  front  of  their  own 
piers,  but  they  had  no  right  to  overlap  the  plaintiffs*  slips  with 
their  steamboat  and  thereby  prevent  them  from  running  their  ferry 
boat  into  and  out  of  the  same ;  and  if  they  did,  such  obstruction 
was  unlawful,  and  plaintiffs  might  recover  therefor. 

The  verdict  was  for  the  plaintiffs  for  $371. 

The  defendants  took  a  writ  of  error. 

They  assigned  for  error  the  refusal  of  their  points  and  the  charge 
of  the  court. 

i>.  W.  Sellers  (with  whom  was  J7.  C,  Thompson),  for  plaintiffs 
in  error. — The  right  of  navigation  includes  the  right  to  moor. 
Delay  to  another  exercising  a  like  right  if  unavoidable  is  damnum 
absque  injuria :  Commonwealth  v.  Passmore,  1  S.  &  R.  217  ;  Baker 
V.  Lewis,  9  Casey  301.  There  was  no  liability  on  the  defendants 
unless  there  had  been  malice. 

G.  R.  Snowden  and  J,  R.  Snowden  (with  whom  was  A,  H. 
Jones),  for  defendants  in  error. — The  owner  of  a  wharf  or  slip  must 
use  it  in  such  a  manner  as  not  to  interfere  with  the  use  of  the 
lands  or  wharves  of  contiguous  proprietors :  Bainbridge  v,  Sher- 
lock, 7  Amer.  Law  Reg.,  N.  S.  720  ;  Irwin  v.  Dixon,  9  How.  33 ; 
Price  V.  Ruddiman,  10  Mich.  125. 

Judgment  was  entered  in  the  Supreme  Court,  March  4th  1876, 
Per  Curiam. — The  declaration  of  the  plaintiffs  charged  that 
the  defendants  wrongfully,  wilfully  and  injuriously,  stopped  up 
and  obstructed  the  ways,  passages,  wharves,  and  slips  of  the  plain- 
tiffs. This  was  the  second  count,  and  in  it  the  means  of  obstruction 
was  not  stated.  The  plea  was  not  guilty,  and  the  issue  of  course 
was,  whether  the  defendant  did  wilfully  and  wrongfully  stop  up 
and  obstruct  the  passage  way  into  the  plaintiff's  slips,  the  plaintiffs 
having  averred  the  tenancy  of  the  slip,  and  a  right  of  ferriage 
across  the  river  from  and  to  their  slip.  It  was  only  in  the  evidence 
that  the  means  of  obstruction  appeared  to  be  by  the  defendants 
permitting  the  steamboat  "John  A.  Warner"  to  lie  across  the 
entrance  of  the  plaintiffs*  slip,  whereby  free  egress  and  regress  out 
of  and  into  the  slip  were  prevented.  It  is  evident,  therefore,  that 
the  primary  questions  in  this  issue  were  the  plaintiffs*  right  to  the 
slip  as  a  place  of  land  mooring,  and  to  its  free  use  as  a  place  of 
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landing,  and  the  wilful  and  unlawful  obstruction  of  this  right. 
The  question  did  not  concern  the  general  right  of  navigation  aa 
common  to  the  public,  and  to  these  two  parties  in  particular,  but 
concerned  an  alleged  unlawful  privation  of  the  land  use,  where 
private  rights  of  property  existed.  Hence  it  is  plain  that  the  judge 
at  Nisi  Prius  was  by  this  issue  called  upon  to  instruct  the  jury  only 
upon  the  primary  questions  raised  by  the  issue,  unless  the  defend- 
ants asked  instructions  upon  any  qualification  which  they  deemed 
to  arise  out  of  the  evidence  before  the  court.  In  this  view  of  the  case 
.the  judge  gave  pertinent  and  proper  instructions.  He  said,  the  de- 
fendants had  the  same  right  to  navigate  the  river  in  front  of  the 
plaintiffs*  slip  as  they  had  to  navigate  any  other,  part  of  the  river, 
and  an  undoubted  right  to  tie  up  and  moor  their  steamboat  in 
front  of  their  own  piers.  On  the  other  hand,  he  said,  the  defend- 
ants had  no  right  to  moor  their  steamboat  immediately  in  front  of 
the  plaintiffs*  slip,  so  as  to  obstruct  the  plaintiffs*  use  thereof,  and 
prevent  them  from  running  their  ferry  boat  in  and  out  thereof,  and 
had  no  right  to  overlap  the  plaintiffs*  slip,  and  thereby  to  prevent 
them  from  running  their  ferry  boat  in  and  out  of  the  same,  and  if 
they  did,  such  obstruction  was  unlawful.  Now,  clearly  there  was 
no  error  in  this  instruction.  It  stated  the  right  of  each  party, 
and  it  was  then  a  question  of  fact  whether  the  defendants  did  thus 
wrongfully  and  wilfully  obstruct  the  slip  and  the  plaintiffs'  use  of 
it.  Now  if  the  defendants  thought  their  obstruction  was  only 
partial,  and  so  far  only  as  their  own  right  to  the  use  of  their  own 
wharf  would  justify  a  mere  temporary  obstruction,  and  therefore 
would  be  a  reasonable  and  not  a  wrongful  and  injurious  interference 
with  the  plaintiffs*  shore  rights,  it  was  .their  duty,  if  the  evidence 
admitted  of  this  view,  to  ask  the  proper  instruction  upon  their 
right  thus  far  to  interfere  with  the  plaintiffs*  right  of  landing  and 
mooring  in  their  slip.  The  question  was  one  of  fact,  dependent 
upon  the  evidence,  and  therefore  to  be  decided  by  the  jijry.  Now 
the  defendants  claimed  no  direction  to  the  jury  upon  the  question 
of  their  reasonable  exercise  of  their  own  right,  but  demanded  an 
instruction  that  the  defendants*  interference  with  the  plaintiffs* 
right  was  justifiable,  unless  they  maliciov^ly  exercised  their  right 
to  the  prejudice  of  the  plaintiffs.  This  was  properly  refused  by 
the  court,  and  left  the  defendants  resting  upon  the  question  of  a 
wilful  and  wrongful  obstruction  of  the  plaintiffs'  slip,  so  that  the 
second  and  third  prayers  for  instruction  became  immaterial,  for  if 
they  were  guilty  of  the  wrongful  act  charged,  there  waa  no  right 
to  demand  a  re-arrangement  of  the  plaintiffs*  time  of  running  their 
boat,  or  of  the  length  of  intervals  between  coming  into  and  going 
out  of  the  slip.  The  fact  whether  the  exercise  by  the  defendants 
of  their  riparian  right  and  their  right  of  navigation  was  reasonable 
towards  their  neighbors,  the  plaintiffs,  was  so  clearly  dependent 
on  the  evidence,  and  therefore  a  matter  for  the  jury,  and  this  rea- 
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sonable  exercise  not  being*  made  a  distinct  question,  it  is  evident 
that  there  is  nothing  in  the  case  which  can  make  our  decision 
infringe  upon  the  rignt  of  navigation  in  the  Delaware,  and  there- 
fore the  apprehended  consequence  cannot  flow  from  the  decision. 

Judgment  affirmed. 


Jermon  et  al.  versus  Lyon  et  al. 

1.  A  sale  of  land  subject  to  debts  not  of  record,  by  order  of  the  Orphans' 
Court,  under  the  Act  of  18th  April  1853  (Price  Act),  discharges  the  lien  of 
a  mortgage. 

2.  Land  subject  to  a  mortgage  of  $5000,  the  mortgagor  being  dead,  was 
sold  under  such  order  for  $10,000 ;  the  sale  was  so  returned  and  confirmed 
and  security  given  in  $21,000,  conditioned  for  the  appropriation  of  the  pro- 
ceeds ;  the  consideration  in  the  deed  was  $5500,  subject  to  the  mortgage ; 
the  deed  was  acknowledged  in  open  court.  The  purchaser  sold  subject  to 
the  mortgage.  Judgment  was  recovered  after  two  **  nihils"  on  scire  facias 
against  the  mortgagor  and  under  it  the  land  was  sold  to  the  owners  of  the 
mortgage.     Held  they  took  a  good  title. 

3.  The  terre-tenant,  having  taken  the  land  expressly  subject  to  the  mort- 
gage, and  the  debt  being  part  of  the  purchase-money,  was  estopped  from 
denying  its  existence  and  that  it  was  a  hen. 

4.  In  an  action  against  husband  and  wife  some  of  the  counts  were  against 
her  for  indebtedness  in  improving  her  separate  estate  and  some  for  the  joint 
indebtedness  of  both.  Judgment  was  confessed  in  the  action  in  open  court, 
and  under  it  her  land  was  sold.  Held  that  although  the  judgment  might 
have  been  reversed  on  error,  the  sheriff's  sale  under  it  was  not  destroyed. 

5.  There  was  enough  from  the  sale  under  the  mortgage  to  pay  the  judg- 
ment also ;  the  purchasers  under  the  judgment  being  strangers  to  it,  would 
not  be  affected  by  this. 

6.  It  was  the  duty  of  the  defendant  to  have  moved  in  the  matter ;  by  per- 
mitting the  sale  to  be  made  and  the  deed  to  be  acknowledged,  &c.,  she  was 
estopp^  from  questioning  the  sale. 

7.  Patterson  v,  Robinson,  1  Casey  81 ;  Ramborger  v.  Ingraham,  2  Wright 
146,  recognised. 

February  14th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certificate  from  Nisi  Prius,  No.  180,  to  July  Term  1872. 

This  was  an  action  of  ejectment,  brought  July  8d  1872  by  J.  Wag- 
ner Jermon  and  Sarah  A.  Jermon,  his  wife,  in  her  right,  against 
Edward  Lyon,  Thomas  Lyon  and  George  W.  Taylor,  for  premises 
at  the  south-east  comer  of  Broad  and  Oxford  streets,  Philadel- 
phia, being  forty-eight  feet  on  Broad  street,  &c. ;  at  the  time  of 
bringing  this  ejectment  the  premises  had  been  divided  into  three 
lots. 

The  title  of  the  property  had  been  in  George  W.  Roberts ;  on 
the  13th  of  April  1861,  he  executed  a  mortgage  on  the  property 
to  the  Reliance  Mutual  Insurance  Company,  to  secure  the  sum 
of  $5000,  payable  in  one  year  with  interest.     He  died  intestate, 
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December  Slst  1862,  unmarried  and  without  issue,  seised  of  the 
premises,  leaving  to  survive  him  as  his  heirs  at  law,  Pratt  Roberts, 
his  father,  Ann  W.  Roberts,  his  mother,  and  Charles  W.  Roberts, 
his  brother.  On  the  18th  of  December  1863,  a  petition  signed 
by  all  these  heirs  was  presented  to  the  Orphans'  Court  of  Phila- 
delphia, setting  out  the  death  of  the  decedent,  seised  of  the  real 
estate,  and  that  the  estate  "was  subject  to  the  lien  of  debts  not 
of  record  if  any  there  be ;"  the  prayer  was  for  a  decree  that  the 
"  petitioners  may  make  a  public  sale  of  the  premises  clear  and  dis- 
charged of  all  liens  in  the  hands  of  the  purchaser,  and  that  they 
may  give  security,  as  provided  by  the  Act  of  April  18th  1858." 

On  the  same  day  the  prayer  was  "  granted,  and  the  court 
awarded  an  order  of  sale  accordingly,  agreeably  to  the  provisions 
of  the  Act  of  Assembly  in  such  case  made  and  provided.'' 

On  the  15th  of  January  1864  the  petitioners  made  return  that 
they  had  sold  the  premises  to  John  Rice  for  $10,500 ;  on  the 
same  day  the  sale  was  confirmed  and  Isaac  M.  Post  approved  as 
surety  in  addition  to  the  names  of  Pratt  Roberts  and  Charles  W. 
Roberts. 

The  bond  for  the  security  was  dated  January  15th  1864  and 
was  conditioned  that  Pratt  Roberts  and  Charles  W.  Roberts  should 
faithfully  execute  the  power  committed  to  them  by  the  Orphans' 
Court,  &c.,  in  the  sale  of  the  real  estate  of  the  decedent,  and  truly 
account  for  and  pay  over  the  proceeds  of  the  same  according  to  law 
and  in  such  manner  as  the  court  should  direct. 

The  deed  made  in  pursuance  of  the  sale  was  dated  January  30th 
1864:  it  was  between  "Pratt  Roberts  and  Ann  his  wife  and 
Charles  W.  Roberts,  heirs  and  legal  representatives  of  George  W. 
Roberts,  deceased,  of  the  one  part,  and  John  Rico  of  the  other ' 
part."  It  recited  the  proceedings  in  the  Orphans'  Court,  includ- 
ing the  sale  to  Rice  for  $10,500,  and  its  confirmation,  &c.,  and  "  in 
consideration  of  the  sum  of  $5500,"  conveyed  the  premises  to  Rice 
in  the  ordinary  form,  "  under  and  subject  to  the  payment  of  a  cer- 
tain mortgage  debt  or  sum  of  $5000,  with  interest,  made  and 
executed  by  the  said  George  W.  Roberts  to  the  Reliance  Mutual 
Fire  Insurance  Company,  &c.,  recorded,"  &c.,  concluding  with  a 
clause  of  special  warranty  from  all  the  grantors.  The  deed  was 
acknowledged  on  the  5th  of  February  1864,  before  an  alderman, 
with  the  separate  examination  of  Mrs.  Roberts. 

Endorsed  on  the  deed  is  the  certificate  of  the  clerk  of  the 
Orphans'  Court,  that  on  the  same  day,  on  the  petition  of  Pratt 
Roberts  and  wife  and  Charles  W.  Roberts,  praying  that  the  sale  of 
the  premises  therein  mentioned  and  described  might  be  confirmed 
unto  Rice;  the  "court  approved  and  confirmed  the  sale  so  made 
as  within  conveyed,  and  the  security  having  been  duly  given  and 
bond  filed,  &c.,  it  is  accordingly  ordered,  &c.,  that  the  said  con- 
veyance of  the  said  lot  of  ground  and  within  particularly  described 
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be  and  remain  firm  and  stable  unto  the  said  John  Rice,  his  heirs 
and  assigns  for  ever ;  and  at  an  Orphans'  Court  held  as  aforesaid, 
the  5th  day  of  February  1864,  personally  came  the  said  Pratt 
Roberts  and  Ann  his  wife  and  Charles  W.  Roberts  and  acknow- 
ledged the  within  indenture  to  be,**  &c.  The  whole  was  recorded 
in  the  recorder's  office  on  the  same  day. 

On  the  11th  of  February  1865,  Rice  conveyed  the  premises  to 
Sarah  A.  Jermon  (plaintiff)  for  the  consideration  of  08000,  "sub- 
ject to  the  payment  of  a  certain  mortgage  debt  of  $5000. 

The  case  was  tried  at  Nisi  Prius  March  6th  1874,  before  Mr. 
Justice  Williams,  when  the  plaintiff  gave  the  foregoing  in  evi- 
dence and  closed. 

The  defendants  gave  evidence  as  follows : 

On  the  2d  of  February  1867  an  action  of  assumpit  was  com- 
menced by  W.  A.  Arnold  against  J.  W.  Jermon  and  S.  A.  Jermon, 
his  wife.  The  first  count  of  the  declaration  set  out,  that  Mrs. 
Jermon  was  indebted  to  the  plaintiff  for  goods,  &c.,  and  work  and 
labor  found,  provided  and  used  about  the  improvement,  &c.,  of  real 
estate,  her  separate  estate,  at  her  special  instance  and  request ;  that 
she  had  assumed  to  pay  it,  &c.  The  second  count  was  that  the 
"  defendants'*  were  indebted  to  the  plaintiff  for  goods,  &c.,  work 
and  labor  found,  applied,  &c.,  about  real  estate,  being  her  separate 
estate,  at  her  special  instance,  &c.,  and  at  the  special  instance,  &c., 
of  J.  W.  Jermon,  and  that  the  ^^  defendants*  assumed  to  pay  ;  the 
remaining  counts  were  the  common  counts  averring  indebtedness, 
and  assumption  by  the  "  defendants  ;**  the  plea  was  "  non  assump- 
sit ;"  on  the  21st  of  May  1867  judgment  was  confessed  in  open  court 
in  favor  of  the  plaintiff  for  $321.38,  with  stay  of  execution  for  six 
months.  Assignment  of  the  mortgage,  dated  June  6th  1867,  from  the 
Reliance  Insurance  Company  to  Edward  Lyon,  Thomas  Lyon  and 
George  W.  Taylor.  To  July  Term  1867,  the  assignees  of  the  mort- 
gage issued  a  scire  facias  on  it  against  George  W.  Roberts,  the 
mortgagor,  which  was  returned  **  nihil.**  An  alias  scire  facias  in 
the  same  form  was  issued  returnable  to  the  1st  Monday  of  August 
1867,  which  was  also  returned  "  nihil  ;*'  judgment  was  taken  Sep- 
tember 2d  1867  and  damages  assessed  at  $5115.88.  A  number 
of  writs  of  levari  facias  were  issued  on  this  judgment,  the  first  to 
January  Term  1868  and  sales  made  under  them,  in  which  either  the 
purchasers  neglected  to  comply  with  their  bids  or  the  sales  were 
set  aside. 

The  5th  pluries  levari  facias  issued  September  18th  1869.  To 
this  levari  the  sheriff  returned  that  he  had  sold  to  the  defendants 
in  this  ejectment  lot  No.  1  for  $10,000,  and  lot  No.  2  for  $2000, 
and  had  taken  their  receipt  as  plaintiffs  in  the  execution  for 
$5748.57,  and  brought  the  remainder  of  the  purchase-money  into 
court.     The  deed  to  the  purchasers  was  acknowledged  December 
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4th  1869.  On  the  13th  of  December  1869  a  pluries  vend.  ex.  was 
issued  on  the  Arnold  judgment,  and  lot  No.  3,  being  16  feet  on 
Broad  street,  was  sold  to  Edward  Lyon  (defendant)  for  $2000,  and 
deed  acknowledged  January  22d  1870. 

The  plaintiffs  submitted  the  following  points  all  which  were 
refused : — 

1.  The  Orphans'  Court  sale  of  January  13th  1864  divested  the 
lien  of  the  mortgage  of  the  Reliance  Mutual  Insurance  Company, 
dated  April  13th  1861,  recorded  in  mortgage  book  A.  C.  H.,  No. 
9,  page  71,  &c.,  and  substituted  the  money  arising  from  the  sale 
in  the  place  of  the  land. 

2.  After  the  Orphans*  Court  sale,  the  Reliance  Mutual  Insur- 
ance Company  could  only  look  to  the  fund  in  the  hands  of  Pratt 
Roberts,  Ann  Roberts  and  Charles  W.  Roberts,  for  satisfaction 
of  the  debt  secured  by  the  mortgage. 

3.  The  lien  of  the  mortgage  having  been  divested  by  the  Or- 
phans' Court  sale,  if  the  jury  find  from  the  evidence  that  it  was  not 
revived  or  continued  as  a  lien  by  any  writing  signed  by  the  par- 
ties, the  making  of  the  conveyance  subject  to  its  payment,  would 
not  reinstate  it  as  a  lien  upon  the  premises,  and  the  plaintiff  is 
entitled  to  recover. 

4.  After  the  lien  of  the  mortgage  of  the  Reliance  Mutual  In- 
surance Company  had  been  divested  by  the  Orphans'  Court  sale,  a 
new  lien  could  only  have  been  given  to  the  insurance  company 
by  the  creation  of  a  new  mortgage,  and  the  plaintiffs  are  entitled 
to  recover. 

5.  The  subsequent  issuing  of  scire  facias  upon  the  mortgage, 
and  recovery  of  judgment,  were  ineffectual  to  create  any  lien,  and 
the  judgment  was  void,  and  no  title  passed  at  a  sheriff's  sale  under 
the  judgment. 

6.  The  title  of  a  married  woman  cannot  be  divested  by  a  judg- 
ment and  sheriff^s  sale,  unless  the  record  shows  her  liability. 

7.  The  entry  of  a  judgment  against  a  married  woman  by  her 
confession  in  an  action  in  which  some  counts  in  the  narr.  show  a 
good  cause  of  action  against  her  and  others,  show  only  a  cause 
of  action  against  her  husband  for  the  same  claim,  does  not  create 
a  presumption  that  the  judgment  is  valid  against  her,  and  the 
burden  of  proof  is  on  the  purchaser  at  a  sheriff^s  sale,  under  such  a 
judgment  to  show  her  liability. 

8.  If  the  jury  find  from  the  evidence  that  the  purchaser  at  sher- 
iff's sale  acquired  the  title  by  any  trick  or  fraud,  the  verdict  must 
be  for  the  plaintiffs. 

9.  If  the  jury  find  from  the  evidence  that  the  judgment  of 
Arnold  was  paid  by  the  sale  of  premises  No.  1,  no  title  passed  by 
the  sale  of  premises  Nos.  2  and  3,  and  as  to  these  two  lots,  the 
verdict  must  be  for  the  plaintiffs. 

Judge  Williams  further  charged  : — 
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"  This  is  an  action  of  ejectment  against  landlord  and  tenants. 
The  evidence  shows  an  application  by  Koberts'  heirs  to  the  Orphans* 
Court  to  sell  this  property.  It  was  sold  to  John  Rice  for  $10,500. 
Ordinarily,  this  sale  would  have  discharged  any  mortgage.  But 
before  the  sale  was  completed  an  agreement  was  made  to  take 
$5500  cash  and  let  an  old  mortgage  for  $6000  remain.  The 
Orphans'  Court  approved  this,  and  it  was  done.  There  was 
nothing  wrong  here,  and  the  only  persons  affected  were  Roberts' 
heirs,  Rice  and  the  mortgagee.  The  heirs  did  not  object,  and  the 
mortgagee  did  not  object,  and  Rice  certainly  did  not  object.  Then 
the  mortgagee  assigned  the  mortgage  to  defendants.  They  issued 
a  scire  facias  and  obtained  judgment.  Many  applications  were  made 
by  these  plaintiffs  to  stay  proceedings,  and  there  were  many  exe- 
cutions. Finally,  there  was  a  sherifTs  sale  of  two  lots  to  the 
defendant. 

"  The  other  lot  was  sold  under  a  judgment  obtained  for  mate- 
rials furnished  to  this  very  property.  The  judgment  was  confessed 
by  the  plaintiffs'  attorneys.  They  most  probably  had  authority, 
and  there  has  been  no  evidence  offered  to  impeach  the  judgment. 
The  sale  under  it  is,  therefore,  good.  The  plaintiffs  have  been 
fighting  the  title  to  this  property  with  unusual  pertinacity,  and 
they  have  had  unusual  opportunities  of  being  heard.  But  the 
time  has  come  when  we  must  cease  to  hear  them. 

"  There  is  no  evidence  of  trick  or  fraud  in  acquiring  title. 

"  No  objection  was  raised  that  more  property  was  sold  than  was 
BuflScient  to  pay  debt." 

He  instructed  the  jury  to  find  for  the  defendants ;  they  accord- 
ingly so  found. 

The  plaintiffs  took  a  writ  of  error,  and  assigned  for  error  the 
refusal  of  their  points  and  the  charge  of  the  court. 

2>.  (7.  Harrington  and  F.  C.  Brewster^  for  plaintiffs  in  error. — 
Judgment  having  been  entered  against  the  mortgagor  on  two  nihils, 
without  notice  to  the  terre-tenant,  she  can,  in  an  ejectment  against 
a  purchaser  at  a  sheriff's  sale,  make  any  defence  which  she  might 
have  set  up  on  the  trial  of  the  scire  facias :  Mevey's  Appeal,  4 
Barr  80 ;  Menges  v.  Oyster,  4  W.  &  S.  20.  If  by  any  reason  the 
lien  had  been  divested,  no  title  passed  at  the  sheriff's  sale.  As  the 
proceedings  are  in  rem^  the  foundation  of  the  judgment  is  the 
alleged  lien  of  the  mortgage  of  which  they  are  attempting  to  enforce 
the  collection  :  Wilson  v.  McCuUough,  7  Harris  77.  An  Orphans' 
Court  sale  is  a  judicial  sale,  and  divests  liens:  Moliere  v.  Noe,  4 
Dall.  450 ;  Gilmore  v.  Commonwealth,  17  S.  &  R:  276 ;  Presby- 
terian Corp.  v.  Wallace,  8  Rawle  109;  McLanahan  v,  Wyant,  1 
Penna.  R.  96 ;  Bowers  v.  Oyster,  3  Id.  239 ;  Cadmus  v.  Jackson, 
2  P.  F.  Smith  295.  After  the  mortgage  was  paid  by  the  sale,  it 
had  performed  its  office.    An  attempt  to  revive  is  equivalent  to  the 
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creation  of  a  new  mortgage :  Kinley  v.  Hill,  4  W.  &  S.  426.  A 
mortgage  is  but  a  security  for  the  payment  of  a  debt,  and  when 
that  is  paid  or  extinguished,  it  can  never  be  resuscitated :  Wentz 
v.  Dehaven,  1  S.  &  R.  817 ;  Anderson  v.  Neff,  11  Id.  208;  Ayres 
V.  Wattson,  7  P.  F.  Smith  360.  The  recital  in  the  deed  to  Mr. 
Rice  had  not  the  effect  to  revive  the  lien  which  had  been  dis- 
charged, and  the  subsequent  sheriff's  sale  conveyed  no  title.  In 
a  deed-poll  the  grantee  makes  no  covenant :  Campbell  v.  Shrum, 

3  Watts  60.  If  by  the  deed  from  Roberts  to  Rice  the  grantee 
covenants  to  pay  the  debt,  no  scire *facias  would  lie  on  the  mort- 
gage, and  the  remedy  would  be  in  covenant  on  the  deed  :  Walter 
V.  Physick,  6  Barr  193.  The  words  in  the  habendum  making  the 
conveyance  subject  to  the  payment  of  a  mortgage  debt  are  void. 
There  is  no  covenant  on  part  of  Mr.  Rice  to  pay  the  debt :  Lan- 
caster Bank  v.  Myley,  1  Harris  544 ;  Shoenberger  v.  Hay,  4 
Wright  132 ;  Maule  v.  Weaver,  7  Barr  829  ;  Tyler  v.  Moore,  6 
Wright  386 ;  Miners'  Appeal,  11  P.  F.  Smith  283.  The  recital 
of  unpaid  purchase-money  in  the  deed  does  not  make  it  a  lien  on 
the  premises  conveyed :  Bear  v.  Whisler,  7  Watts  144 ;  Neas's  Ap- 
peal, 7  Casey  293;  Hiester  v.  Green,  12  Wright  96.  If  the 
mortgage  was  discharged  by  the  Orphans*  Court  sale,  the  assignees 
acquired  no  title  by  the  sheriff^s  sale :  Samms  v.  Alexander,  3 
Yeates  268  ;  Hoffman  v.  Strohecker,  7  Watts  88 ;  Gibbs  v.  Neely, 
Id.  307 ;   Caldwell  v.  Walters,  6  Harris  85 ;  Fetterman  v.  Murphy, 

4  Watts  424. 

As  to  the  judgment  of  Arnold,  the  judgment  against  the  wife 
must  be  founded  upon  a  warr.,  which  discloses  her  liability  only, 
and  not  a  joint  liability  with  her  husband :  Park  v.  Kleeber,  1 
Wright '251,  254.  A  joint  promise  by  the  husband  and  wife  is 
but  the  promise  of  the  husband :  Cummings  v.  Miller,  3  Grant 
146.  The  question  of  lien  as  against  Mrs.  tfermon  must  be  deter- 
mined by  inspection  of  the  record :  Finley's  Appeal,  17  P.  F. 
Smith  453 ;  Swayne  v.  Lyon,  Id.  436.  A  judgment  entered  upon 
the  bond  of  a  married  woman  is  a  nullity,  and  a  sale  of  her  pro- 
perty on  such  a  judgment  conveys  no  title:  Keiper  v.  Helfricker, 
6  Wright  325 ;  Steinman  v.  Ewing,  7  Id.  63 ;  Brunner's  Appeal, 
11  Id.  67  ;   Caldwell  v,  Walters,  6  Harris  79. 

When  the  proceeds  of  a  sale  are  suflScient  to  satisfy  a  writ,  its 
force  is  spent,  and  the  plaintiff  in  a  judgment  can  acquire  no  title 
to  property  of  a  defendant  by  a  sale  after  his  judgment  is  paid. 
He  is  guilty  of  actual  fraud:  Gilbert  v,  Hoffman,  2  Watts  66; 
McKennan  v.  Pry,  6  Id.  137. 

A.  T.  Freedly  and!/.  C.  (7a«wrfy(with  whom  was  W.  H.  Rawle), 
for  defendants  in  error. — An  agreement  by  the  purchaser  to  take 
subject  to  a  lien  estops  himself  or  his  vendees  with  notice  from 
denying  it :    Stackpole  v.  Glassford,  16  S.  &  R.  163 ;  Zeigler's 
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Appeal,  11  Casey  173 ;  Crooks  v.  Douglass,  6  P.  F.  Smith  51 ; 
Ashmead  v.  McCarthur,  17  P.  F.  Smith  326 ;  Loomis's  Appeal,  10 
Harris  318.  The  conveyance  to  Mrs.  Jermon  under  and  subject 
to  the  payment  of  the  mortgage,  and  her  acceptance  of  the  deed, 
her  retention  of  the  purchase-money  to  that  amount,  &c.,  made 
the  mortgage  debt  her  own  :  Campbell  v.  Shrum,  3  Watts  60 ;  and 
was  binding  upon  her,  although  she  was  a,  feme  covert,  for  not  even 
a  married  woman  can  retain  both  the  land  and  the  consideration : 
Patterson  v.  Robinson,  1  Casey  81 ;  Ramborger  v.  Ingraham,  2 
Wright  147 ;  Glass  v.  Warwick,  4  Id.  140 ;  Bortz  v.  Bortz,  12 
Id.  382. 

Mrs.  Jermon  was  liable  under  the  contract  set  forth  in  the  first 
count,  and  a  judgment  thereon  would  have  been  valid;  for  a  mar- 
ried woman's  contract  for  the  improvement  and  repair  of  her  sepa- 
rate estate  is  binding  upon  her  as  being  constructively  within  the 
exception  introduced  by  the  Act  of  1848 ;  Lippincott  v,  Hopkins,  7 
P.  F.  Smith  328 ;  Lippincott  v.  Leeds,  27  Id.  420 ;  Evans  v,  Mey- 
lert,  7  Harris  403;  McCullough  v.  Wilson,  9  Id.  436;  Patterson  v. 
Robinson,  1  Casey  81 ;  Ramborger  v.  Ingraham,  2  Wright  147 ; 
Brunner's  Appeal,  11  Id.  67 ;  Hartman  v.  Ogborn,  4  P.  F.  Smith  120. 

Judgment  was  entered  in*the  Supreme  Court,  March  6th  1876, 
Per  Curiam. — Had  there  been  no  arrangement  by  the  parties 
before  the  acknowledgment  of  the  deed,  the  Orphans'  Court  sale 
of  the  mortgaged  premises,  under  the  real  estate  act  of  1853, 
would  have  discharged  the  lien  of  the  mortgage.  But  when  the 
purchaser  agreed  to  take  the  deed  subject  to  the  payment  of  the 
mortgage,  and  that  much  of  the  purchase-money  was  deducted 
from  the  sum  bid,  at  which  the  premises  were  sold,  and  this  was 
sanctioned  by  the  court,  by  permitting  the  acknowledgment  of  the 
deed,  reciting  the  consideration  as  ?5500  and  the  subjection  to  the 
mortgage  for  the  remainder,  the  purchaser  estopped  himself  from 
denying  the  continued  existence  and  lien  of  the  mortgage.  When 
Rice,  the  purchaser,  sold  to  Mrs.  Jermon,  he  recognised  the  mort- 
gage and  conveyed  to  her  subject  to  it.  She,  therefore,  is  clearly 
estopped  by  her  deed  from  denying  the  encumbrance  subject  to 
which  she  bought.  Clearly  she  had  no  defence  to  the  mortgage. 
It  constituted  a  part  of  her  purchase-money,  and  was  binding  upon 
her  on  the  principles  of  Patterson  v.  Robinson,  1  Casey  81,  and 
Ramborger  v.  Ingraham,  2  Wright  146.  As  to  the  premises 
number  three,  it  may  be  conceded  that  the  judgment  against  Mrs. 
Jermon  was  erroneous  and  might  have  been  reversed  upon  a  writ  of 
error,  but  this  would  not  destroy  the  sheriflTs  sale  made  under  the 
judgment  while  standing  in  full  force  and  unreversed.  This  judg- 
ment was  obtained  by  W.  A.  Arnold,  with  whom  Lyons  and  Taylor 
had  no  connection.  Conceding  that  sufiicient  real  estate  had  been 
sold  to  satisfy  the  judgment,  yet  no  appropriation  had  been  made 
81  P.  F.  Smith— 8 
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to  it  out  of  the  proceeds  of  sale,  and  no  satisfaction  entered.  Lyon 
and  Taylor  being  strangers  to  the  judgment  were  not  responsible 
for  the  act  of  the  plaintiff,  supposing  that  he  was  aware  of  the  fact 
that  the  former  sales  would  have  reached  and  satisfied  his  judgment. 
It  was  the  duty  of  Mrs.  Jermon  to  have  moved  in  the  matter,  if 
she  thought  the  judgment  was  in  fact  satisfied  by  the  former  sales. 
But  permitting  the  sale  to  be  made  and  the  deed  acknowledged, 
and  never  having  taken  out  a  writ  of  error  upon  the  judgment,  it 
does  not  lie  in  her  mouth  now  to  deny  the  validity  of  the  sale. 

Judgment  afiSrmed. 


Pratt  versus  Patterson. 

1 .  An  action  was  commenced  in  the  District  Court ;  on  the  trial  both  parties 
testified ;  a  verdict  was  rendered,  which  was  set  aside.  The  plaintiff  discon- 
tinued the  action  and  commenced  another  in  the  Supreme  Court  against  the 
defendant  for  the  same  cause  of  action  ;  the  defendant  afterwards  died,  and 
his  executors  were  substituted.  Held,  that  the  plaintiff  was  not  a  competent 
witness,  but  the  notes  of  his  testimony  taken  on  the  former  trial  might  be 
read. 

2.  The  Act  of  April  15th  1869  is  an  enlarging  not  a  restraining  statute  ; 
it  makes  no  evidence  or  witness  incompetent  that  was  competent  before. 

3.  Notes  of  testimony  are  substantially  a  deposition,  and  evidence  compe- 
tent under  the  Act  of  1869  is  admissible  as  depositions  under  the  Act  of 
March  28th  1814. 

4.  Statutes  providing  for  the  perpetuation  of  evidence  are  in  furtherance 
of  justice  and  a  due  administration  of  law,  and  should  receive  a  liberal  con- 
struction. 

5.  On  the  trial  an  agent  of  a  defendant  testified  that  he  had  received  a  letter 
from  plaintiff  on  their  business  ;  that  he  had  searched  for  it  but  could  not 
find  it ;  no  notice  had  been  given  to  defendant  to  produce  the  letter.  Held 
that  a  copy  was  not  evidence. 

6.  Evans  w.  Reed,  28  P.  F.  Smith  415,  followed. 

February  15th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certificate  from  Nisi  Prius:  Of  July  Term  1870,  No.  205. 

This  was  an  action  of  assumpsit  brought  July  11th  1870,  hj 
Dundas  T.  Pratt  againt  George  Patterson.  After  the  case  was  at 
issue  the  death  of  defendant  was  suggested,  and  Lydia  Patterson 
and  Frederick  Patterson,  his  executors,  were  substituted. 

The  action  was  for  the  recovery  of  commissions  for  the  sale  of 
real  estate  by  the  plaintiff  for  the  decedent. 

The  case  was  tried  March  12th  1874,  before  Mr.  Justice  Wil- 
liams at  Nisi  Prius. 

A  suit  had  been  previously  brought  between  the  same  parties 
for  the  same  cause  of  action  in  the  District  Court  of  Philadel- 
phia. On  the  trial  of  that  suit  both  parties  testified ;  a  verdict  was 
rendered  on  that  trial  which  was  set  aside ;  the  suit  was  then  dis- 
continued and  this  action  instituted. 
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On  the  trial  of  this  action  the  plaintiff  was  offered  as  a  witness. 
He  was  objected  to  by  the  defendants  as  incompetent,  was  rejected 
by  the  court  and  a  bill  of  exceptions  sealed. 

Plaintiff  then  offered  in  evidence  the  notes  of  his  testimony  taken 
on  that  trial ;  this  offer  was  objected  to  by  the  defendants,  rejected 
by  the  court  and  a  bill  of  exceptions  sealed. 

W.  W.  Harding  testified,  that  wishing  to  purchase  the  property, 
he  ascertained  from  plaintiff  that  he  could  effect  a  sale;  plaintiff 
told  him  the  price  was  $140,000  and  that  it  was  useless  to  try  to 
get  it  for  less;  he  offered  the  plaintiff  $135,000  for  it;  he  said  if 
witness  would  give  $140,000  he  could  get  it ;  witness  agreed  to 
give  that  sum,  the  name  of  one  his  clerks  to  be  used  in  the  agree- 
ment, which  was  drawn  for  $140,000  and  signed  by  the  clerk. 
Witness  did  not  wish  to  be  known  as  the  purchaser  as  he  was 
desirous  of  purchasing  an  adjoining  property  ;  he  was  able  and 
prepared  to  carry  out  the  contract  for  $140,000. 

Another  witness  testified  that  the  plaintiff  urged  the  decedent 
to  take  $135,000  ;  that  he  refused  and  plaintiff  then  produced  the 
agreement  to  sell  for  $140,000  ;  decedent  declined  to  sign  the  agree- 
ment, but  said  when  the  parties  were  ready  to  pay  the  money  he 
would  bring  the  deeds  and  papers ;  decedent  said  that  plaintiff 
was  to  receive  $1400  commission.  Henry  C.  Townsend,  Esq., 
had  been  the  counsel  of  the  decedent,  but  witness  did  not  know 
whether  he  had  been  consulted  in  this  matter ;  decedent  made  no 
objection  to  the  price  $140,000,  nor  to  the  amount  to  be  secured 
on  the  property ;  nothing  was  said  about  Harding  being  the  pur- 
chaser. 

H.  C.  Townsend,  Esq.,  testified  that  decedent  had  consulted  him 
frequently  about  this  property  ;  he  had  prepared  a  paper  containing 
brief  terms  of  agreement  for  sale  of  the  property ;  he  had  advised 
decedent  to  impose  those  terms  on  all  purchasers  in  any  contract 
he  might  make.  Witness  had  received  a  letter  from  Mr.  Miller, 
counsel  for  the  plaintiff,  which  he  could  not  find,  of  which  he 
thought  a  paper  shown  him  was  a  copy ;  he  had  received  also  a 
letter  to  him  from  plaintiff,  of  which  one  shown  him  was  a  copy ; 
he  had  searched  for  it  but  could  not  find  it ;  he  said  also  that  a 
letter  shown  him  was  one  written  by  himself  to  Mr.  Miller ;  he 
could  not  recollect  whether  it  had  been  shown  to  decedent.  Mr. 
Miller's  letter  was  to  him  as  counsel  for  decedent  for  whom  he  was 
then  acting;  witness  told  decedent  the  substance  of  his  reply  which 
decedent  thought  was  right. 

The  plaintiff  offered  in  evidence  the  copy  of  his  letter  to  Mr. 
Townsend ;  it  was  objected  to  by  defendants  because  no  notice  had 
been  given  to  produce  the  original,  rejected  by  the  court  and  a  bill 
of  exceptions  sealed. 

The  plaintiff  offered  to  show  by — Alexander  that  $500  were  ten- 
dered to  decedent,  and  what  Patterson  said  about  this  transaction 
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when  he  made  the  tender,  and  that  Mr.  Patterson  treated  the  wit- 
ness roughly  and  turned  him  away,  saying  that  Mr.  Pratt  had  lied 
to  him. 

The  defendants  objected  to  the  offer,  it  was  rejected  by  the  court 
a  bill  of  exceptions  sealed. 

The  "brief  of  terms  of  agreement"  and  the  agreement  offered  to 
decedent  were  given  in  evidence ;  they  contain  nothing  important 
to  the  case.     There  waa^  other  oral  evidence  also. 

The  court  directed  a  nonsuit  and  afterwards  refused  a  motion  to 
to  take  it  off. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error, 

1.  Refusing  to  permit  the  plaintiff  to  testify. 

2.  Excluding  the  notes  of  the  testimony  of  the  plaintiff  in  a  former 
action  between  the  same  parties  in  the  lifetime  of  the  said  George 
Patterson,  which  suit  was  about  the  same  subject-matter,  and  in 
which  said  Patterson  was  also  examined. 

3.  Refusing  in  evidence  a  copy  of  a  letter  from  plaintiff  to  H.  C. 
Townsend,  who  said  he  had  searched  for  the  original  and  could  not 
find  it,  for  the  reason  that  no  notice  to  produce  the  original  of  said 
letter  had  been  given  to  the  defendants. 

4.  Overruling  the  offer  to  show  by  Alexander  that  $500  were 
tendered  to  decedent,  and  what  Patterson*  said  about  the  transac- 
tion when  he  made  the  tender,  and  that  Patterson  treated  witness 
roughly,  and  turned  away,  saying  that  Pratt  had  lied  to  him. 

5.  6.  Entering  judgment  of  nonsuit  against  the  plaintiff  and 
refusing  to  take  it  off. 

I.  HazlehuTBt  and  E.  S.  Miller^  for  plaintiff  in  error,  as  to 
second  assignment,  cited  Evans  v.  Reed,  28  P.  F.  Smith  415;  1 
Greenl.  Evid.,  sec.  168 ;  Act  of  March  28th  1814,  sec.  1 ;  6  Sm. 
Laws  208 ;  1  Br.  Purd.  625,  pi.  24. 

jP.  Hart,  Jr.j  for  defendants  in  error. — A  deposition  of  a  wit- 
ness disinterested  when  taken  cannot  be  read  if  he  afterwards 
becomes  interested  :  Chess  v.  Chess,  17  S.  &  R.  409 ;  Tilly's  Case, 
Ld.  Raymond  1009.  The  plaintiff  was  not  offered  to  prove  any 
fact  not  in  evidence ;  ordering  a  nonsuit  therefore  worked  no  injury 
and  there  should  be  no  reversal  even  if  his  rejection  was  improper  : 
Wright  V.  Wood,  11  Harris  120 ;  Winsor  v.  Maddock,  14  P.  F. 
Smith  231.  As  to  the  rejection  of  the  copy  of  plaintiff's  letter  he 
cited  Milliken  v.  Barr,  7  Barr  23  ;  Baldney  v.  Ritchie,  1  Starkie 
338 ;  Burton  v.  Payne,  2  Carr.  &  Payne  520;  Taplin  v.  Atty,  8 
Bingh.  164. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May  8th 
1876.  f  ,      y 

The  plaintiff  brought  this  suit  to  recover  commissions  as  a  real 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  117 

[Pratt  V,  Patterson.] 

estate  broker.  In  a  former  suit  between  him  and  the  testator, 
about  the  same  subject-matter  each  party  had  testified  and  the  tes- 
timony had  been  reduced  to  writing.  The  verdict  in  that  case 
was  set  aside  and  the  suit  discontinued.  This  suit  was  afterwards 
brought  between  the  same  parties.  Before  the  trial  the  defendant 
died  and  his  executors  were  substituted.  On  the  trial  the  notes  of 
Ae  plaintiflTs  testimony  taken  in  the  former  suit  were  offered  in 
evidence  and  rejected  by  the  court.     This  is  assigned  for  error. 

The  competency  of  this  kind  of  evidence  under  similar  circum- 
stance, received  a  careful  consideration  in  Evans's  Adm*x  v.  Reed, 
28  P.  F.  Smith  415.  That  case  differed  in  this.  There  the  notes 
of  testimony  of  the  deceased  party  were  held  admissible  in  the  same 
suit  in  which  they  were  taken ;  here  the  testimony  is  that  of  a 
surviving  party,  offered  in  a  subsequent  suit  involving  the  same 
subject-matter  against  the  executors  of  the  deceased  party.  There 
it  was  said  "if  the  deposition  of  a  party  be  duly  and  regularly 
taken  so  as  to  be  admissible  in  evidence  in  a  pending  case  it  is 
very  clear  that  it  would  be  admissible  in  a  subsequent  suit,  between 
the  administrators  of  the  parties  involving  the  same  subject-mat- 
ter." Here  it  is  a  subsequent  suit,  tried  after  the  death  of  one  of 
the  parties,  and  involving  the  same  subject-matter.  The  very  case 
assumed  there,  substantially  exists  here.  In  each  case  the  testi- 
mony was  not  only  admissible  when  taken,  but  had  actually  been 
given  in  evidence.  It  must  not  be  overlooked  that  the  Act  of  16th 
April  1869  is  an  enlarging,  not  a  restraining  act.  It  makes  no 
witness  nor  evidence  incompetent  that  was  competent  before  its 
passage.     Sheetz  v.  Norris,  antea,  p.  100. 

The  first  section  of  the  Act  of  28th  March  1814,  Purd.  Dig. 
625,  pi.  24,  declares :  "  Any  deposition  taken  or  to  be  taken  in 
any  cause,  which  by  the  rules  of  law  may  be  read  in  evidence  on 
the  trial  of  the  cause  in  which  it  is  or  may  be  taken,  shall  be 
allowed  to  be  read  in  evidence  in  any  subsequent  cause  wherein  the 
same  matter  shall  be  in  dispute  between  the  said  parties  or  persons, 
their  heirs,  executors,  administrators  or  assigns.'*  The  third  section 
of  the  Act  of  15th  April  1869  authorizes  the  testimony  of  all  wit- 
nesses made  competent  by  that  act  to  be  taken  "  by  deposition  or 
commission  issued  as  the  case  may  require.**  In  Evans's  Adm*x  t;. 
Reed,  aupra^  the  notes  of  testimony  are  considered  substantially 
as  a  deposition  duly  taken.  Hence  it  was  there  held,  evidence 
competent  under  the  Act  of  1869,  when  taken,  is  admissible  under 
the  Act  of  1814. 

This  evidence  was  taken  on  due  notice,  with  ample  opportunity 
for  cross-examination.  It  was  not  testimony  that  could  have 
been  fabricated  after  the  death  of  the  party  whose  interest  might  be 
injuriously  affected  thereby.  When  taken  the  parties  stood  on  an 
equal  footing.  Each  had  the  right  to  perpetuate  his  own  testi- 
mony.    Each  availed  himself  of  that  right. 
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All  statutes  which  provide  for  the  perpetuation  of  evidence  are 
in  furtherance  of  justice  and  a  due  administration  of  the  law. 
They  should  receive  a  liberal  construction.  This  is  not  the  case 
of  the  deposition  of  a  person  taken  when  he  was  not  interested, 
but  becomes  so  before  it  is  offered  in  evidence.  Here  he  was  no 
more  interested  when  his  testimony  was  offered, than  when  it  was 
first  taken.  His  interest  had  remained  unchanged.  The  second 
assignment  is  therefore  sustained. 

The  offer  to  put  the  plaintiff  on  the  stand  to  testify  in  regard  to 
matters  which  occurred  in  the  lifetime  of  the  defendant,  rests  on 
a  different  basis,  and  there  was  no  error  in  rejecting  the  witness. 

The  third  assignment  has  no  merit.  If  Townsend,  as  agent  for 
the  defendant,  received  and  held  the  letter,  notice  to  produce  the 
original  was  necessary  before  a  copy  was  admissible  in  evidence. 
If  he  was  not  such  agent,  the  defendant  could  not  be  affected  by 
the  letter,  inasmuch  as,  he  had  no  knowledge  of  its  contents. 

The  time  when  the  tender  was  made,  and  what  the  defendant 
said  material  to  the  issue  are  not  stated  in  the  offer  covered  by 
the  fourth  assignment.  It  should  be  shown  aflSrmatively,  that  the 
plaintiff  was  injured  by  the  rejection  of  the  evidence.  We  are 
unable  to  see  any  such  effect. 

We  would  not  disturb  the  judgment  of  nonsuit  on  the  evidence 
before  the  court ;  but  by  reason  of  the  rejection  of  the  notes  of 
testimony  the  judgment  must  be  reversed. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Paschall  Street. 

1.  The  76th  section  of  Act  of  June  13th  1866,  requiring  a  petition  for 
road  viewers  in  Philadelphia  to  be  presented  thirty  days  before  the  term,  is 
repealed  by  sect.  1  of  Act  of  March  16th  1866. 

2.  Six  viewers  were  appointed  to  assess  damages ;  five  only  were  qualified ; 
they  viewed  and  made  a  report.     Held  that  the  report  was  valid. 

3.  The  Act  of  1836  directs  that  viewers  shall  be  sworn,  &c.,  "  to  perform 
their  duties  impartiallv  and  to  the  best  of  their  judgment ;"  being  sworn,  &c., 
**  to  perform  their  duties  in  the  premises  according  to  law,"  is  suflScient. 

4.  A  report  of  viewers  was  set  aside  and  new  viewers  were  appointed  on 
motion,  on  the  original  petition.     Held  to  be  proper. 

6.  Cambria  Street,  25  P.  F.  Smith  357;  Charleston  Road,  2  Grant  467; 
Little  Britain  Koad,  3  Casey  69  ;  New  Hanover  Road,  6  Harris  220,  con- 
sidered. 

February  15th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  J  J. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Philadelphia : 
Of  July  Term  1874,  No.  39. 

The  proceedings  in  this  case  were  commenced  June  5th  1871, 
by  the  petition  of  John  Yewdall  and  Anne  J.  Yewdall,  represent- 
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ing  that  they  were  owners  of  property  on  Paschall  street,  &c.,  in 
the  Twenty-fourth  ward  of  Philadelphia,  which  street  had  been 
laid  out  on  the  plans  of  the  city  and,  by  virtue  of  Acts  of  Assembly 
and  city  ordinances  had  been  ordered  to  be  opened,  and  that  by 
the  opening  private  property  of  the  petitioners  would  be  taken  ; 
the  prayer  was  for  the  appointment  of  persons  to  view  the  premises 
and  assess  the  damages  sustained  by  the  petitioners  by  reason  of 
opening  the  street,  &c. 

Six  viewers  were  on  the  same  day  appointed  and  endorsed  on 
the  petition. 

On  the  16th  of  March  1872  the  viewers  reported,  assessing 
damages  to  certain  of  the  property  owners,  amongst  whom  were 
Mary  A.  Pearson  and  others,  heirs  of  Robert  Chapman,  deceased, 
on  the  street  to  be  opened.  Exceptions  were  filed  to  the  report ; 
it  was  set  aside. 

On  the  30th  of  May  1872,  on  motion,  six  new  viewers  were 
appointed  without  presenting  a  new  petition,  and  were  endorsed  on 
the  old  petition,  and  this  petition  endorsed  as  filed  the  same  day. 
Five  of  the  jurors  reported  that  they  met  on  the  12th  of  June 
1872  and  '*  were  all  duly  sworn  or  afiirmed  to  perform  their  duties 
in  the  premises  according  to  law  ;*'  the  sixth  viewer  was  absent ; 
an  affidavit  was  made  that  he  had  been  served  with  notice,  but  had 
afterwards  been  taken  sick,  and  was  sick  at  the  time  of  the  view. 
They  further  reported  that  they  had  viewed  the  premises,  and  held 
numerous  meetings,  heard  evidence  and  arguments  of  counsel,  and 
assessed  damages  to  several  of  the  property  owners,  amongst 
whom  were  the  heirs  of  Robert  Chapman — the  damages  awarded 
being  less  than  those  reported  by  the  former  viewers.  They  re- 
ported that  the  damages  to  others  were  compensated  by  the 
advantages  derived  from  the  opening  of  the  street ;  that  there  had 
been  no  advantages  accrued  to  property  in  the  vicinity  of  the 
street  which  would  justify  requiring  them  to  pay  the  damages,  and 
that  the  damages  should  be  paid  by  the  city. 

Exceptions  were  filed  to  this  report  by  the  heirs  of  Chapman 
and  others. 

On  the  12th  of  November  1873  the  exceptions  were  dismissed 
and  the  report  confirmed. 

Mary  A.  Pearson  and  the  other  heirs  of  Chapman  took  out  this 
certiorari,  and  assigned  for  error  that  the  court  below  erred  in 
dismissing  the  exceptions  to  the  report  of  the  viewers  and  con- 
firming their  report. 

The  assignments  of  error  presented  the  following  points : — 

1.  That  the  petition  was  not  presented  thirty  days  before  the 
commencement  of  the  succeeding  term  of  the  court,  according  to 
the  76th  section  of  the  Act  of  June  13th  1836. 

2,  That  but  five  viewers  were  qualified  or  acted. 
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8.  That  the  viewers  were  not  sworn,  as  provided  by  the  Act  of 
Assembly. 

4.  That  the  Act  of  Assembly  authorizing  the  assessment  of 
damages  is  unconstitutional  as  providing  for  a  jury  of  six  instead 
of  twelve. 

5.  That  the  jurors,  having  been  appointed  upon  the  petition  of 
the  Yewdalls,  had  no  jurisdiction  to  assess  damages  for  the 
appellants. 

*  J.  B.  Rhoads  and  F.  0,  Brewster,  for  certiorari. — ^Petitions  for 
viewers  for  laying  out  or  widening  streets,  &c.,  in  Philadelphia,  or 
for  assessing  damages,  must  be  presented  thirty  days  before  the 
next  term,  &c. :  Act  June  13th  1836,  sect.  76,  Pamph.  L.  566 ; 

2  Br.  Purd.  1285,  pi.  110.  No  petition  here  was  presented,  but 
the  viewers  were  appointed  on  motion  on  an  old  petition.  Even 
if  that  were  regarded  as  the  presentation  of  a  new  petition  it  was 
re-filed  and  the  jury  appointed  the  same  day :  Byberry  Road,  6 
Phila.  R.  143.  There  were  but  five  viewers  sworn  or  viewing, 
although  six  were  appointed  ;  all  the  viewers  appointed  must  be 
sworn ;  those  sworn  did  not  take  the  proper  oath :  Act  of  1836, 
supraj  sect.  53,  2  Br.  Purd.  1283,  pi.  87  ;  Cambria  Street,  25  P. 
F.  Smith  357.  Aa  to  the  constitutional  question,  they  cited  Van- 
home  v.  Dorrance,  2  Dallas  308. 

W.  W.  Wiltbank{mih  ^hom  was  C.  IT.  T,  Collis,  City  Solicitor), 
contri. — The  requirement  of  the  Act  of  13th  June  1836,  sect.  76, 
was  annulled  by  the  Act  of  16th  March  1866,  sect.  1,  Pamph.  L. 
2242,  Br.  Purd.  1286,  pi.  111.  The  court  had  authority  to  appoint 
a  new  jury  on  the  original  petition :  Charleston  Road,  2  Grant  467. 
It  need  not  appear  from  the  report  that  all  the  jurors  were  present, 
and  the  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ings :  Springbrook  Road,  14  P.  F.  Smith  451 ;  State  Road  in 
Lehigh  and  Bucks  Counties,  10  Id.  330 ;  Road  in  Little  Britain, 

3  Casey  69 ;  New  Hanover  Road,  6  Harris  220 ;  Case  of  Green- 
leaf  Court,  4  Wharton  514.  The  jury  were  properly  sworn  or 
afiirmed  ;  the  report  shows  that  they  were  qualified,  according  to 
law,  to  perform  their  duties  :  Road  in  Lower  Macungie  Township, 
2  Casey  221 ;  Road  from  Fitzwater  Street,  4  S.  &  R.  106 ;  Dela- 
ware Avenue,  17  P.  F.  Smith  809. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
13th  1876. 

This  was  a  proceeding  in  the  Quarter  Sessions  of  Philadelphia 
county,  on  the  petition  of  John  and  A.  J.  Yewdall,  to  ascertain 
and  assess  the  damages  that  might  result  to  the  property  of  the 
petitioners  in  consequence  of  the  opening  of  Paschall  street,  in  its 
extension  from  Fifty-second  to  Haverford  street,  in  the  Twenty- 
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fourth  ward  of  the  city  of  Philadelphia.  Some  five  exceptions 
were  taken  to  the  action  of  the  court  in  the  premises,  and  are  here 
now  submitted  to  us  for  examination.  We  will  consider  them 
seriatim. 

1.  That  the  requirement  of  the  76th  section  of  the  Act  of  June 
13th  1836,  requiring  the  petition  to  be  presented  thirty  days  before 
the  commencement  of  the  term  of  court  at  which  the  viewers  are 
appointed,  was  not  observed.  The  answer  to  this  is,  that  the  act 
referred  to,  which  was  a  special  act  for  Philadelphia,  was  repealed 
by  that  of  16th  March  1866,  sec.  1,  which  applied  the  provisions 
of  the  General  Road  Law  to  the  city.  The  two  acts  are  evidently 
inconsistent  with  each  other,  and  it  is  apparent  that  the  latter  was 
designed  to  abrogate  and  supply  the  former. 

2.  That  it  does  not  appear  that  more  than  five  of  the  viewers 
were  qualified  or  acted.  But  as  the  terms  of  the  statute  are  com- 
plied with,  where  five  of  the  six  are  qualified  and  act,  this  excep- 
tion cannot  be  sustained.  If  the  act  itself  be  not  sufficient  to 
convey  its  own  meaning,  it  is  helped  out  by  the  cases  of  the  Road 
in  Little  Britain,  8  Casey  69,  and  the  New  Hanover  Road,  6  Harris 
220.  We  have  been  cited  to  the  case  of  Cambria  street,  25  P.  F. 
Smith  357,  as  sustaining  this  exception.  But  a  very  cursory 
examination  would  have  informed  the  counsel  that  that  case  was  not 
in  point,  for  there  the  sixth  juror  was  sworn  after  he  had  made  the 
view ;  and  as  he  had  acted  and  signed  the  report,  we  held  that  this 
defect  could  not  be  cured  by  treating  the  report  as  that  of  the  five 
competent  viewers. 

3.  That  the  jury  was  not  properly  sworn. 

As  we  find  nothing  on  the  record  beyond  the  statement  that  all 
the  jurors  present  "  were  duly  sworn  or  affirmed  to  perform  their 
duties  in  the  premises  according  to  law,''  this  exception  must  fall. 
As  we  must  presume  all  things  to  have  been  rightly  done,  unless 
the  contrary  appear,  and  as  the  words,  "  according  to  law,*'  neces- 
sarily mean  according  to  the  form  prescribed  by  law,  we  must 
assume  that  the  statute,  in  this  particular,  was  complied  with.  In 
In  re  Cambria  Street  the  form  of  the  oath  was  specifically  set  forth 
as  follows:  "  The  other  jurors  were  then  each  severally  sworn  or 
affirmed  to  the  faithful  discharge  of  their  duties,  the  petition  having 
first  been  read  to  them  ;'*  hence  we  were  obliged  to  say  that  a  form 
of  oath  difierent  from  the  one  prescribed  by  the  Act  of  Assembly 
had  been  adopted.  Had  the  words,  "according  to  law,"  followed 
the  above  the  statement,  the  case  would  have  been  different,  and 
the  decision  upon  it  would  also  necessarily  have  been  different. 

4.  That  the  act  is  unconstitutional,  in  that  it  only  provides  for 
six  instead  of  twelve  jurors. 

As  this  act  has  been  treated  by  both  bar  and  bench,  for  the  last 
forty  years,  as  constitutional,  we  may  be  excused  if  we  pass  this 
exception  without  further  consideration. 
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5.  That  the  jury  appointed  had  no  iurisdiction  to  assess  the 
damages  sustained  hy  the  appellant,  and  this,  because  the  assess- 
ment was  made  upon  a  petition  by  John  and  A.  J.  YewdalL  This 
exception  seems  to  me  to  be  substantial.  The  words  of  the  act 
are,  "  any  of  the  owners  may  petition,"  &c.  "  And  it  shall  be 
the  duty  of  the  jury  to  ascertain  and  report  to  the  court,  first, 
what  damages  the  parties  claiming  the  same  are  entitled  to.'*  I 
cannot,  for  my  part,  see  how,  under  this  act,  one  may  have  the 
right  to  claim  damages  for  his  neighbor ;  or  how,  on  such  claim, 
the  city  can  be  compelled  to  pay;  for  it  does  not  follow  he 
will  claim  such  damages  at  all ;  and  if  he  chooses  not  to  interpose 
such  claim,  who  may  do  it  for  him  ?  This  view  of  the  case,  how- 
ever, is  of  no  value  at  present,  for,  if  it  be  correct,  then  the  appel- 
lant has  no  standing  to  review  these  proceedings,  because  they  do 
not  affect  her ;  she  is  but  a  stranger  to  them. 

There  was  another  point  made  in  the  discussion  of  this  case 
which  we  may  notice  and  dispose  of  as  though  regularly  presented 
by  exception  ;  that  is,  that  the  second  set  of  viewers  were  appointed 
under  the  old  petition,  after  the  report  on  the  first  view  had  been 
set  aside.  But  there  is  no  reason  why  this  should  not  be  done, 
for  it  would  be  an  idle  form  first  to  withdraw  and  then  re-present 
the  petition,  which  would  obviate  the  technical  diflSculty,  if  any 
there  were ;  and  besides  this,  a  practice  of  this  kind  is  approved 
in  the  case  of  the  Charleston  Road,  2  Grant  476. 

Proceedings  affirmed. 


Wright,  Assignee  of  Smith,  versits  Yiekers,  Admin- 
istrator, &e.,  of  Montgomery,  with  notice  to 
Montgomery  et  al,  terre-tenants. 

1.  After  the  commencement  of  proceedings  in  partition  one  of  the  co-ten- 
ants who  was  a  defendant,  mortgaged  his  undivided  interest ;  judgment  quod 
partitio  Jiat  was  entered,  under  which  the  premises  were  sold.  Held,  that 
the  lien  of  the  mortgage  was  discharged,  notwithstanding  the  Act  of  March 
23d  1867,  which  provides  that  the  lien  of  a  first  mortgage  shall  not  be  destroyed 
**  by  any  judicial  or  other  sale  whatsoever." 

2.  Where  there  is  an  encumbrance  against  a  co-tenant  and  by  proceedings 
in  partition  there  is  a  division  into  equal  shares,  the  lien  is  shifted  from  the 
undivided  interest  to  the  co-tenant's  purpart. 

3.  Where  land  cannot  be  divided,  the  right  of  an  encumbrancer  of  one  co- 
tenant  attaches  to  his  share  of  the  proceeds  of  sale. 

4.  The  object  of  proceedings  in  partition  is  division  not  conversion. 

5.  It  is  only  when  a  sale  is  inevitable  that  a  partition  can  be  used  for  the 
liquidation  oi  liens. 

6.  Each  tenant  in  common  takes  the  money  value  of  his  interest  only  when 
it  is  impracticable  to  invest  him  in  severalty  with  the  interest  itself 

7.  An  affirmative  statute  repeals  a  precedent  affirmative  statute  where  its 
matter  necessarily  implies  a  negative  and  the  repugnancy  is  such  that  the  two 
acts  cannot  be  reconciled. 
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8.  A  general  statute  without  negative  words  will  not  repeal  a  previous 
statute  which  is  particular  though  the  provisions  in  the  two  be  different. 

9.  "  Judicial  sale  "  in  the  Act  of  1867,  means  such  as  would  transfer  the 
title  to  the  special  and  particular  estate  mortgaged. 

10.  BrowD  V.  Commissioners,  9  Harris  37 ;  Commonwealth  r.  Pool,  6  Watts 
33,  followed. 

February  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Philadelphia :  Of  Jan- 
uary Term  1876,  No.  115. 

This  was  a  scire  facias  sur  mortgage  issued  March  30th  1875, 
by  Ellen  E.  Wright,  assignee  of  Edward  W.  Smith,  against  George 
M.  Vickers,  administrator,  &c.,  of  Hardman  Phillips  Montgomery, 
with  notice  to  James  E.  Montgomery  and  a  large  number  of  other 
persons,  terre-tenants. 

Hardman  P.  Montgomery,  the  mortgagor,  was  a  co-tenant  with 
a  number  of  other  persons,  of  real  estate  in  the  city  of  Philadel- 
phia. Proceedings  in  partition  were  commenced  in  the  District 
Court  of  Philadelphia,  by  one  of  the  tenants-in-common  against 
her  fellows,  including  H.  P.  Montgomery.  After  the  commence- 
ment of  these  proceedings  H.  P.  Montgomery  executed  on  his 
undivided  interest,  the  mortgage  in  suit. 

The  defendants  severally  filed  affidavits  of  defence,  which  set  out 
the  foregoing  facts,  and  further  averred : — 

**  After  delivery  of  said  mortgages  judgment  quod  partitio  fiat 
was  entered,  and  it  was  so  proceeded  in  the  cause  that  an  order  of 
sale  was  duly  made  by  the  court,  and  under  the  same  the  premises 
were  duly  sold,  and  at  such  sale  this  deponent  and  her  sisters  pur- 
chased parcels  thereof,  and  paid  the  price  bid  to  the  sheriff,  and 
received  deeds  from  the  sheri£f  for  the  same,  the  sale  having  been 
confirmed  by  the  court.     All  which  happened  and  was  accom- 

Elished  before  the  writs  of  scire  facias  issued  on  said  mortgage. 
)eponent  is  informed  and  expects  to  prove,  that  the  plaintiff  in  the 
writ  had  notice  and  knowledge  of  these  proceedings,  and  especially 
of  the  order  of  sale." 

The  Act  of  March  23d  1867,  sect.  3,  Pamph.  L.  44, 1  Br.  Purd. 
479,  pi.  Ill,  enacts: — 

**  When  the  lien  of  a  mortgage  upon  real  estate  is,  or  shall  be, 
prior  to  all  other  liens  upon  the  same  property,  except  other  mort- 
gages, ground-rents,  purchase-money  due  to  the  Commonwealth, 
taxes,  charges,  assessments  and  municipal  claims,  whose  lien, 
though  afterwards  accruing,  has  by  law,  priority  given  it,  the  lien 
of  such  mortgage  shall  not  be  destroyed,  or  in  any  way  affected,  by 
any  judicial  or  other  sale  whatsoever,  whether  such  judicial  sale 
shall  be  made  by  virtue  of  authority  of  any  order  or  any  Orphans' 
or  other  court,  or  of  any  writ  of  execution,  or  otherwise  howso- 
ever." 
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The  plaintiff  obtained  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  The  rule  was  afterwards  discharged  on 
the  following  opinion  of  the  court  below: — 

'*  One  of  several  tenants  in  common  mortgaged  his  interest  in 
an  estate.  Before  the  execution  of  the  mortgage,  proceedings  in 
partition  had  been  commenced.  These  proceedings  were  subse- 
quently perfected,  and,  as  the  estate  could  not  be  divided,  it  was, 
under  an  order  of  sale,  sold  by  the  sheriff;  and  the  question  now 
to  be  decided  is,  did  the  purchasers  at  the  sale  take  the  land  divested 
of  the  lien  of  the  mortgage  ? 

"  At  the  first  reading,  the  Act  of  Assembly  of  26th  of  March 
1867,  1  Purd.  Dig.  479,  p.  Ill,  seems  to  be  very  sweeping  and 
decisive  of  the  controversy  against  the  purchasers.  If  the  lien  of 
the  mortgage,  the  subject  of  this  controversy,  *  shall  not  be  de- 
stroyed, or  in  any  way  affected  by  any  judicial  or  other  sale  what- 
soever, whether  such  judicial  sale  shall  be  made  by  virtue  or 
authority  of  any  order  or  decree  of  any  Orphans'  or  other  court, 
or  of  any  writ  of  execution,  or  otherwise  howsoever,'  then  an 
element  of  confusion  has  been  introduced  into  our  law,  which  will 
render  it  impracticable,  if  not  impossible,  to  partition  an  encum- 
bered estate,  and  will  work  the  grossest  injustice  to  those  who  are 
entitled  to  the  protection  of  the  courts.  To  rescue  this  statute 
from  a  construction  which  will  lead  to  such  results  is  not  only 'our 
object  but  our  duty. 

"  Tenants  in  common  hold  by  unity  of  possession.  Each,  how- 
ever, has  a  separate  estate,  which  may  be  encumbered  or  sold. 
Keeping  in  view  the  object  of  a  partition,  which  is  the  equitable  divi- 
sion of  an  estate  among  those  entitled  to  it,  we  must  remember  the 
distinction  pointed  out  by  Gibson,  C.  J.,  in  Commonwealth  v.  Pool, 
6  Wright  33,  when  he  said,  that  *  a  sale  in  partition  works  a  con- 
version otform  without  a  transmutation  of  essence,  and  this  dis- 
tinguishes it  from  a  sale  for  payment  of  debts,  of  which  transmuta- 
tion is  the  primary  and  entire  intent.' 

^'  If  this  distinction  be  a  sound  one,  then  the  sale  in  partition 
did  not  work  an  equitable  conversion,  for  that  conversion  is  *  de- 
pendent upon  the  particular  object  to  be  attained  by  it,'  and  the 
practical  and  legal  effect  of  the  partition  was  to  designate  the  pre- 
cise value  of  the  estate,  subject  to  the  lien  of  the  mortgage,  and  to 
which  it  attached.  What  difficulty  is  there  then  in  holding  that  the 
share  of  money  belonging  to  this  mortgagor,  under  these  proceed- 
ings in  partition,  is  in  point  of  law  as  much  land,  though  changed 
in  form,  as  though  an  allotment  had  been  made,  and  as  such  is 
bound  by  lien  of  this  mortgage. 

**  Whatever  estate  the  mortgagor  had  in  this  land  is  now  gone, 
but  the  money  made  by  the  sale  under  the  proceedings  in  partition 
represents  the  share  of  the  mortgagor  in  the  land  and  its  value, 
and  for  the  purposes  of  this  lien,  is  to  be  treated  as  land.     We 
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thus  reach  a  conclusion,  which,  while  it  does  not  disturb  the  mort- 
gage, accomplishes  the  object  of  the  Act  of  Assembly,  and  an 
estate  held  in  common  and  encumbered,  may  be  partitioned  accord- 
ing to  the  true  intent  and  meaning  of  the  law. 

^^  We  do  not  consider,  in  the  determination  of  this  case,  the  fact 
mentioned  at  the  argument,  that  the  share  in  money  made  by  the 
sale  and  belonging  to  the  mortgagor  will  not  pay  the  mortgage 
debt,  and  for  the  reason  that  the  sale  measured  the  value  of  the 
QBtate  held  by  the  mortgagor  in  common  with  his  co-tenants ;  and 
certainly  the  mortgagee  is  entitled  to  nothing  more." 

Discharging  the  rule  was  assigned  for  error  on  the  removal  of 
the  record  to  the  Supreme  Court  by  the  plaintiff. 

S.  H.  Norris  and  E.  S.  Miller^  for  plaintiff  in  error. — If  the 
mortgagee  of  an  undivided  interest  gets  in  the  partition  nothing 
but  owelty,  the  encumbrance  on  the  land  ceases,  of  course ;  but  if 
he  gets  land,  the  mortgage  adheres  to  his  share  of  the  land.  In 
this  case  there  is  no  actual  partition.  There  is  a  sale,  the  effect 
of  which  is  regulated  peremptorily  by  the  Act  of  Assembly.  The 
case  in  which  owelty  is  substituted  for  land  ceases  to  have  any 
applicability  whatever.  The  power  of  a  joint  tenant  or  tenants  in 
common  to  affect  the  convenience  of  partition  by  an  encumbrance 
upon  his  share  was  early  recognised :  Bavington  v.  Clarke,  2  Penna. 
R.  115.  Such  an  encumbrance  can  not  prevent  a  division ;  but 
that  doctrine  was  carried  out,  not  by  making  the  lien  void  or  by 
modifying  it,  but  simply  by  apportioning  it  and  for  all  purposes 
to  its  own  allotment:  McLanahan  v.  McLanahan,  2  Penna.  R.  279; 
Diermond  v.  Robinson,  2  Yeates  326 ;  Bachman  t;.  Chrisman,  11 
Harris  162.  Partition  is  generally  made  without  any  reference 
to  liens  and  encumbrances,  either  against  the  whole  tract  or  the 
shares  of  the  different  tenants ;  Seaton  v.  Barry,  4  W.  &  S.  183 ; 
Feather  v.  Strohecker,  3  Penna.  R.  506. 

J.  S.  Gerhard  and  R.  0.  McMurtrie^  for  defendants  in  error, 
cited  Berger  v.  Hiester,  6  Wharton  214;  Pierce  v.  Potter,  7 
Watts  475. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
March  30th  1876. 

It  appears  to  have  been  taken  for  granted  by  counsel  in  the 
court  below,  and  it  was  assumed  in  the  argument  here,  that  if  the 
broad  terms  of  the  Act  of  the  26th  March  1867  were  to  be  accepted 
in  their  unqualified  and  literal  sense,  they  would  be  controlling  and 
decisive  in  favor  of  the  view  presented  on  behalf  of  the  plaintiff. 
The  case  will  be  mainly  considered,  therefore,  on  that  ground.  The 
provision  is,  that  the  lien  of  a  first  mortgage  ^^  shall  not  be  destroyed 
or  in  any  way  affected  by  any  judicial  or  other  sale  whatsoever, 
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whether  such  judicial  sale  shall  be  made  by  virtue  or  authority  of 
any  order  or  decree  of  any  Orphans'  or  other  court,  or  of  any  writ 
of  execution,  or  otherwise  howsoever.*'  Here,  lands  in  the  owner- 
ship of  several  tenants  in  common  have  been  sold  under  proceed- 
ings in  partition  in  the  Court  of  Common  Pleas.  The  undivided 
interest  of  Hardman  Phillips  Montgomery,  one  of  the  co-tenants,  was 
subject  to  the  lien  of  a  mortgage  on  which  the  plaintiff  as  assignee 
has  brought  suit  against  the  purchasers  as  terre-tenants.  The 
single  question  raised  is,  whether  by  the  operation  of  the  Act  of 
1867,  the  lien  of  the  mortgage  was  divested  by  the  sale. 

When  the  act  was  passed,  the  rules  relating  to  partitions  were 
settled  and  familiar.  The  maintenance  of  an  efficient  system  for 
the  division  of  estates  amongst  their  joint  owners,  had  long  been 
a  vital  necessity  to  the  community.  Lands  descended  to  all  the 
children  of  every  decedent,  and  one,  or  several,  or  all  of  them  might 
be  unable  to  retain  them.  One  or  more  of  the  parties  in  a  joint 
enterprise  dying,  the  management  of  the  joint  property  would  often 
have  been  hopelessly  fettered,  if  it  could  not  have  been  freed  from 
the  encumbrances  of  creditors  and  the  claims  of  heirs.  Where  land 
had  become  part  of  the  assets  of  a  partnership,  a  settlement  after 
dissolution  could  often  have  been  made  practicable  only  by  its 
prompt  conversion  into  means  of  liquidation.  Besides,  as  was  said 
in  the  Girard  Life  Insurance  Company  v.  The  Farmers'  and 
Mechanics'  Bank,  7  P.  F.  Smith  388,  it  had  "  long  been  regarded 
as  sound  policy  that  property  pucehased  at  a  judicial  sale  should 
pass  into  the  hands  of  the  purchaser  clear  of  all  mere  liens."  It 
was  accordingly  held  in  that  case  that  a  sale  in  partition,  under  the 
Act  of  1799,  discharged  the  liens  of  judgments  and  mortgages  on 
the  lands  sold,  and  that  the  lien  of  a  mortgage  was  not  preserved 
by  the  Act  of  the  6th  of  April  1830,  and  its  supplement  of  the  16th 
of  April  1845.  The  analogy  between  proceedings  in  partition  by 
writ  and  proceedings  in  partition  in  the  Orphans'  Court,  was 
remarked  upon  in  the  same  case,  and  it  was  said  that  *^  there  is  no 
doubt  that  under  the  Orphans*  Court  sale,  the  entire  interest  of  an 
heir  passes  to  the  purchaser,  who  takes  it  disencumbered  of  all 
liens."  The  Act  of  the  29th  of  March  1832,  indeed,  recognises  this 
as  the  necessary  consequence  of  such  a  sale.  The  49th  section 
provides  that  "in  all  cases  where  the  share,  or  any  part  thereof,  of 
an  heir  in  real  estate  shall  be  converted  into  money,  either  by  reason 
of  the  impracticability  or  inequality  of  partition,  or  by  virtue  of  a 
sale  or  otherwise,  the  Orphans'  Court,  before  making  a  final  decree 
confirming  the  partition  or  sale,  may  appoint  a  suitable  person  as 
auditor  to  ascertain  whether  there  are  any  liens  or  encumbrances 
on  such  real  estate  affecting  the  interests  of  the  parties;  and  if  it 
shall  appear  by  the  report  of  such  auditor,  or  otherwise,  that  there 
are  such  liens,  the  said  court  may  order  the  amount  of  money  which 
may  be  payable  to  any  of  the  parties  against  whom  liens  exist  to  be 
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paid  into  court,  and  shall  have  like  power  as  to  the  distribution 
thereof  as  is  now  exercised  by  the  courts  of  common  law  where 
money  is  paid  into  court  by  sheriffs  or  coroners."  Where  the  par- 
tition either  in  the  Common  Pleas  or  Orphans'  Court  resulted  in 
a  division  into  equal  shares,  the  lien  of  the  encumbrance  was 
shifted  from  the  undivided  interest  to  the  purpart  of  the  co-tenant 
in  the  one  case  or  of  the  co-heir  in  the  other.  When  the  land  could 
not  be  divided,  the  right  of  the  encumbrancer  attached  to  what  was 
the  exact  equivalent  of  the  debtor's  interest  in  the  land — his  share 
of  the  proceeds  of  the  sale. 

In  this  condition  of  the  law  the  Act  of  1867  was  passed.  It  is 
insisted  that  the  effect  of  it  was  to  prevent  the  disturbance  of  the 
liens  of  first  mortgages  of  undivided  interests  by  any  sale  in  parti- 
tion, and  to  preserve  them  as  encumbrances  on  the  same  interests 
in  the  hands  of  the  purchasers.  Very  grave  inconveniences,  so 
grave,  indeed,  as  to  amount  to  injustice,  would  result  from  such  a 
construction.  It  would  seem  obvious,  if  the  legislature  had  in- 
tended to  make  so  wide-reaching  a  change  in  the  existing  law,  that 
they  would  have  provided  for  consequences  that  could  not  but  have 
been  foreseen.  Practically,  the  lien  of  a  mortgage  would,  for  pur- 
poses of  security,  be  lefl  to  encumber  the  interests  of  all  his  co- 
tenants  whenever  a  sale  would  be  the  result  of  a  partition.  How- 
ever numerous  the  parcels  into  which  the  property  would  be  divided, 
each  of  them  in  the  hands  of  the  purchaser  would  be  followed  by 
the  encumbrance.  This  might  add  to  the  value  of  a  first  mortgage 
as  a  security,  but  its  efiect  on  the  value  of  the  land  could  only  be 
disastrous.  Nothing  would  deter  a  bidder  for  a  single  purpart  so 
surely  as  the  knowledge  that  the  estate  in  his  hands  would  be  sub- 
ject after  his  purchase  to  an  indefinite  and  unadjusted  proportion 
of  a  floating  and  shifting  lien  which  would  expand  and  contract 
fi-om  year  to  year  over  the  different  parcels  of  the  property  as 
market  values  would  rise  and  fall.  There  is  nothing  in  the  enact- 
ment to  prevent  the  co-tenant  whose  interest  in  the  land  had  been 
encumbered  from  taking  his  share  of  the  purchase-money  produced 
by  the  sale.  That  would  be  freed  from  every  burden  if  the  lien 
must  follow  the  land.  It  is  true  that  plans  might  be  invented  to 
avert  such  a  palpable  injustice.  The  co-tenants  might  be  subrogated 
to  the  rights  of  the  owner  of  the  encumbered  interest  in  the 
money,  and  a  sort  of  equality  could  be  worked  out  in  this  clumsy 
way.  But  this  would  require  such  an  exercise  by  the  courts  of 
discretionary  power  as  to  amount  to  special  legislation  in  its  most 
objectionable  form.  The  general  effect  of  imputing  to  the  legisla- 
ture the  intention  contended  for  on  behalf  of  the  plaintiff,  would 
be,  whenever  a  mortgage  was  found  to  intervene,  to  subvert  the 
entire  system  of  partition  in  the  common  law  courts  which  had 
been  built  up  subsequently  to  the  passage  of  the  Act  of  1799,  and 
to  repeal  the  49th  section  of  the  Act  of  1832.     To  work  a  change 
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80  radical  by  implication  from  the  language  of  the  law,  words  abso- 
lutely unmistakable  in  their  purport  must  be  found  to  have  been 
employed. 

The  Act  of  1867  was   described  by  its   title  as   "relating  to 

i'udicial  sales  and  the  preservation  of  the  lien  of  mortgages." 
'he  first  section  authorized  the  recording  of  deeds  for  lands  sold 
under  the  Act  of  the  18th  of  April  1853,  upon  their  acknowledg- 
ment in  court  duly  certified  without  other  acknowledgment,  and 
empowered  the  court  of  the  county  of  a  grantor's  residence  to 
approve  the  security  required. by  the  act,  and  certify  such  approval 
to  the  court  decreeing  the  sale.  The  second  section  declared  that 
private  sales  made  by  order  of  court  under  the  Act  of  1853  should 
discharge  the  premises  sold  from  the  debts  of  decedents,  except 
debts  of  record  and  debt^  secured  by  mortgage.  These  were  the 
only  specific  provisions  in  regard  to  judicial  sales.  The  general 
words  under  which  this  controversy  has  arisen  were  contained  in 
the  third  section,  which  had  special  relation  to  "the  preservation 
of  the  lien  of  mortgages.*'  The  primary  idea  suggested  by  an 
enactment  for  such  a  purpose  would  be  that  of  its  connection  with 
other  enactments  providing  for  the  security  of  such  and  other  liens. 
While  it  is  to  be  treated  as  in  pari  materia  with  the  Acts  of  1830 
and  1845,  and  while  it  would  control  the  operation  of  other  laws 
relating  to  liens  as  such,  it  does  not  necessarily  follow  that  this  act 
should  affect  any  of  the  provisions  of  laws  whose  general  scope 
embraces  the  division,  devolution  and  transmission  of  estates  in 
land.  The  object  of  proceedings  in  partition  is  division,  and  not 
conversion.  And  whenever  it  can  be  done  this  object  is  carried 
into  effect.  It  is  always  possible  that  a  sale  may  be  necessary,  but 
that  is  a  contingent  incident,  and  not  the  original  end  in  view,  and 
it  is  only  when  a  sale  is  inevitable  that  a  partition  can  be  used  for 
the  liquidation  of  liens.  Each  tenant  in  common  takes  the  money 
value  of  his  interest  only  when  it  is  impracticable  to  invest  him  in 
severalty  with  the  interest  itself.  It  can  very  readily  be  conceived, 
therefore,  when  this  act  was  passed,  that  no  thought  of  the  parti- 
tion statutes  was  in  the  legislative  mind.  "Every  affirmative 
statute  is  a  repeal  of  a  precedent  affirmative  statute  where  its 
matter  necessarily  implies  a  negative ;  but  only  so  far  as  it  is 
clearly  and  indisputably  contradictory  and  contrary  to  the  former 
act  'in  the  very  matter'  (Foster's  Case,  11  Rep.  64),  and  the 
repugnancy  such  that  the  two  acts  cannot  be  reconciled :"  Potter's 
Dwarris  on  Statutes  154.  The  American  cases  are  substantially 
to  the  same  effect.  To  repeal  a  statute  by  implication,  there  must 
be  such  a  positive  repugnancy  between  the  provisions  of  the  new 
law  and  the  old  that  they  cannot  stand  together  or  be  consistently 
reconciled:  Id.  154,  155,  note  4,  and  the  cases  there  cited.  !ft 
was  held  in  Brown  v.  The  County  Commissioners,  9  Harris  37, 
that  a  general  statute  without  negative  words  will  not  repeal  a 
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previous  statute  which  is  particular,  though  the  provisions  in  the 
two  be  different.  Although  two  acts  of  parliament  are  seemingly 
repugnant,  yet,  if  there  be  no  clause  of  non  obstante  in  the  latter, 
they  shall,  if  possible,  have  such  a  construction  that  the  latter  may 
not  be  a  repeal  of  the  former  by  implication :  Potter's  Dwarris  157. 
The  same  view  has  been  taken  where  powers  under  several  acts  are 
such  as  may  well  subsist  together:  15  East  377.  However  general 
the  words  of  the  Act  of  1867,  it  is  not  believed  that  they  were 
used  with  the  intention  of  referring  to  a  subject  to  which  they 
could  only  incidentally  and  exceptionally  apply.  "It  cannot  be 
contended,'*  Lord  Kenyon  said,  in  Williams  v.  Pritchard,  4  Term 
Bep.  2,  4,  "that  a  subsequent  act  of  parliament  will  not  control 
the  provisions  of  a  former  one,  if  it  were  intended  to  have  that 
operation  ;  but  there  are  several  cases  in  the  books  to  show  that 
^hen  the  intention  of  the  legislature  was  apparent  that  the  subse- 
quent act  should  not  have  such  an  operation  there,  even  though 
the  words  of  the  statute,  taken  strictly  and  grammatically,  would 
repeal  a  former  act,  the  courts  of  law,  judging  for  the  benefit  of 
the  subject,  have  held  that  they  ought  not  to  receive  such  a  con- 
struction." And  this  is  in  accordance  with  doctrines  that  have 
become  axiomatic.  One  of  Domat's  rules  of  law  and  of  interpre- 
tation is  in  these  words  :  "  It  happens  in  two  sorts  of  cases  that 
it  is  necessary  to  interpret  the  laws.  One  is  when  we  find  some 
obscurity,  ambiguity,  or  other  defect  of  expression;  for  in  this  case 
it  is  necessary  to  interpret  the  law  in  order  to  discover  its  true 
meaning..  And  this  kind  of  interpretation  is  limited  to  the  ex- 
pression that  it  may  be  known  what  the  law  says.  The  other  is, 
when  it  happens  that  the  sense  of  a  law,  how  clear  soever  it  may 
appear  in  the  words,  would  lead  us  to  false  consequences,  and  to 
decisions  that  would  be  unjust  if  the  law  were  indiiferently  applied 
to  everything  that  is  contained  within  the  expression.  For  in  this 
case  the  palpable  injustice  that  would  follow  from  this  apparent 
sense  obliges  us  to  discover  by  some  kind  of  interpretation,  not 
what  the  law  sai/Sy  but  what  it  means;  and  to  judge  by  its  mean- 
ing how  far  it  ought  to  be  extended,  and  what  are  the  bounds  that 
ought  to  be  set  to  its  sense." 

As  a  technical  authority,  the  case  of  the  Girard  Life  Insurance 
Company  v.  The  Farmers*  and  Mechanics'  Bank,  supra^  is  of 
course  valueless  in  the  present  discussion,  for  it  grew  out  of  facts 
occurring  before  the  Act  of  1857  was  passed.  But  the  case  was 
decided  nearly  a  year  after  the  enactment,  and  when  its  provisions 
must  have  become  familiar  to  the  profession  and  to  the  members 
of  the  court ;  and  it  is  a  fact  of  some  significance,  that  in  deliver- 
ing the  opinion  Judge  Strong  said :  "  The  argument  from  the 
inconvenience  of  selling  subject  to  encumbrances  on  the  interests 
of  some  of  the  parties  is  not  without  weight.  It  would  produce 
great  difficulty  and  uncertainty  in  the  distribution,  and  it  would 
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exhibit  the  anomaly  of  a  right  conferred  by  one  tenant  in  common 
superior  to  that  he  ever  possessed.*'  It  would  seem  certain,  when 
that  case  was  decided,  that  no  idea  of  the  capacity  of  the  statute 
to  work  results  thus  deprecated,  had  obtained  lodgement  in  the 
professional  or  judicial  mind. 

It  is  urged  that  a  sale  under  proceedings  in  partition  must  be 
governed  by  the  act  because  the  sale  is  judicial,  and  because  the 
act  applies  to  all  judicial  sales  without  exception  or  qualification. 
But  a  sale  of  perishable  goods  under  an  order  of  court  pending 
a  controversy  in  regard  to  the  title  to  them,  would  be  equally  a 
judicial  sale,  and  yet  it  would  never  be  pretended  that  it  would  be 
governed  by  the  most  general  law  that  could  be  framed  to  regulate 
judicial  sales  of  personal  property  in  ordinary  practice.  The  act 
of  conversion  would  be  the  incidental  exercise  of  the  general 
jurisdiction  of  the  court,  and  the  effect  would  simply  be  that  in 
place  of  the  goods  their  money  price  would  be  substituted  on  which 
the  judgment  in  the  end  would  operate.  So  a  sale  is  an  occasional 
and  contingent,  and  not  a  necessary  incident  of  a  partition.  The 
property  being  divided,  the  lien  of  a  mortgage  would  be  drawn  to 
the  particular  purpart  allotted  to  the  mortgagor.  Symmetry  of 
principle  requires,  when  a  sale  has  been  made,  that  the  lien  on  the 
undivided  interest  should  be  transferred  to  the  mortgagor's  share 
of  the  purchase-money  which  the  sale  has  produced.  And  this 
symmetry  ought  to  be  disturbed  only  in  view  of  an  unequivocal 
expression  of  legislative  will.  The  distinctive  characteristics  of 
this  proceeding  were  clearly  stated  by  Chief  Justice  Gibson,  in  the 
Commonwealth  v.  Pool,  6  Watts  83.  "  A  sale  in  partition  works 
conversion  of  form  without  a  transmutation  of  essence,  and  this 
distinguishes  it  from  a  sale  for  payment  of  debts,  of  which  trans- 
mutation is  the  primary  and  entire  intent.  *  *  *  In  every  judi- 
cial sale  for  payment  of  debts,  the  money  raised  for  the  object  is 
in  the  course  of  administration,  and  no  process  lies  against  it  to 
enforce  or  continue  a  lien  on  it;  but  money  raised  incidentaHy 
by  process  in  partition,  is  land  in  another  form,  and  attended  witn 
inheritable  qualities." 

Hitherto,  the  question  has  been  discussed  upon  the  assumption 
that  the  terms  of  the  statute,  if  entirely  unrestrained,  would  be 
necessarily  applicable  to  the  case,  and  would  control  its  determina- 
tion. But  it  may  be  considered  in  an  aspect  under  which  grave 
doubt  would  arise  whether  such  an  assumption  is  well  grounded. 
The  legislative  provision  was  for  the  protection  of  the  liens  of  mort- 
gages from  destruction  by  judicial  sales.  What  "judicial  sales'* 
were  intended  ?  Manifestly  such  as  should  transfer  the  title  to 
the  special  and  particular  estate  mortgaged.  A  single  co-tenant's 
interest  is  only  a  fractional — often  it  is  only  a  minute — proportion 
of  the  land  of  which  it  forms  a  part.  His  rights,  and  those  of  his 
creditors  resulting  from  their  liens  against  him,  must  be  so  restrained 
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in  their  exercise  as  to  leave  the  rights  of  his  co-tenants  unimpaired. 
The  statute  can  have  ample  and  adequate  as  well  as  reasonable 
application  by  confining  its  operation  to  the  identical  and  specific 
interest  encumbered  and  sold.  A  rule  that  a  first  mortgage  on  an 
undivided  interest  in  land  should  not  be  divested  by  a  sale  on  a 
junior  judgment  against  the  mortgagor,  would  be  unobjectionable. 
So,  a  sale  under  an  order  of  the  Orphans*  Court  for  the  payment 
of  debts,  or  on  the  application  of  the  guardians  of  minor  heirs, 
would  be  properly  subject  to  such  a  rule.  And  no  vital  prin- 
ciple would  be  invaded  by  holding  that  a  sale  of  an  undivided 
interest  under  any  of  the  various  provisions  of  the  Act  of  the  18th 
of  April  1853,  would  leave  a  first  mortgagor's  lien  undivested.  To 
such  and  to  similar  cases  the  Act  of  1867  could  be  safely  extended. 
The  legislature  contemplated  judicial  sales  of  the  property  mort- 
gaged, and  not  judicial  sales  of  other  property  of  which  that  mort- 
gaged would  form  a  subordinate  part,  and  the  title  to  which  would 
pass  only  as  an  incidental  consequence  of  a  proceeding  having  a 
wider  and  a  more  general  scope.  The  sale  of  one-twentieth  of  a 
hundred  acres  of  land  would  be  one  thing.  The  sale  of  the  whole 
tract  by  which,  as  a  particular  incident,  the  title  to  the  one-twen- 
tieth would  be  transferred,  would  be  another  and  quite  a  difi'erent 
thing.  In  the  one  case,  the  lien  of  a  mortgage  of  the  fractional 
interest  would  remain  undisturbed.  In  the  other,  it  must  be  held 
that  it  would  be  divested,  for  otherwise  the  scope  of  the  statute 
would  be  extended  to  affect  parties  and  objects  not  embraced  by 
any  rational  and  just  construction  within  its  intention  or  its  terms. 

Upon  every  ground,  it  is  believed  that  the  question  in  the  cause 
was  accurately  ruled  by  the  court  below.  By  due  process  of  law 
all  rights  of  the  mortgagor  in  this  land  have  been  extinguished. 
In  due  legal  form  their  exact  equivalent  in  money  has  been  ob- 
tained. This  money  is  the  measure  of  the  value  of  the  mortgagor's 
land  on  the  one  hand,  and  of  the  extent  of  the  mortgagee's  lien 
on  the  other.  Certainly  there  can  be  no  hardship  in  a  legal  rule 
that  gives  to  a  creditor  the  entire  property  which  he  has  accepted 
as  the  security  for  his  debt. 

The  order  of  the  Court  of  Common  Pleas  discharging  the  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defence  is  affirmed. 

Mr.  Justice  Paxson. — I  concur  in  what  has  been  so  well  said 
by  our  brother  Woodward,  and  I  desire  to  say  in  addition,  that 
if  we  are  to  give  a  literal  construction  to  the  Act  of  1867,  it  will 
preserve  the  lien  of  a  mortgage  though  the  sale  be  upon  said  mort- 
gage, or  upon  the  bond  accompanying  it.  Even  a  sale  upon  a 
prior  mortgage  is  within  the  letter  of  the  act.  So  is  a  judicial  sale 
in  the  execution  of  a  power  contained  in  a  will.  Such  sale  of  a 
necessity  sweeps  away  all  subsequent  liens  as  well  as  estates.  I 
do  not  think  that  the  word  "  lien"  in  the  Act  of  1867  is  to  be  taken 
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in  its  technical  sense,  but  rather  in  the  broad  sense  of  embracing 
any  charge  or  right  upon  the  land  by  means  of  which  a  sale  thereof 
could  be  compelled.  Of  this  nature  is  a  power  of  sale  before  men- 
tioned. So,  also,  I  am  inclined  to  think  is  the  right  or  power 
which  each  owner  has  to  compel  partition.  Such  right  is  incident 
to  every  tenancy  in  common,  and  an  encumbrancer  who  takes  a 
lien  upon  an  undivided  interest,  takes  it  subject  to  the  paramount 
right  of  each  tenant  to  have  partition,  with  notice  thereof. 

Chief  Justice  Agnew  and  Mr.  Justice  Sharswood  dissented. 


Shallcross  versus  Smith. 

1.  A  married  woman  and  her  husband  executed  &  joint  bond  with  warrant : 
judgment  was  entered  on  it  against  both :  Held,  that  as  to  the  wife  the  bona 
and  warrant  were  a  nullity  and  the  juds^ent  against  her  could  be  stricken  off. 

2.  The  bond  and  warrant  being  a  nullity  as  to  the  wife,  it  was  the  husband^s 
bond  singly  and  it  was  not  error  to  refuse  to  strike  off  the  judgment  as  to  him. 

February  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Philadelphia :  Of  July 
Term  1875,  No.  28. 

On  the  11th  of  September  1871,  Samuel  S.  Shallcross  and 
Lamira  A.  Shallcross  his  wife,  entered  into  a  joint  bond  for  $7400, 
conditioned  for  the  payment  of  $3700.  The  bond  was  secured  by 
a  mortgage  of  the  same  parties  on  the  real  estate  of  the  wife.  She 
died  May  8th  1873.  The  real  estate  was  sold  under  the  mortgage, 
November  8th  1873,  for  $3188.54.  On  the  31st  of  March  1874, 
judgment  was  entered  on  the  bond  and  warrant  against  Samuel  S. 
Shallcross  and  Lamira  A.  Shallcross.  Under  a  fieri  facias  issued 
February  20th  1875,  on  this  judgment,  the  interest  of  Samuel  S. 
Shallcross  in  certain  real  estate  was  levied  on  and  condemned,  and 
a  vend.  ex.  issued,  which  was  stayed.  A  rule  was  taken  to  strike 
off  the  judgment. 

The  court  (Allison  P.  J.)  discharged  the  rule,  on  the  ground 
that  the  bond,  though  joint,  was  operative  against  the  party  com- 
petent to  contract 

Shallcross  took  a  writ  of  error,  and  assigned  for  error  the  decree 
discharging  bis  rule. 

JE.  Wilson  (with  whom  was  JT".  O-.  Ward)^  for  plaintiff  in  error. — 
Judgment  on  a  joint  warrant  of  attorney  can  be  entered  only  against 
all  the  makers :  Dalrymple  v.  Fraser,  15  Law  Jour.,  N.  S.  193 ; 
Gee  V.  Lane,  15  East  592  ;  Raw  v.  Alderson,  7  Taunt.  453 ;  Hunt 
V.  Chamberlain,  3  Halst.  336 ;  Harris  v.  Wade,  1  Chit.  322 ;  Wood 
V.  Heath,  Id.  708,  note. 
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TF.  0.  Hannis,  for  defendant  in  error. — A  bond  and  warrant 
of  a  married  woman  being  absolutely  void  (Keiper  v,  Helfricker, 
6  Wright  325 ;  Steinman  v,  Ewing,  7  Id.  63 ;  Glidden  v.  Strupler, 
2  P.  F.  Smith  400),  they  are  to  be  treated  as  if  executed  by  the 
husband  alone.  A  contract  signed  by  an  infant  or  feme  covert 
and  one  9ui  juris,  is  binding  on  the  one  sui  juris :  Addison  on 
Contracts  970 ;  2  Hilliard  on  Contracts  132 ;  Swanzey  v,  Parker, 
14  Wright  452 ;  Motteux  v.  St.  Aubin,  2  W.  Black.  1133. 

Judgment  was  entered  in  the  Supreme  Court,  March  6th  1876, 
Per  Curiam. — The  warrant  of  attorney  and  bond  of  Mrs. 
Shallcross  were  a  mere  nullity.  The  entry  of  judgment  on  it  was 
not  binding  on  her  and  can  be  stricken  off.  But  it  does  not  follow 
that  the  bond  and  warrant  are  void  as  to  her  husband,  Samuel  S. 
Shallcross.  Being  void  as  to  her,  it  was  his  bond  singly.  We  see 
no  error  in  refusing  to  strike  off  the  judgment  as  to  him. 

Judgment  affirmed. 


Sarah  L.  Keene^s  Estate. 

1.  A  bequest  was  to  **  my  niece  Ellen  *  *  ♦  $30,000,  to  be  invested  in 
ground-rents,  &c.,  the  interest  to  be  paid  to  her  only,  or  her  power  of  attorney, 
whether  married  or  single,  during  her  life,  and  after  her  death  to  her  chil- 
dren, if  any,  absolutely,  but  if  she  dies  without  issue,  the  principal  to  go  to 
her  brothers ;  ♦  ♦  ♦  but  if  she  marries  without  my  consent,  or  after  my  death, 
to  any  person  whom  I  did  not  approve  during  my  life,"  the  devise  to  be  void  ; 
Hdd,  to  be  an  active  trust. 

2.  The  niece  and  two  others  were  appointed  executors  ;  the  niece  only 
survived  the  testatrix:  Held^  that  she  being  executrix  might  retain  the 
bequest  as  trustee,  without  giving  security  to  those  in  remainder  under  the 
Act  of  April  17th  1869. 

February  17th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CXJR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans*  Court  o{  Philadelphia :  In  the  estate 
of  Sarah  Lukens  Keene,  deceased :  No.  49  of  July  Term  1874. 

The  decedent  died  on  the  11th  of  May  1866,  having  never  been 
married.     She  left  a  will  dated  November  1843,  and  proved  June         , 
9th  1866,  by  which  she  made  a  number  of  specific  devises  and 
bequests,  and  also  the  following  provisions : — 

"  I  bequeath  to  my  dear  niece,  Ellen  Keene,  whom  I  have 
educated,  the  sum  of  thirty  thousand  dollars,  to  be  invested  in 
ground-rents,  or  bonds  and  mortgages  on  real  estate,  the  interest 
to  be  paid  to  her  only,  or  her  power  of  attorney,  whether  married 
or  single,  during  her  life,  and  after  her  death  to  her  children,  if  any, 
absolutely ;  but  if  she  dies  without  issue,  the  principal  to  go  to  her 
brothers,  Henry  and  James,  namely,  the  aforesaid  investment  of 
thirty  thousand  dollars  in  ground-rents,  and  bonds  and  mortgage. 

Digitized  by  V 


/Google/ 


134  SUPREME  COURT  [Philadelphia 

[Keene's  Estate.] 

the  interest  only  for  their  uses ;  but  to  their  children,  lawful  issue, 
absolutely.  But  if  she  marries  without  my  consent,  or  after  my 
death,  to  any  person  whom  I  did  not  approve  during  my  life,  then 
this  devise  shall  be  null  and  void,  and  she  shall  only  receive  ten 
thousand  dollars,  subject  to  the  same  investment  of  ground-rents, 
or  bond  and  mortgage,  the  interest  only  to  be  paid  to  her  alone, 
or  her  power  of  attorney,  and  after  her  death  to  her  children 
absolutely.  I  have  made  this  clause,  not  from  any  fear  of  its 
probable  necessity,  but  from  prudence  and  precaution.  If  she  dies 
without  lawful  issue,  this  sum  to  go  to  her  brothers  in  the  same 
manner  as  specified  above  in  the  larger  sum. 

"  I  give  and  bequeath  to  my  nephew,  Henry  Edgar  Keene,  ten 
thousand  dollars,  to  be  invested  in  ground-rents,  or  bonds  and 
mortgages  on  real  estate,  the  interest  only  to  be  paid  to  him  during 
his  natural  life ;  if  he  marries  and  has  children,  to  his  lawful  issue, 
absolutely;  but  if  he  dies  unmarried  this  sum  to  be  divided 
between  his  two,  or  one  surviving  brother  and  sister,  subject  to  the 
same  investment,  and  receiving  the  interest  only  of  the  same 
during  their  lifetime. 

"It  is  my  will,  that  my  executors  shall  have  power  to  sell  the 
large  lot,  situated  on  Chestnut  street,  &c.  *  *  *  or  any  part  of  ray 
real  estate  not  already  devised  to  pay  my  legacies ;  but  not  until 
two  years  have  elapsed  from  the  time  of  my  death,  unless  the 
property  shall  have  attained  its  full  and  just  value,  and  the  stocks 
in  which  much  of  my  personal  estate  is  vested,  have  attained  also 
par  value. 

"  The  residue  of  my  estate,  real  and  personal,  I  give  and  be- 
queath, to  my  dear  and  affectionate  niece,  Ellen  Keene,  subject  to 
the  same  conditions  as  my  legacy  of  the  thirty  thousand  dollars 
specified  in  a  former  part  of  this  instrument,  the  principal  to  be 
invested  in  ground-rents  or  in  the  bank  stock  considered  safe,  but 
preferable  in  bond  and  mortgage  on  real  estate,  the  interest  to  be 
enjoyed  by  her  during  her  life,  the  principal  to  devolve  to  her 
children,  lawful  issue  absolutely ;  if  she  dies  unmarried,  she  has 
power  to  devise  it,  to  which  ever  of  her  brothers  she  will  consider 
most  worthy  to  inherit  her  bequest  and  mine,  the  interest  only  to 
them,  to  their  children,  lawful  issue  absolutely." 

She  named  three  executors,  one  of  whom  was  Ellen  Keene ;  she 
only  survived  the  testatrix. 

Beside  the  real  estate  particularly  mentioned  in  her  will.  Miss 
Keene,  the  testatrix,  died  seised  also  of  a  lot  of  ground  in  Sun- 
bury,  Northumberland  county,  which  John  Lukens  had  in  the  year 
1785  conveyed  to  his  daughter,  Tacy  Lennox,  who  devised  the  resi- 
due of  her  estate,  including  this  lot,  to  Miss  Keene. 

On  the  17th  day  of  May  1866,  "  S.  B.  W.  Mitchell  and  Ellen 
Keene  Mitchell,  his  wife,  late  Ellen  Keene,  the  sole  executrix,  &c., 
of  Sarah  Lukens  Keene,  the  said  S.  B.  W.  Mitchell  joining  in  the 
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execation  by  virtue  of  his  marriage  with  the  said  Ellen  Keene/* 
conveyed  this  lot  for  the  consideration  of  $1000.  The  deed  recited 
the  devise  to  Miss  Keene,  the  provision  in  her  will  giving  her 
executors  power  to  sell  any  part  of  her  real  estate,  &c. 

Ellen  Keene  was  married  in  the  lifetime  of  the  testatrix  but 
after  the  date  of  her  will,  to  S.  B.  W.  Mitchell.  Henry  Keene  aleo 
was  married  before  her  death.  Neither  Ellen  nor  Henry  have  had 
any  children. 

The  testatrix  left  at  her  death  the  following  next  of  kin: 
The  above-named  Ellen  Keene  (Mitchell)  and  Henry  E.  Keene, 
who  were  children  of  her  brother,  Jesse  L.  Keene,  deceased; 
Lawrence  St.  Clair  Keene  and  others,  children  of  James  B.  Keene, 
deceased,  a  nephew  of  decedent ;  Jesse  L.  Keene  and  Edwin  J. 
Keene,  children  of  Lennox  Keene,  deceased,  another  nephew. 

Lawrence  St.  Glair  Keene  and  Edwin  J.  Keene  petitioned  the 
Orphans'  Court,  setting  forth  that  they  had  a  contingent  interest 
in  the  bequests  to  Mrs.  Mitchell  and  Henry  E.  Keene,  and  prayed 
for  a  citation  to  Mrs.  Ellen  Mitchell,  requiring  her  to  settle  an 
account  of  her  administration  as  executrix  of  Miss  Keene. 

The  petition  further  prayed  that  the  accountant  and  Henry  E. 
Keene  respectively  be  required  to  give  security  for  the  contingent 
interests  of  the  petitioners  under  the  will  of  the  testatrix. 

The  accountant,  amongst  other  things,  answered  that  the  peti- 
tioners "  have  no  standing  to  ask  security  from  her  as  executrix, 
or  individually,  until  they  have  judicially  established  their  contin- 
gent interest,  and  shown  waste  and  mismanagement." 

The  executrix  accordingly  filed  an  account ;  it  did  not  include 
the  proceeds  of  sale  of  the  Sunbury  lot. 

The  account  was  referred  to  Joseph  A.  Clay,  Esq.,  as  auditor, 
to  examine  and  adjust  and  report  distribution. 

The  auditor  made  corrections  in  the  account,  and  amongst  other 
things  surcharged  the  accountant  with  $1000,  the  proceeds  of  the 
Sunbury  lot. 

He  found  the  balance  in  her  hands,  being  the  proceeds  of  both 
real  and  personal  estate,  to  be  $50,663.44.  He  reported  that  this 
should  be  distributed  *'  as  residue  to  Mrs.  Ellen  Keene  Mitchell 
for  her  life,  according  to  the  will  of  the  testatrix,  and  upon  her 
giving  the  security  required  by  the  Act  of  Assembly.'* 

The  accountant  filed  exceptions  to  the  report ;  one  was  that  the 
accountant  had  been  surcharged  with  $1000,  the  proceeds  of  the 
Sunbury  lot;  another  that  the  auditor  held  "the  accountant  liable 
to  give  security  for  assets  that  she  holds  as  executrix  subject  to 
the  limitations  and  trusts  of  the  will  of  her  testatrix." 

In  delivering  the  opinion  of  the  Orphans'  Court  on  these  excep- 
tions, Allison,  P.  J.,  said : — 

"  The  most  important  exception  to  the  report  of  the  auditor 
raises  the  question  whether  under  the  will  of  the  testatrix  a  trust 
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exists  as  to  the  bequest  of  $30,000  and  the  residue  of  the  estate 
to  Ellen  Keene  Mitchell,  and  as  to  a  bequest  of  $10,000  to  Henry 
E.  Keene,  who  stood  respectively  in  the  relationship  of  niece  and 
nephew  to  the  testatrix.  The  auditor  holds  that  the  executrix  had 
no  trust  to  perform,  and  that  she  must  pay  or  transfer  the  securities 
belonging  to  the  estate  to  the  legatees  respectively,  upon  their 
giving  the  security  required  by  the  Act  of  Assembly  in  case  of 
payment  of  principal  to  a  legatee  for  life.  This  conclusion  is 
founded  chiefly  on  Parker's  Appeal,  11  P.  F.  Smith  478.  *  *  * 

'*  We  think  it  may  be  affirmed  that  the  broad  doctrine  that  a 
trust  to  invest  and  keep  invested  a  fund  to  receive  and  pay  income 
or  profit  to  another,  constitutes  an  active  trust  in  Pennsylvania, 
and  that  it  has  not  been  overthrown  by  the  case  of  Parker's  Ap- 
peal. In  the  case  before  us  we  have  the  sum  of  $30,000  and  the 
residue  of  the  estate  given  to  the  executors,  of  whom  Ellen  Keene 
Mitchell  was  one,  first  to  be  invested  in  ground-rents  or  in  bonds 
and  mortgages;  second,  the  interest  to  be  paid  during  her  life  to 
Ellen  Keene  only^  or  to  her  attorney,  whether  she  married  or  re- 
mained single ;  and  after  her  death  to  her  children  absolutely.  If 
the  testamentary  disposition  of  this  portion  of  the  estate  ended  at 
this  point,  it  could  not  be  rightfully  claimed  '  that  the  form  of  the 
bequest  in  Parker's  Appeal  is  substantially  and  indeed  almost 
identically  the  same  as  that  employed  by  Miss  Keene.'  It  would 
yet  be  wanting  in  a  direction  to  invest  the  legacy  in  specified 
securities,  and  to  keep  it  so  invested  for  the  life  of  the  first  taker, 
and  with  the  power  given  to  her  to  dispose  of  the  residue  by  will 
in  case  she  did  not  marry.  When  to  this  is  added  the  duty  upon 
the  part  of  the  executors  to  hold  the  property  and  pay  the  same 
to  contingent  devisees  in  case  Ellen  Keene  should  die  unmarried, 
the  income  to  be  paid  for  life  to  said  devisees,  with  remainder  to 
their  children  absolutely,  we  think  that  it  presents  the  case  of  a 
bequest,  which  is  not  substantially  nor  identically  the  same  as 
Parker's  Appeal.  But  when  to  this  is  added  the  fact  that  there  is 
a  sole  and  separate  use  for  Mrs.  Mitchell  during  her  marriage,  the 
divergence  from  Parker's  Appeal  becomes  more  apparent,  the 
interest  is  directed  to  be  paid  to  her  only,  or  to  her  attorney, 
whether  married  or  single.  *  *  *  That  a  separate  use  was  intended 
cannot,  we  think,  be  questioned ;  the  income  was  to  be  paid  to 
her  only,  or  upon  her  power  of  attorney.  This  brings  it  within  the 
general  principle  that  whenever  it  appears  that  the  wife  is  intended 
to  have  property  for  her  sole  use  that  intention  will  be  carried  into 
effect  by  a  court  of  equity.  In  a  conveyance  made  directly  to  a 
wife  any  words  which  sufficiently  show  the  intention  to  secure  a 
use  to  her,  or  to  separate  for  her  benefit  the  use  from  the  title 
must  also  indicate  an  intention  to  exclude  the  husband.  There  is 
no  particular  form  of  words  necessary  for  the  creation  of  such  an 
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interest ;  the  question  is  one  of  intention,  and  is  to  be  solved  by 
the  established  rules  of  interpretation.  *  *  * 

"  It  is  not  necessary  to  create  a  separate  interest  in  a  wife  that 
a  trustee  should  be  interposed  between  her  and  her  husband. 
Equity  will,  if  it  is  requisite  to  support  the  intention,  turn  the 
husband  into  a  trustee  for  the  wife.  *  *  * 

"  Sarah  L.  Keene  appointed  three  executors  of  her  will,  of 
whom  the  accountant  was  one,  and  she  is  now  the  only  survivor ; 
but  this  does  not,  as  we  have  seen,  prevent  the  separate  use  vesting 
nor  is  it  material  that  the  bequest  is  directly  to  the  legatee.  *  *  * 

"We  sustain  the  trust  as  to  Mrs.  Mitchell  for  the  following 
reasons : — 

"  1.  It  is  an  active  trust  for  the  life  of  Mrs.  Mitchell. 

"2.  It  is  necessary  to  hold  the  fund  or  securities  for  those  who 
are  contingently  in  remainder  in  several  degrees. 

**  3.  There  is,  we  think,  a  clear  intention  to  create  a  separate  use 
for  Mrs.  Mitchell;  the  use  having  been  established  in  expectation 
that  she  would  marry,  which  is  shown  not  only  by  first  portion  of 
the  bequest,  but  by  the  subsequent  reduction  of  the  legacy  from 
$30,000  to  $10,000,  if  she  married  without  the  approval  of  the 
testatrix. 

"  For  the  reason  given  we  uphold  the  bequest  to  Mrs.  Mitchell 
as  a  live  trust.  If  there  was  nothing  more  than  the  performance 
of  active  duties  by  the  executors,  to  invest  and  to  keep  invested  the 
fund,  to  collect  and  pay  over  income  to  her,  we  think  this  trust 
cannot  be  overthrown.  *  *  * 

"  We  are  also  of  the  opinion  that  a  trust  exists  as  to  the  legacy  of 
$10,000  to  the  nephew,  Henry  E.  Keene,  because  the  duties 
imposed  are  such  as  to  constitute  it  an  active  trust.  It  was  incum- 
bent on  the  executors  to  invest  in  ground-rents  and  mortgages,  to 
pay  the  interest  only  to  Henry  for  life ;  the  remainder  is  to  his 
children  absolutely.  Henry  is  married  and  without  children  ;  it 
is  not  certain  that  he  will  not  have  issue.  It  will  hereafter  become 
a  question  as  to  what  is  to  become  of  this  legacy  if  he  should  not 
leave  issue,  there  being  an  alternative  remainder  to  brothers  and 
sisters;  the  brothers  are  dead,  but  have  left  each  a  widow  and 
children  surviving." 

As  to  the  $1000,  proceeds  of  the  Sunbury  lot,  the  judge  said : — 

"  This  question  will  have  to  go  back  to  the  auditor,  for  if  the 
exceptants  did  not  agree  that  he  should  bring  this  claim  into  the 
account,  it  has  no  proper  standing  in  it,  and  it  may  be  a  question 
whether  the  Orphans*  Court  can  in  any  event  take  jurisdiction  of 
it,  as  the  land  was  not  sold  under  a  testamentary  power  or  by 
order  of  the  court. 

"  If  we  are  right  upon  the  question  of  the  existence  of  a  trust, 
there  can  be  no  claim  by  remaindermen,  to  have  the  fund  paid  to 
them,  upon  their  giving  security.     The  exceptions  to  the  report 
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are  sustained  in  accordance  with  the  views  above  expressed,  and  it 
is  referred  back  to  the  auditor  for  re-adjustment  upon  the  principles 
above  set  forth,  *  *  *  and  the  prayer  of  the  petitioner  refused." 

The  auditor,  in  his  second  report,  found  in  accordance  with  the 
principles  of  the  opinion  of  the  court,  that  the  balance  in  the  hands 
of  the  accountant  was  $41,274.44,  and  that  it  was  to  be  held  by  the 
executrix  as  trustee,  as  decided  by  the  court. 

The  petitioners  filed  exceptions  to  the  report,  which  were  over- 
ruled by  him  and  by  the  Orphans'  Court,  and  the  report  was 
confirmed. 

The  petitioners  appealed  to  the  Supreme  Court.  Amongst 
others,  they  assigned  the  following  errors : — 

2.  Distributing  the  principal  of  the  life  legacies  of  $30,000  and 
the.residue,  and  of  $10,000  to  the  executrix  as  trustee,  instead  of 
to  the  life  legatees,  Mrs.  Mitchell  and  Henry  E.  Keene  respect- 
ively, on  their  giving  security  for  the  protection  of  the  appellants' 
interests  therein. 

3.  Distributing  the  principal  of  said  legacies  to  the  executrix, 
as  trustee,  without  security  from  the  executrix  as  trustee  for  life 
for  the  protection  of  the  appellants*  interests  therein. 

4.  Distributing  said  legacies  without  providing  security  for  the 
protection  of  the  appellants*  interests  therein. 

5.  Not  increasing  the  principal  of  the  residuary  legacy  with  the 
amount  of  $1000,  the  proceeds  of  the  sale  of  the  Sunbury  lot,  and 
in  not  surcharging  the  executrix  with  these  proceeds. 

Q.  L.  Crawford  and  B.  H,  BrewBteVy  for  appellants. — Mrs. 
Mitchell  and  Henry  E.  Keene  took  life  estates  in  the  bequests 
which  were  distributable  immediately  :  Parker's  Appeal,  11  P.  F. 
Smith  478 ;  Austin  Keene's  Appeal,  14  Id.  268.  The  appellants 
being  owners  of  a  contingent  interest  in  the  legacies  (Austin 
Keene's  Appeal,  supra),  can  require  the  executrix,  being  legatee  of 
a  previous  interest,  to  give  security,  under  Act  of  April  17th  1869, 
sect.  1,  Pamph.  L.  70  ;  May  17th  1871,  sect.  1,  Pamph.  L.  269,  1 
Bright.  Purd.  449,  452,  pi.  214,  231. 

E.  K.  PricCy  or  appellee,  as  to  the  trust  being  active,  cited 
Barnett's  Appeal,  10  Wright  392  ;  Bacon's  Appeal,  7  P.  F.  Smith 
504;  Graham  v.  Graham,  16  Id.  477;  Earp's  Appeal,  25  Id. 
119 ;  Wilson's  Estate,  2  Barr  329 ;  Barclay  v.  Lewis,  17  P.  F. 
Smith  316. 

Judgment  was  entered  in  the  Supreme  Court  March  6th  1876, 
Per  Curiam. — We  are  of  opinion  there  was  an  active  trust  in 
the  executors  of  Miss  Keene's  will,  to  invest  and  pay  over  the  in- 
terest only  to  Ellen  Keene  (now  Mrs.  Mitchell)  lEbr  life,  and  the 
principal  to  her  children  at  her  death,  and  if  none,  then  to  the 
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persons  named  to  take  in  that  contingency.  The  trust  in  the  exe- 
cutors was  necessary  to  effectuate  this  purpose,  and  the  corpus  of 
the  estate  being  in  them,  charged  with  the  duty  of  investment  and 
payment,  it  was  necessarily  active.  Mrs.  Mitchell,  being  herself 
an  executrix,  was  not  bound  to  give  security  for  that  which  came 
into  her  hands,  and  cannot  be  required  to  give  security  to  those  in 
remainder. 

The  sum  of  $1000  raised  by  the  sale  under  the  testamentary 
power  of  the  property  in  Sunbury  must  be  accounted  for  as  part 
of  the  estate  held  in  trust.  But  as  the  appellants  have  no  imme- 
diate interest  in  its  use,  it  can  be  accounted  for  hereafter  in  another 
account,  and  this  is  so  ordered.  With  this  modification,  the  decree 
of  the  Orphans'  Court  is  aflBrmed,  with  costs,  and  the  appeal  is 
dismissed. 


Burke  versm  Maxwell's  Administrators. 

1.  A  judge  may  express  to  a  jury  an  opinion  on  the  facts  in  a  case  properly 
referred  to  them  ;  but  must  not  infringe  their  province,  so  as  to  mislead  them 
or  relieve  them  of  full  responsibility  of  pronouncing  judgment  on  the  facts 
themselves. 

2.  When  there  is  sufficient  evidence  for  a  jury  on  a  given  point,  the  judge 
should  submit  it  calmly  and  impartially. 

3.  If  the  judge  states  the  evidence  he  should  state  it  accurately,  as  well 
that  which  makes  for  a  party  as  that  which  makes  against  him. 

4.  The  judge  should  studiously  avoid  deductions  and  theories  not  warranted 
by  the  evidence 

5.  A  judge  charged :  **'  In  all  I  have  said  there  is  substantially  no  law,  and 
I  am  simplv  giving  you  my  impressions  of  this  case.  You  are  not  bound  at 
all  by  anything  I  have  said.  *  *  *  Instructions  as  to  mere  matter  of  fact,  as 
to  what  the  evidence  has  been,  the  weight  of  it  or  the  inferences  it  will  bear, 
are  all  for  your  consideration.  You  are  judges  of  the  whole  matter.  *  *  ♦ 
I  have  deemed  it  important  to  present  views  which,  were  I  in  the  jury-box, 
would  control  me  in  giving  my  verdict  against  the  plaintiff.''  ndd^  to  be 
error. 

6.  Plaintiff  alleged  that  he  had  bought  stock  from  defendant,  who  had 
guarantied  that  it  would  be  of  a  certain  value  in  six  monUis ;  in  a  suit  on 
the  guaranty  he  gave  in  evidence  receipts  from  defendant  for  $4000  for  stock. 
The  defendant's  allegation  was,  that  the  stock  had  not  been  bought  by 
plaintiff,  but  he  had  been  intrusted  with  the  receipts  to  sell  stock  to  others. 
The  court  charged  :  Plaintiff  **  must  satisfy  you  he  bought  this  stock ;  he 
must  satisfy  you  he  had  $4000  to  put  into  it."  Held^  to  be  error  j  it  was 
not  essential  to  prove  he  had  $4000. 

7.  Defendant  was  member  of  a  partnership  which  had  a  claim  against 
plaintiff;  the  other  partners  authorized  the  defendant  to  set  off  the  firm  claim 
against  plaintiff's.  The  court  instructed  the  jury  that  if  they  found  against 
pkintiff  on  the  guaranty,  and  found  for  the  firm  claim,  they  should  certify 
for  defendant  the  amount  due  to  firm.     Held,  not  to  be  error. 

8.  The  charge  in  this  case  beyond  any  recognised  rule  in  the  discussion 
of  the  evidence. 

February  18th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
cuR,  Gordon,  Paxson  and  Woodward,  JJ. 
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Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1874,  No.  108. 

This  was  an  action  of  assumpsit,  brought  April  25th  1871  by 
Michael  R.  Burke  against  Anna  G.  Maxwell,  VanCamp  Bush  and 
William  E.  Smith,  administrators,  &c.,  of  Ebenezer  Maxwell,  dec'd. 

The  declaration  was  on  a  contract  of  guaranty ;  that,  in  consi- 
deration that  plaintiflF  would  purchase  from  decedent  800  shares 
of  stock  of  the  Tarr  and  Scott  Farm  Oil  Company  at  $5  per  share  ; 
within  six  months  from  the  time  of  said  purchase  the  said  stock 
would  sell  in  the  market  for  $7  per  share ;  that  the  stock  did  not 
at  any  time  within  six  months  from  the  time  of  purchase,  or  at  any 
time  subsequent  thereto,  sell  for  the  price  so  warranted,  but 
became  utterly  worthless. 

The  pleas  were :  Non-assumpsit,  statute  of  limitations,  payment 
with  leave,  &c.,  and  set-oflF. 

Maxwell,  the  decedent,  had  been  in  partnership  with  W.  P. 
Bangs,  under  the  firm  name  of  Bangs  &  Maxwell.  The  plain- 
tiff had  been  a  clerk  in  that  firm;  it  was  alleged  that  he  had 
overdrawn  his  account  to  the  amount  of  $1400;  Bangs,  who 
died  after  this  suit  was  brought,  and  his  administratrix,  after  his 
death,  agreed  that  the  claim  of  the  firm  for  the  overdrafts  might 
be  set  off  against  plaintiff's  claim  in  this  suit. 

The  case  was  tried  May  4th  1874,  before  Lynd,  J. 

For  the  plaintiff,  James  L.  McCartney  testified : — 

"In  the  latter  part  of  1864  Burke  called  almost  every  day 
about  the  purchase  of  the  Tarr  and  Scott  farm  oil  stock.  I  called 
about  the  same  time  on  Maxwell;  *  *  *  to  ascertain  whether 
Burke's  statement  was  correct ;  I  was  introduced  to  Maxwell  by 
Burke.  Maxwell  .said  the  company  wanted  money  very  badly ; 
that  the  farm  cost  more  money  than  they  expected,  and  that  was 
their  reason  for  selling.  I  again  called  on  Maxwell  in  1865.  I 
asked  him  if  he  had  sold  Burke  any  of  the  stock.  He  said  several 
hundred  shares.  I  asked  him  what  he  had  charged  Burke.  He 
said  $5  per  share.  He  said  that  he  would  give  me  the  stock 
on  the  same  terms;  that  he  had  given  Burke  a  guaranty  that 
if  the  stock  did  not  bring  from  $7  to  $10  in  six  months,  be 
would  refund  the  money.  I  then  took  250  shares  and  paid  $1250 
to  Maxwell ;  *  *  *  Maxwell  said  Burke  had  bought  800  shares. 
*  *  *  I  saw  Maxwell  several  times  after  that ;  he  put  me  off  from 
time  to  time.  I  saw  him  after*  the  six  months  had  expired.  He 
then  put  me  off.  He  promised  to  pay  me  in  a  few  days,  when  he 
paid  Mr.  Burke.  I  again  saw  him  a  few  days  after.  He  said  the 
company  were  to  have  a  meeting,  and  after  the  meeting  he  would 
decide  what  he  would  do.  I  didn't  see  Maxwell  after  that.  These 
interviews  were  some  time  in  September  or  October  1865.  I  also 
saw  Mr.  Burke ;  he  was  as  bad  as  Maxwell." 

Being  cross-examined  he  said :  "  Burke  first  called  my  atten- 
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tion  to  the  stock.  Burke  did  not  exhibit  any  paper  authorizing 
him  to  sell  the  stock.  I  bought  the  stock  the  beginning  of  1865. 
^  At  both  interviews  only  Burke,  Maxwell,  and  myself  were  present. 
*  *  *  Before  I  bought  the  stock  Maxwell  said  he  had  given 
Burke  a  guaranty  that  in  six  months  they  would  sell  from  $7  to 
JIO.  *  *  *  Maxwell  said  he  had  sold  Burke  several  hundred  shares. 
I  asked  him  how  many,  and  he  replied  800.  Burke  himself  had 
none  of  the  shares  for  sale.  I  saw  Maxwell  some  seven  or  eight 
months  after  I  paid  my  money.  He  made  some  reference  to  losses 
they  had  had  by  a  flood  which  swept  some  barrels  of  oil  away.  *  *  * 
I  sued  the  defendants  on  my  stock  to  recover  the  $1250.  The  ver- 
dict was  against  me.     In  that  case  Burke  was  my  only  witness." 

A  number  of  witnesses  were  called,  who  testified  that  the  signa- 
ture to  the  following  paper  (called  A)  was  Maxwell's ;  several  of 
them  saying  that  his  signature  was  not  uniform  : — 

"  James  Word        ....         500  shares. 

:»     «    «     ♦  ♦    sfe    ♦ 

"M.R.Burke       ....        500      " 

"J.  L.  McCartney         ...        250      " 
♦  ♦  ♦  ♦  ♦  ♦ 

"M.R.Burke       ....        250      " 

4c     «     4c  ♦     ♦     Sfe 

Total  .        ...        .       8000      " 

"  I  have  authorized  M.  R.  Burke  to  issue  my  guarantee  for  the 
value  of  the  above  shares  to  the  parties  named  therein  when 
organized,  viz.,  $7  per  share. 

E.  Maxwell. 

Philadelphia,  12,  7,  '64." 

This  paper  was  given  in  evidence. 

G.  0.  Beach,  the  secretary  of  the  Oil  Company,  testified :  that 
on  the  8th  of  March  1865,  there  had  been  issued  to  Maxwell 
10,000  shares  of  stock  all  paid  by  him ;  that  on  the  15th  of  March 
Maxwell  had  transferred  2250  of  these  shares  to  Burke;  that 
within  six  months  after  the  organization  of  the  company  the  stock 
had  not  at  any  time  been  worth  from  87  to  ?10  per  share ;  the  receipt 
in  the  book  of  company  to  McCartney  was  December  20th  1864. 
The  books  of  the  company  showed  the  issue  of  a  number  of  cer- 
tificates to  different  persons,  viz. :  two  for  500  shares ;  one  of  200 
shares ;  two  of  100  shares ;  one  of  75  shares,  and  one  of  25  shares ; 
also,  receipts  to  Burke  for  2250  shares.  On  the  surrender  of  these 
receipts,  certificates  in  their  place  were  issued ;  the  money  was 
actually  paid  on  all  before  the  receipts  went  out ;  Burke's  shares 
were  on  certificates  for  900,  600,  500  and  250  shares  respectively, 
all  dated  January  10th  1865;  the  certificates  for  the  900  and 
600  shares  were  returned,  and  one  for  1400  shares  issued ;  which 
was  dated  January  15th  1865,  in  the  name  of  Burke,  and  trans- 
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ferred  to  Maxwell,  July  2d  1865 :  this  was  given  in  evidence  by 
the  plaintiff. 

The  plaintiff  was  offered  to  testify ;  he  was  rejected  as  incom- 
petent and  he  then  closed  his  case. 

The  defendants  gave  in  evidence  receipt  book,  certificate  book, 
receipts  of  M.  R.  Burke,  and  stub  end  of  certificate  book,  &c. 

William  E.  Smith  testified :  "  I  am  one  of  the  administrators  of  • 
E.  Maxwell.  He  died  10th  September  1870.  In  1862  and  1863 
I  was  in  his  employ.  I  used  to  see  him  frequently  up  to  the  time 
of  his  death.  Prior  to  his  death  Burke  was  one  of  his  clerks ; 
was  bookkeeper  and  salesman  foi:  ten  or  twelve  years.  Maxwell 
was  taken  sick  about  the  latter  part  of  August.  He  was  also 
absent  from  the  store  some  two  weeks  before  that.  Bangs  con- 
ducted the  business  in  his  absence.  Burke  and  Bangs  were 
appraisers  to  his  estate.  After  letters  had  been  taken  out  I  looked 
at  Burke's  account  in  the  ledger,  and  saw  he  had  appropriated 
money  which  did  not  belong  to  him.  The  account  showed  he  waa 
getting  $1200  per  annum.  It  had  been  balanced  1st  July  1870, 
and  showed  an  overdraft  of  $57.  I  called  Bangs's  attention  to  it, 
and  also  Bush*s.  He  and  I  had  went  down  together,  and  in  the 
meantime  Burke  had  made  certain  entries  in  lead  pencil  (C). 
I  know  Burke's  handwriting.  The  charges  of  cash  are  July  1st, 
$67;  July  6th,  $200;  August,  $610;  September,  $456;  October, 
$236 ;  November,  $185;  December,  $357 ;  which  made  at  the  rate 
of  $1200  per  annum  an  overdraft  of  $1400.  I  was  in  the  habit 
of  seeing  Burke  every  day  about  this  time.  I  never  hejtrd  a  word 
about  a  claim  against  the  estate.  My  knowledge  of  the  claim  was 
from  Burke." 

Being  cross-examined  he  testified  :  "  I  never  had  any  conversa- 
tion with  Maxwell  about  Burke's  salary.  Burke  never  admitted 
to  me  that  he  had  overdrawn  his  account.  Burke  was  a  confi- 
dential employee  of  Maxwell's.  He  possessed  the  entire  confidence 
of  the  firm,  and  was  intrusted  with  blank  checks.  I  don't  know 
that  he  concealed  the  amounts  he  drew.  At  any  time  any  mem- 
ber of  the  firm  could  tell  what  he  drew.  Burke  left  at  the  end 
of  1870.  *  *  *  It  was  not  between  the  10th  and  20th  December  I 
first  found  out  about  the  overdraft." 

Charles  S.  Lockwood  testified :  "  I  was  a  bookkeeper  for  Bangs 
and  Maxwell  until  20th  August  of  that  year  ;  Burke  was  salesman 
then.  His  account  in  the  ledger  is  in  my  handwriting ;  I  was  in 
the  habit  of  handing  him  cash  when  he  requested,  and  charging 
him  with  it  in  a  round  sum.  While  I  was  there  Maxwell  had  been 
away  from  the  store  some  two  or  three  weeks.  I  had  conversations 
with  Burke,  and  he  said  he  would  square  up  his  account.  When 
Burke  would  ask  for  money  I  used  to  write  the  amount  in  a 
memorandum  which  was  kept  in  the  drawer,  and  when  I  charged  it 
ofi"  I  would  deduct  the  amount.     Part  of  this  one  list  was  an 
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amount  of  $500  which  Maxwell  had  instructed  me  to  loan  Burke. 
Burke  spoke  about  selling  a  house  which  belonged  to  his  wife  to 
pay  this  off.  This  was  in  the  spring  of  1870.  I  charged  Burke's 
salary  up  at  the  rate  of  $600  for  six  months.** 

Being  cross-examined,  he  testified :  "  Mr.  Bangs  was  there, 
and  was  in  the  habit  of  examining  the  books.  The  memo- 
randums were  mine.  I  knew  how  much  he  drew;  I  always 
paid  it  to  him.  Mr.  Maxwell  used  to  look  at  the  books,  and  see 
the  amounts." 

Being  re-examined,  he  testified  :  "  I  took  the  amount  I  was  to 
charge  up  to  Burke  from  him.  He  said  $600.  *  *  *  When 
Maxwell  was  sick,  Bangs  was  in  the  east,  and  Burke  had  charge 
of  the  store.     The  books  were  posted  monthly." 

Aaron  J.  Smith  testified :  "  I  succeeded  Lockwood  as  bookkeeper. 
I  got  my  information  as  to  how  the  books  were  kept  from  Mr.  Burke. 
I  paid  money  to  him  from  time  to  time,  and  put  the  amount  in  a 
memorandum  in  the  drawer.  I  had  no  conversation  with  Burke  about 
his  salary.  All  these  entries  were  in  Bangs*s  lifetime.  I  was  in  the 
habit  of  balancing  cash  every  day.  Any  one  could  learn  from  me 
how  much  cash  Burke  had  drawn  at  any  time.  I  think  I  remember 
giving  him  a  check  when  he  left  the  employ,  and  something — 
a  few  dollars — out  of  the  drawer.  The  check  was  signed  by 
Bangs." 

Van  Camp  Bush  testified :  "  I  am  one  of  the  administrators. 
Letters  were  granted  in  October  1870.  I  first  learned  of  the  amount 
drawn  by  Burke  in  the  latter  part  of  the  year,  towards  the  1st  of  Jan- 
uary. I  saw  Bangs  in  regard  to  it  subsequently.  I  called  Burke's 
attention  to  it,  and  told  him  that  the  $1400  would  have  to  be  collected. 
Burke  replied  that  if  I  insisted  on  the  collection  of  that  money  he 
would  have  oil  suits  brought  against  the  estate  and  make  it  sweat. 
He  said  Maxwell  told  him  he  might  have  an  increase  of  salary  for 
three  years  back — for  the  years  1868  and  1869  $1500,  and  for 
the  year  1870  $2000.  He  claimed  that  $1400  was  the  amount 
which  was  due  him.  Up  to  this  time  he  never  made  any  statement 
as  to  his  claim.  I  next  remember  receiving  a  note  from  John  P. 
Owens,  and  I  went  to  see  him.  Owens  showed  me  two  certificates 
of  stock  belonging  to  Burke,  which  were  numbered  107  and  169. 
He  spoke  about  oil  suits,  but  didn't  give  me  the  name  of  any  other 
clients.  The  next  step  was  McCartney's  suit,  and  after  a  month 
Burke's  suit.  I  first  knew  of  the  guaranty  paper  a  short  time 
before  the  McCartney  suit.  Mr.  Morgan  gave  me  an  order  on 
Fitzpatrick  for  the  books,  and  I  kept  them  by  advice  of  counsel  at 
his  office." 

Charles  E.  Morgan  testified :  "  I  was  counsel  for  the  administrators 
of  Maxwell's  estate,  and  also  of  Bangs's ;  I  saw  Burke  once  or  twice 
at  the  time  of  the  appraisement,  and  again  in  February  1871.  I 
received  no  information  as  to  any  claim  he  had  against  the  estate. 
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I  wrote  Burke  about  the  overdraft,  and  he  came  to  my  oflSce ;  I  told 
him  that  this  claim  had  been  put  in  my  hands  for  collection.  Mr. 
Burke  replied  that  the  money  was  his,  and  he  would  not  pay  it  back, 
and  unless  I  withdrew  my  claim  by  one  o'clock  that  day,  he  would 
cause  oil  suits  to  be  brought  against  the  estate,  and  would  make 
the  estate  suffer  more  than  the  amount  of  the  claim." 

Entry  *'  C,"  referred  to  in  the  testimony  of  W.  E.  Smith,  was  as 
follows : — 

"  Commenced  Ist  mo.  1st  *68,  at  $1500  per  year  for  '68,-69  ; 
82000  for  1870." 

They  gave  in  evidence  the  record  of  the  suit  of  McCartney 
against  Maxwell's  administrators,  commenced  March  4th  1871 ; 
also  the  record  of  a  suit  by  the  administrators  against  Burke  for 
the  over-draft,  commenced  February  4th  1871. 

The  plaintiff,  in  rebuttal,  was  offered  as  a  witness  and  asked : — 

"  Was  your  claim  on  account  of  the  sale  of  800  shares  of  oil  stock 
by  Maxwell  to  yourself  first  put  into  the  hands  of  your  counsel, 
Mr.  O'Neill,  before  or  after  the  decease  of  Mr.  Maxwell  ?"  The 
defendants  objected  to  the  qustion ;  it  was  rejected  by  the  court 
and  a  bill  of  exceptions  sealed. 

He  was  then  asked  the  following  question  : — 

"  Was  your  claim  against  Mr.  Maxwell  on  account  of  the  sale 
to  you  of  800  shares  of  oil  stock  upon  the  alleged  guaranty  put 
into  the  hands  of  your  counsel,  Mr.  O'Neill,  prior  to  your  interview 
with  Mr.  Bush  or  Mr.  Morgan  ?" 

He  answered,  "  Yes.  At  the  interview  with  Bush  I  told  him  I 
had  a  claim  against  the  estate." 

The  plaintiff  called  John  F.  Goodwin,  who  testified :  "  I  am 
a  member  of  this  bar.  I  have  been  in  Mr.  O'Neill's  oflSce 
for  fifteen  years.  I  remember  bringing  the  suit.  Plaintiff  had 
called  about  it  a  year  before.  He  used  to  come  very  often.  I 
don't  know  why  O'Neill  did  not  bring  suit  before  he  did.  He 
used  to  say,  when  he  called,  that  he  had  made  a  claim  against 
Maxwell,  I  think.  There  were  other  claims  likehis  in  Mr.  O'NeiU's 
hands,  which  were  settled.  Burke  used  to  ask  whether  he  had  a 
case ;  whether  he  could  recover.  He  used  to  say  that  he  had 
bought  the  stock  at  $5  per  share,  and  that  Maxwell  had  guar- 
antied it  would  be  worth  $7  per  share.  He  never  showed  me 
f)aper  "  A"  until  last  winter  a  year  ago.  He  told  me  he  had  often 
ooked  for  it  and  could  not  find  it.  He  gave  that  as  a  reason  he 
had  not  produced  it  before." 

This  testimony  was  admitted  under  objection  by  defendants  and 
exception. 

All  the  testimony  at  all  bearing  on  the  decision  in  the  case  has 
been  given  above. 

The  court,  after  referring  to  the  grounds  of  claim  and  defence, 
charged : — 
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*  *  *  "  The  plaintiflTs  reply  when  charged  with  it  was  that  the 
dead  member  of  the  firm  had  agreed  he  might  draw  as  though  his 
salary  had  been  $300  greater  for  the  two  years  before,  and  $800 
greater  during  the  then  current  year.  And  yet  all  the  time  while 
his  employer  lived,  and  notwithstanding  frequent  interviews  with 
his  legal  representatives  after  his  death,  ne  does  not  appear  to  have 
breathed  a  word  to  any  of  them  in  regard  to  this  claim  of  $4000 
arising  in  the  alleged  guaranty. 

''  These  circumstances  make  this  case  what  I  have  designated  it, 
a  remarkable  case.  This  case  is  important  as  well  as  remarkable, 
inasmuch  as  the  claim  is  against  the  estate  of  one  who  is  no  longer 
here  with  us ;  of  one  whose  lips  cannot  be  opened  to  explain  any 
part  of  the  transaction ;  of  one  whose  arm  can  no  longer  be  raised 
to  ward  off  the  blow  which  has  been  aimed  against  his  property. 
No  one  can  die  with  any  feeling  of  security  that  his  accumulations 
can  reach  those  who  are  dear  to  him,  if  claims,  set  up  years  after 
they  have  accrued,  and  only  after  his  death,  are  sustained  by  courts 
and  juries  without  the  most  rigid  scrutiny,  without  convincing 
evidence. 

"Yet  there  may  be  a  case  of  a  just  claim  where  the  creditor 
has  laid  by  many  years,  and  yet  never  made  the  claim  known. 
Such  case,  notwithstanding  an  apparently  unaccountable  silence, 
must  receive  a  patient  hearing,  and,  if  found  to  be  just,  verdict 
and  judgment  must  follow,  though  the  estate  of  the  dead  be  swept 
away. 

1.  ["The  burden  of  proof  in  this  case  is  on  the  plaintiff.  It 
would  be  on  the  plaintiff  in  any  event.  It  would  be  in  any  event 
if  an  ordinary  case.  It  is  much  more  upon  him  when  the  circum- 
stances are  so  unusual.] 

"But  what  must  the  plaintiff  satisfy  you  of,  in  order  to  recover? 
He  must  first  satisfy  you  he  bought  this  stock. 

2.  ["  He  must  satisfy  you  he  had  $4000  to  put  into  it]  Then  he 
must  satisfy  you  not  only  he  bought  it,  but  that  it  was  bought  ac- 
companied by  the  guaranty.  These  three  things  proved,  your 
verdict  must  follow.  If  the  evidence  be  such  as  to  leave  you  in 
serious  doubt  as  to  any  one  of  these  things,  your  verdict  must  be 
for  the  defendant. 

"  A  number  of  facts  in  this  case  may  almost  be  taken  as  admitted 
without  contest.  The  first  is  that  Mr.  Maxwell  was  certainly 
engaged  in  a  project  to  form  an  oil  company,  and  put  off  a  large 
number  of  shares  of  stock  on  third  parties  at  a  profit.  And  while 
the  evidence  is  not  perfectly  clear  on  the  second  point,  probably 
you  will  not  have  much  diflSculty  in  reaching  the  conclusion  that 
in  doing  this  he  was  pursuing  the  usual  mode  then  pursued.  This 
mode  involved  efforts  which  were  fair  sometimes,  and  often  were 
not  fair.     It  involved  statements  of  mere  opinion,  highly  colored, 
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that  the  enterprise  could  not  fail  to  be  a  grand  success,  &c.  Again, 
there  is  a  third  fact  about  which  you  can  have  very  little  doubt, 
and  that  is  that  Mr.  Maxwell  guarantied  to  Mr.  McCartney  and 
others  that  the  stock  should  bring  $7  per  share  within  six  months. 
There  is  still  another  that  I  think  may  be  taken  as  admitted, 
that  he  not  only  guarantied  to  Mr.  McCartney  his  stock,  but  he 
said  Burke  had  bought  800  shares  and  that  he  had  given  him 
(Burke)  such  a  guaranty  as  he  then  gave  McCartney. 

"Another  point  seems  pretty  clear,  and  that  is  that  this  stock 
never  had  a  market  value.  There  is  still  another  point,  that  Mr. 
Burke  was  intrusted  with  receipts  for  this  oil  stock.  The  prima 
facies  of  these  receipts  was  that  he  had  bought  that  stock  and 
bought  it  with  his  own  money. 

3.  ["  With  all  that  I  have  now  stated  it  by  no  means  follows 
that  the  important  element  of  the  plaintiffs  case  has  been  made 
out ;  that  in  point  of  fact  he  did  buy  of  Mr.  Maxwell  800  shares 
of  the  stock  and  paid  him  $4000.]  Yet,  if  he  did  not  do  that  in 
point  of  fact,  it  matters  little  how  much  Maxwell  may  have  stated 
it,  and  at  the  same  time  it  does  not  justify  your  verdict. 

4.  ["  McCartney  testifies  that  Maxwell  told  him  that  Burke  had 
paid  him,  and  Burke  held  receipts  which  would  indicate  he  had 
bought  800  shares,  and  a  much  greater  number  of  shares,  and  got 
certificates  for  the  stock.  If  these  two  elements  stood  alone,  if 
the  certificates  were  for  800  shares,  I  think  you  would  have  no 
difficulty  in  reaching  a  conclusion  that  plaintiff's  contention  is 
right.  But  unfortunately,  as  I  view  the  case,  these  elements  of 
testimony  don't  stand  alone.  They  are  accompanied  by  other 
facts  and  circumstances  which  modify  and  nullify  them,  and  one 
of  the  most  important  facts  is  a  negative  one,  that  is  to  say,  there 
is  no  proof  before  you,  or  attempt  to  prove,  that  Mr.  Burke  ever 
had  $4000  to  put  into  the  stock..  In  an  ordinary  case  it  would  be 
obvious  you  could  decide  the  case  with  much  more  satisfaction  if  it 
was  shown  that  Mr.  Burke  had  that  money  at  any  time.  It  is  a 
very  patent  and  pregnant  circumstance  that  the  case  is  presented 
to  you  without  any  circumstance  to  show  where  the  money  came 
from  with  which  he  purchased,  if  he  did  purchase,  from  Maxwell 
this  stock.  The  only  fact  we  do  have  in  this  connection  is  against 
him.  For,  years  after,  when  he  demanded  a  larger  salary,  we  find 
him  to  have  been  receiving  before  only  $1200  a  year.  We  find  he 
had  a  wife  and  family  depending  on  him.  A  man  who  only  had  a 
wife  depending  on  him  might  save,  but  with  a  family,  in  these 
times,  it  would  be  rather  difficult.  I  may  say,  in  this  connec- 
tion, in  the  absence  of  evidence  to  the  contrary,  you  are  at 
liberty  to  regard  your  own  experience  in  making  inferences  from 
evidence.  As  to  the  matter  of  salary,  you  are  at  liberty  to  regard 
your  own  experience.  If  you  believe  that  Burke  did  not  get  more 
than  $1200  a  year,  you  might  find  that  he  could  not  well  save 
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mach.     The  absence  of  that  evidence  is  negative  testimony  of  a 
very  damaging  character  to  plaintiiTs  case.] 

5.  [*'  Again,  Mr.  Burke's  relations  to  Mr.  Maxwell  were  very 
confidential.  Mr.  Burke  understood  the  whole  enterprise  very 
well ;  we  may  assume  he  did.  We  may  assume  that  Burke  knew 
that  Mr.  Maxwell  was  not  engaged  in  the  enterprise  without 
making  a  handsome  profit,  even  if  Burke  did  not  know  the  figures. 
We  may  ask  ourselves,  with  this  assumed  knowledge,  whether  he 
would  have  paid  a  full  price  which  was  charged  to  others  in  the 
general  market,  whether  if  he  did  buy  he  would  not  have  been  put 
on  better  terms.  And  yet  he  claims  that  he  bought  not  only 
800  shares,  but  paid  the  full  $5  per  share.] 

[*' Again,  we  may  naturally  assume  that  he  knew  well  these 
transactions  of  Mr.  Maxwell,  and  was  a  helper  with  him.  He 
assisted  him  to  get  off  these  shares.  The  men  whose  names  you 
find  on  the  paper  were  the  friends  and  acquaintances  of  Mr.  Burke. 
You  may  assume  he  made  considerable  efforts  to  induce  them  to 
subscribe  to  2250  shares.  We  may  naturally  suspect  he  was  paid 
in  oil  stock,  and  would  have  taken  his  chances  whether  this  stock 
would  be  worth  $7  per  share.  Under  such  circumstances  he  would 
not  be  entitled  to  any  guaranty.] 

"Again  we  come  to  paper  *A.'  This  was  introduced  into  the 
case  by  plaintiff,  not  as  evidence  as  to  what  the  contract  was  with 
Mr.  Maxwell,  but  merely  as  corroborative  of  McCartney,  namely, 
that  Mr.  Maxwell  did  give  a  guaranty  to  Burke  of  the  shares  he 
took  in  the  enterprise.  The  paper  imports  two  things :  first,  that 
Burke  had  bought  a  certain  number  of  shares ;  and  secondly, 
that  Maxwell  had  guarantied  to  him  also. 

6.  ["  Burke  admits,  as  to  the  guaranty  part  of  it,  this  paper  i^  a 
sham.]  He  does  not  contend  at  all  that  that  paper  was  the  paper 
out  of  which  the  guaranty  arose.  The  narr.  declares  he  did  not 
rely  on  this  paper,  for  that  alleges  a  different  undertaking,  and  an 
undertaking  as  of  a  different  date.  This  paper  has  no  mention  of 
the  six  months  in  it,  but  a  guaranty  that  the  stock  would  be  worth 
^  per  share  on  the  organization.  The  narr.  is  upon  a  guaranty 
that  it  would  reach  37  per  share  within. six  months. 

7.  ["  If  paper  *  A*  is  without  meaning  as  to  the  guaranty,  is  it  any 
use  as  to  the  purchase,  or  proof  of  the  fact  that  there  was  any  pur- 
chase at  all  ?]  But  did  not  the  paper  make  it  necessary  that  Max- 
well, when  applied  to  by  McCartney  and  other  people,  should  not 
felsify  it  by  word  of  mouth  ?  Did  not  Burke  and  Maxwell  under- 
stand just  what  the  paper  was  for  ?  Did  they  not  fully  understand 
one  another  ?  When  Maxwell  stated  to  McCartney  that  Burke 
had  bought,  was  it  not  the  same  sham  that  the  paper  itself  was  ? 
Is  it  fair,  now,  for  Burke  to  set  it  up  as  a  verity  ? 

["  Again,  I  have  spoken  of  the  receipts.  If  the  receipts  were 
for  just  800   shares  it  would  be  better  for   plaintiff.     But,  un- 
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fortunately,  the  receipts  are  for  2250  shares,  and  all  trans- 
ferred to  him  about  the  same  date.  You  will  ask  did  Burke  buy 
all  these  shares?  McCartney  says  nothing  about  2250  shares. 
Paper  'A'  says  nothing  about  them.  Plaintiffs  counsel  does  not 
pretend  that  Burke  paid  for  2250  shares.  You  will  ask  yourselves 
if  this  amount  was  not  bought  and  paid  for,  were  the  800  shares 
bought  and  paid  for  ?] 

'•  Again,  paper  '  A*  is  for  750  shares,  as  you  will  see,  and  not 
for  800  shares. 

['*  Again,  the  receipts  which  were  given  to  Mr.  Burke  for  pay- 
ments on  this  stock  are  for  900  shares,  600  shares,  600  shares 
and  250  shares.  But  by  no  addition  or  combination  of  any  of 
these  numbers  do  we  reach  800  shares.  Now,  these  are  discre- 
pancies which  are  unfortunate  for  plaintiff;  discrepancies  you  are 
entitled  to  call  for  free  explanation  of  at  his  hands.] 

"  As  to  the  other  of  the  two  things  which  plaintiff  must  make 
out,  there  will  be  no  diflSculty  if  you  decide  the  first  in  his  favor, 
if  you  really  believe  that  Burke  did  buy  and  pay  $4000,  namely, 
that  Maxwell  did  guaranty  him.  The  battle-ground  then  is, 
whether  Burke  did  actually  buy  these  800  shares. 

''  So  much  now  for  one  view  of  the  plaintiflTs  case.  There  are 
still  other  considerations  which  involve  it  in  doubt  and  suspicion. 
The  first  is,  Burke's  long  silence  in  the  lifetime  of  Maxwell.  If 
he  had  so  large  a  sum  as  $4000  at  stake,  it  would  be  reasonable 
that  he  would  call  Maxwell's  attention  to  it  from  time  to  time — 
reasonable  that  some  one,  or  more  than  one,  who  were  so  laboring 
with  him  in  that  establishment  should  have  heard  some  reference 
to  this  matter  between  Burke  and  Maxwell,  during  a  period  of  more 
than  four  years,  and  concerning  so  large  a  sum. 

["  I  do  not  know  how  it  may  appear  to  you,  but  it  seems  to  me, 
under  all  the  circumstances  Burke  was  placed  in  then  and  now, 
that  this  was  a  very  large  sum  to  him — a  sum  as  to  which,  if  he 
thought  he  had  any  claim,  he  would  not  only  have  appealed  to  his 
employer  frequently,  but  would  have  quarrelled  with  him  outright 
long  before  four  years  had  gone  by.] 

'*  Again,  the  loan  of  $500  from  Maxwell,  more  than  six  months 
before  his  death,  is  a  circumstance  clearly  irreconcilable  with  the 
theory  that  Maxwell  was  his  debtor  for  so  large  a  sum.  It  might 
be.  Counsel  for  plaintiff  has  argued  before  you,  with  much  force 
and  with  propriety,  in  view  of  the  relations  existing  between  them, 
it  might  have  been  very  unpleasant  to  have  urged  this  violently. 
He  might  have  been  reluctant  to  take  the  risk  of  a  discharge. 

["  All  that  is  possible,  but  it  is  scarcely  the  usual  course  things 
would  have  taken.  At  least  in  don't  seem  so  to  me.  If  you  look 
at  it  in  the  same  light,  and  think  it  not  usual  for  a  person  who 
had  such  a  claim  to  ask  for  a  loan  of  $500,  and  then  aflerwards 
speak  of  repaying  it,  w|^|^|^  it  down  even  at  the  sacrifice  of 
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selling  his  wife's  real  estate,  it  don't  seem  to  me  to  be  usual.  If 
you  find  it  not  usual,  you  will,  of  course,  regard  it  with  suspicion, 
as  you  may  regard  all  circumstances  which  don't  accord  with  your 
ordinary  experience  in  life.]  A  still  graver  circumstance  has  been 
the  neglect  of  Burke  to  mention  this  subject  to  the  administrators. 
Maxwell  died  10th  September  1870.  He  was  under  no  sort  of 
obligation  to  them.  There  were  no  relations  of  trust  and  confidence 
between  them,  nor  was  he  dependent  on  them  for  his  situation. 
His  claim  was  against  Mr.  Maxwell  individually;  his  employment 
was  with  Bangs  &  Maxwell.  And  besides  all  that,  the  evidence 
of  Mr.  Smith  is  that  early  in  October  he  was  going  to  leave  his 
situation,  and  he  did  leave  in  December.  October,  November 
and  December  slipped  away  without  his  saying  a  word  about 
the  claim  to  them.  That  certainly  you  must  regard.  There  can 
be  very  little  doubt  whether  that  was  usual.  And  yet  he  does  not 
appear  to  have  spoken  of  this  claim  until  it  was  finally  apparent 
that  the  administrators  were  about  to  proceed  against  him  for  the 
overdraft  of  which  you  have  heard.  The  argument  made  with  a 
view  to  panr  the  force  of  the  blow  as  to  his  silence  during  his  life 
does  not  apply  to  these  three  or  four  months  after  Maxwell  died. 

"  We  now  come  to  what  I  have  spoken  of  as  the  overdraft.  Un- 
doubtedly, whether  he  overdrew  or  not,  he  was  charged  with  this 
some  time  in  December.  His  explanation  you  will  recollect  that 
Mr.  Maxwell  agreed  he  should  draw  at  the  increased  rate.  [If 
true,  how  natural  it  would  have  been  for  him  in  view  of  the  pecu- 
liar circumstances  under  which  he  made  it,  beginning  only  a  little 
while  before  Maxwell's  decease — how  natural  it  would  have  been 
for  him  to  have  said  then  and  there,  I  also  have  a  much  larger 
claim  than  that,  so  far  as  Maxwell  is  concerned  ;  I  have  a  claim 
of  $5000  growing  out  of  that  oil  company  affair.  I  propose  press- 
ing it.  I  have  not  acted  unreasonably.  It  would  have  been  natu- 
ral for  him  just  at  that  time  to  have  set  up  this  claim,  as  well  as 
the  allegation  that  there  was  no  overdraft.] 

*'Was  the  explanation  of  this  overdraft  true?  Did  Maxwell 
ever  promise  Burke  he  should  even  have  the  alleged  increase  ? 
On  its  face  it  does  not  seem  very  likely.  [Assuming  my  theory 
of  the  case,  it  does  not  seem  very  probable  that  Burke,  who  upon 
the  books  of  the  firm  seems  to  have  been  getting  but  $1200  a  year, 
should  have  been  suddenly  promised  by  Maxwell  that  he  should 
draw  an  increase  of  salary  not  only  during  the  current  year,  but 
that  he  should  go  back  and  draw  for  1868  and  1869  the  increase. 
Such  a  thing  may  be,  but  it  is  not  usual ;  such  of  you  as  keep 
books  can  well  form  your  own  conclusions  as  to  this  matter.  You 
may  know  that  while  it  might  be  not  an  unusual  occurrence  for  mer- 
chants to  say  you  may  draw  an  additional  sum,  yet  that  to  go  back 
two  years  beyond  the  current  year  is  not  a  very  common  occur- 
rence.    Upon  its  face  there  seems  to  be  improbability  as  to  that 
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statement.  It  is  very  obvious  too  that  these  promises  of  Maxwell's 
could  not  have  been  made  before  the  1st  of  July  1870,  because  of 
the  ledger  entries  then,  of  which  Burke  had  charge,  and  which  we 
may  be  justified  in  saying  he  had  control  of.]  On  the  1st  July, 
we  find  the  overdraft  so  far  as  bookkeeping  can  show  it  of  557. 
It  is  scarcely  probable  that  would  have  occurred  if  Maxwell  prior 
to  that  time  had  made  the  promise.  If  he  had  made  it,  why  did 
he  not  communicate  to  his  partner?  It  is  not  customary  for  one 
member  of  a  firm  to  give  away  the  property  of  the  firm  without 
consulting  his  fellow  member  in  advance.  We  have  no  evidence  at 
all  that  Bangs  ever  knew  of  this.  On  the  contrary,  we  think  the 
evidence  would  justify  the  contrary  inference  that  he  did  not  know. 

"  [Why  did  not  Burke  communicate  it  to  Mr.  Bangs  ?  He  must 
have  known  enough  about  mercantile  business  to  know  that  this 
agreement  by  one  partner  was  a  nullity  unless  he  communicated 
it.  Why  did  he  not  communicate  it  himself  to  Mr.  Bangs?  It 
is  for  you  to  find  the  answer  to  this.]  He  did  not  communicate  it 
to  either  of  the  bookkeepers.  He  was  obviously  drawing  what 
appeared,  on  the  account,  to  be  an  overdraft.  Mr.  Lockwood  and 
Mr.  Smith  must  have  been  conscious  of  that.  If  Maxwell  had 
authorized  this  increase  of  salary,  he  would  have  given  some  expla- 
nation to  these  young  men.  You  have  the  testimony  he  never  said 
anything  about  it.  There  is  a  lead-pencil  memorandum  in  this 
ledger.  We  have  the  testimony  of  Mr.  Smith  that  the  memo- 
randum was  not  there  when  he  examined  the  books  the  first  time, 
sometime  in  November  or  December.  Why  that  memorandum, 
if  Burke  did  not  communicate  the  fact,  and  never  before  thought 
it  necessary  to  make  lead-pencil  memorandum?  Why  make  it 
then,  if  he  did  not  make  it  in  Mr.  Maxwell's  lifetime  ?  [The  fact  as 
to  whether  the  salary  was  increased  or  not,  is  not  important  as  to 
the  real  merits  of  this  case.]  For  if  Maxwell  did  promise,  as  he 
is  alleged  to  have  done,  so  far  as  it  is  retrospective  it  did  not  bind 
even  himself,  because  of  the  entire  want  of  consideration.  Upon 
a  promise  for  increased  compensation,  after  services  were  performed, 
Burke  could  not  have  recovered  even  against  Maxwell.  [The 
promise  was  not  binding  on  Bangs,  because  one  member  of  the  firm 
has  no  right  to  give  away  money  of  the  firm,  as  this  would  have 
been.  However  you  may  find  this  fact,  it  don't  help  plaintiff  as 
to  the  general  merits.  If  false,  however,  it  goes  very  far  to  put 
an  end  to  plaintiffs  case.] 

*'  It  is  proper  to  call  your  attention  here  to  the  fact  that  I  have 
not  instructed  you  as  to  any  matter  of  law.  In  all  I  have  said, 
substantially  there  is  no  law,  and  I  am  simply  giving  you  my 
impressions  of  this  case.  You  are  not  bound  at  all  by  anything  I 
have  said.  It  may  be,  for  want  of  explanation,  I  have  entirely 
mistaken  the  whole  subject-matter ;  that  what  I  have  regarded  as 
points  being  against  plaintiff  are  without  force.     If,  on  consulta- 
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tion  with  each  other,  you  reach  such  conclusion,  you  may  disre- 
gard all  I  have  said  ;  all  this  is  for  you  exclusively.  Instructions 
as  to  mere  matter  of  fact — as  to  what  the  evidence  has  been,  as  to 
the  weight  of  it  or  inferences  it  will  bear,  are  all  for  your  con- 
sideration.    You  are  the  judges  of  the  whole  matter.*' 

8.  ['*You  may  have  noticed  that  very  rarely  in  the  cases  brought 
before  you  have  I  instructed  you  as  to  facts;  I  have  instructed 
you  as  to  the  law,  but  left  the  facts  to  you.  This  case,  however, 
is  a  remarkable  one  and  an  important  one,  and  I  have  deemed  it 
important  to  present  views  which,  were  I  in  the  jury-box,  would 
control  me  in  giving  my  verdict  against  the  plaintiff.]  You  are 
not  bound  by  it ;  if  it  don't  accord  with  your  own  reflections,  you 
may  disregard  it.  I  have  not  been  disposed  to  take  the  view  that 
this  paper  was  otherwise  than  genuine.  My  view  is,  the  paper  was 
written  for  a  purpose,  to  put  off  oil  stock  on  parties  named  in  it 
and  other  parties  to  whom  it  was  shown,  and  that  Maxwell  and 
Burke  thoroughly  understood  it.  I  have  no  idea  that  there  is  any 
such  degree  of  wickedness  in  the  plaintiff  before  you  as  the  crime 
of  forgery  would  involve. 

9.  ["  1  think  his  sole  fault  consists  in  using  this  paper  for  a  pur- 
pose for  which  it  was  never  made.  He  is  using  it  to  give  corrobora- 
tion to  another  branch  of  his  case.  There  are  a  great  many  degrees 
of  wickedness  in  the  world.  I  don't  think  that  Burke's  wickedness 
amounts  to  a  capacity  for  a  direct  crime,  while  if  my  impressions  are 
correct  his  fault  is  very  considerable.]  But  whatever  my  views  may 
be  as  to  the  paper,  whether  it  be  a  forgery  or  not,  the  question  is  for 
you.  The  counsel  for  defendants  has  chosen  to  argue  upon  it,  and 
probably  you  will  deem  it  proper  to  give  it  some  consideration.  As 
far  as  the  law  is  concerned,  you  may  reach  your  conclusions  by  com- 
paring the  signatures  which  will  go  out  with  you,  which  are  genuine, 
with  this  particular  signature.  I  looked  at  the  signature  at  an 
early  stage  of  this  case,  and  compared  it  with  signatures  produced 
by  defendants.  And  since  the  case  has  closed  I  have  examined  the 
signature  produced  by  plaintiff.  I  must  say  as  mere  matter  of 
curiosity,  there  is  one  thing  very  remarkable  about  that  signature. 
You  will  find  the  ''  e"  in  all  the  genuine  signatures  in  whatever  shape 
he  may  make  it — ^you  will  find  the  "e"  always  fairly  developed, 
but  here  the  *'  e"  seems  entirely  omitted.  But  still  that  is  mere 
matter  of  curiosity  in  this  case.  I  cannot  believe  myself  that  that 
paper  is  a  forgery.  Should  you  conclude  that  plaintiffs  claim  for 
$4000  is  a  good  one,  you  will  have  probably  to  deduct  the  $1400 
and  interest  upon  it — your  verdict  will  be  for  plaintiff  for  that 
much  less. 

10.  ["  But  should  you  find  against  plaintiff  as  to  the  oil  stock 
guaranty,  you  will  have  still  to  consider  the  question  of  set-off, 
and  if  you  find  there  was  an  overdraft  of  $1400,  you  will  have 
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to  find  not  merely  a  verdict  for  defendants,  but  will  find  due  them 
80  much  as  the  overdraft  amounts  to.] 

"  Whether  there  was  an  overdraft  in  fact  I  do  not  propose  to 
argue,  though  I  have  a  very  decided  opinion  as  to  it.  The  case 
is  in  your  hands." 

The  verdict  was  for  the  defendant  with  certificate  of  indebted- 
ness from  the  plaintifi'  of  $1702.40. 

The  plaintiff  took  a  writ  of  error ;  he  assigned  for  error, 

1.  The  portions  of  the  charge  in  brackets. 

2-10.  The  parts  of  the  charge  in  brackets,  numbered  respect- 
ively from  1  to  9. 

3.  The  part  of  the  charge  in  brackets  numbered  10. 

J.  G.  Johnson^  for  plaintiff  in  error,  as  to  the  extent  of  the 
judge's  power  in  charging,  cited  Insurance  Co.  v.  Halden,  12  Johns. 
513;  Dittmars  v.  Commonwealth,  11  Wright  837;  Mohney  v. 
Evans,  1  P.  F.  Smith  84;  Ralston  v.  Groff,  5  Id.  278. 

0.  E,  Morgan^  Jr,^  and  Q,  Junhin^  for  defendants  in  error, 
as  to  set-off  of  partnership  debt  against  an  individual  claim  against 
one  partner,  cited:  Tustin  v.  Cameron,  5  Wharton  379  ;  Smith  r. 
Myer  &  Aber,  10  Harris  36 ;  SoUiday  v.  Bissey,  2  Jones  347 ; 
Wrenshall  v.  Cook,  7  Watts  464 ;  Silberburg  v.  Pincus,  6  Phila.  533. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
13th  1876. 

The  right  of  a  judge  to  express  an  opinion  upon  the  evidence 
has  been  recognised  in  a  number  of  cases.  In  Dittmars  v.  Com- 
monwealth, 11  Wright  335,  it  was  said  by  Thompson,  J. :  "  It  is 
not  error  upon  the  part  of  the  court  to  express  an  opinion  merely 
upon  the  facts  of  the  case,  if  they  are  properly  referred  to  the  jury. 
It  is  often  very  proper  to  do  so.  It  aids  the  jury  and  subserves 
the  ends  of  justice.  Care  must  always  be  taken,  however,  not  to 
infringe  the  province  of  the  jury,  so  as  to  relieve  them  from  the 
full  responsibility  of  pronouncing  an  intelligent  judgment  upon 
them  for  themselves."  The  judge  has  a  right  to  aid  the  jury  by  an 
expression  of  his  opinion  upon  the  effect  of  the  evidence,  but  not 
so  as  to  mislead  them,  or  control  their  deliberations:  Mohney  v. 
Evans,  1  P.  F.  Smith  84 ;  and  it  must  be  done  in  such  a  manner 
as  not  to  be  one-sided  or  unfair :  Ralston  v.  Groff,  5  P.  F.  Smith 
276.  The  learned  judge  who  tried  this  case  in  the  court  below 
went  far  beyond  any  recognised  rule  in  his  discussion  of  the  evi- 
dence. It  may  very  well  be  that  he  regarded  it  as  a  case  which, 
to  some  extent,  justified  him  in  influencing  the  jury.  But  even  if 
such  were  his  view,  he  went  too  far.  There  can  hardly  be  a  doubt 
but  that  his  charge  controlled  the  jury.  It  is  true  that  near  its 
close  he  told  them  that  they  were  not  bound  by  his  views,  and  might 
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disregard  them,  yet  almost  in  the  same  breath  he  informed  them 
that  if  he  were  in  the  jury-box  he  would  find  against  the  plaintiff. 
This,  taken  into  consideration  with  the  whole  tone  and  tenor  of 
the  charge,  bore  so  heavily  upon  the  plaintiff  as  to  leave  him  scarcely 
a  chance ;  it  was  practically  controlling  the  verdict.  When  there 
is  suflScient  evidence  upon  a  given  point  to  go  to  the  jury,  it  is 
the  duty  of  the  judge  to  submit  it  calmly  and  impartially.  And 
if  the  expression  of  an  opinion  upon  such  evidence  becomes  a  mat- 
ter of  duty  under  the  circumstances  of  the  particular  case,  great  care 
should  be  exercised  that  such  expression  should  be  so  given  as  not 
to  mislead,  and  especially  that  it  should  not  be  one-sided.  The 
evidence,  if  stated  at  all,  should  be  stated  accurately,  as  well  that 
which  makes  in  favor  of  a  party  as  that  which  makes  against  him ; 
deductions  and  theories  not  warranted  by  the  evidence  should  be 
studiously  avoided ;  they  can  hardly  fail  to  mislead  the  jury  and 
work  injustice.  Tested  by  the  principles  I  have  indicated  there 
was  error  in  the  portions  of  the  charge  referred  to  in  the  first, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and  tenth  assign- 
ments. We  have  no  doubt  the  learned  judge  intended  to  do  exact 
justice,  but  he  unwittingly  stepped  over  the  line.  So  far  from  the 
charge  being  a  calm,  impartial  presentation  of  the  evidence,  some 
portions  of  it,  at  least,  went  far  beyond  the  evidence ;  deductions 
and  theories  are  drawn,  which,  if  not  wholly  unsupported,  should 
have  been  left  for  the  jury.  I  have  looked  in  vain  through  the 
testimony  for  anything  to  justify  such  expressions  as  these : 
"  Again,  we  may  naturally  assume  that  he  knew  well  of  these 
transactions  with  Maxwell,  and  was  a  helper  with  him.  *  *  * 
You  may  assume  that  he  made  considerable  efibrts  to  induce  them 
to  subscribe  to  2260  shares.  *  *  *  We  may  naturally  suspect  he 
was  paid  in  oil  stock,  and  would  have  taken  his  chances,  whether 
this  stock  would  be  worth  $7  per  share."  And  again  :  "Burke 
admits,  as  to  the  guaranty  part  of  it,  this  paper  is  a  sham.**  Mr. 
Burke  was  not  examined,  and  the  record  utterly  fails  to  disclose 
any  such  admission.  It  is  needless  to  particularize  further ;  similar 
errors  run  all  through  the  charge. 

There  was  also  error  in  the  instruction  contained  in  the  third 
assignment.  It  was  not  essential  for  the  plaintiff  to  prove  that  he 
had  $4000  to  put  in  this  stock.  It  was  no  part  of  his  case.  He 
may  have  purchased  it  without  the  money  ;  a  large  proportion  of 
the  business  transactions  of  the  world  are  based  upon  credit.  The 
validity  of  a  contract  does  not  depend  as  a  matter  of  law  upon  a 
cash  consideration. 

We  perceive  no  error  in  the  remaining  assignments. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Reserve  Mutual  Insurance  Co.  versus  Kane. 

1.  The  liability  of  a  child  under  the  poor  laws  for  the  support  of  a  parent, 
with  the  natural  feelings  of  affection  producing  a  desire  to  provide  for  the 
comfort  of  the  parent,  gives  a  right  to  the  child  to  effect  an  insurance  on  the 
life  of  the  parent. 

2.  A  child  has  an  insurable  interest  in  the  life  of  a  parent.  The  relation- 
ship prevents  an  insurance  on  a  parent's  life  from  being  a  gambling  adven- 
ture. 

February  18th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1874,  No.  112. 

This  was  an  action  of  debt,  brought  May  3d  1873,  by  James  P. 
Kane  against  the  Reserve  Mutual  Life  Insurance  Company,  on  a 
policy  of  insurance  for  $2000,  issued  April  1st  1872,  by  the 
defendants  to  the  plaintiff,  on  the  life  of  his  father,  John  Kane. 

The  case  was  tried  April  15th  1874,  before  Briggs,  J. 

The  plaintiff  gave  evidence  of  the  death  of  John  Kane  on  the 
26th  of  June  1872.  The  father  had  come  from  Ireland ;  had  lived 
in  this  country  two  or  three  years  ;  plaintiff  paid  $120  for  bringing 
his  father  and  family  to  this  country  ;  $50  had  been  repaid  him  by 
the  mother ;  the  father  intended  to  repay  him,  but  had  not ; 
the  father  was  a  laborer ;  kept  house  from  April  to  June  1872 ; 
was  55  years  old  when  he  died ;  left  a  widow,  three  sons  and  a 
daughter ;  the  plaintiff  paid  through  affection,  but  expected  the 
father  would  have  paid  it  had  he  lived ;  the  money  paid  by  hina 
brought  over  the  father,  mother,  brothers  and  sister  ;  he  expected 
the  father  would  compel  the  brothers  to  pay  their  passage-money 
back. 

The  defendants*  points  were, 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was,  at 
the  execution  oi  the  policy  of  life  insurance,  an  adult  son  of  John 
Kane,  then  as  such  he  had  no  insurable  interest  in  the  father's  life, 
and  the  verdict  should  be  for  the  defendants. 

2.  If  the  jury  find  from  the  evidence  that  the  plaintiff  repre- 
sented, at  the  time  of  his  application,  that  he  had  an  insurable 
interest  in  the  life  of  John  Kane,  it  is  now  incumbent  upon  him  to 
satisfy  the  jury  that  he  had  such  an  interest,  and  if  he  has  failed 
so  to  do,  the  verdict  should  be  for  the  defendants. 

3.  Plantiff,  as  a  creditor,  can  only  recover  in  this  case  the 
amount  of  his  outlay  on  behalf  of  his  father. 

The  court  refused  the  points,  and  directed  the  jury  to  render  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  said  policy, 
$2000,  less  six  months'  premium  unpaid,  and  for  the  interest, 
amounting  to  $2085.34.     The  jury  so  found. 
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The  defendants  took  a  writ  of  error,  and  assigned  the  refusal 
of  their  points  and  the  instruction  of  the  court,  for  error. 

IT.  M.  Decherty  for  plaintiffs  in  error,  as  to  first  assignment, 
cited  :  Dalby  v,  India  Life  Insurance  Co.,  15  C  B.  365  ;  Shilling 
V.  Accidental  Death  Insurance  Co.,  2  H.  &  N.  42 ;  Ruse  v.  Mu- 
tual Life  Insurance  Co.,  23  N.  Y.  616 ;  Lord  v.  Dall,  12  Mass. 
115;  3  Kent's  Com.  268;  Halford  v.  Kymer,  10  B.  &  C.  724 ; 
Bunyon  16  ;  Dowderwell  on  Life  Insurance  19  ;  Shilling  v.  Acci- 
dental Death  Insurance  Co.,  27  L.  J.  Exch.*  16 ;  Miller  v.  Ins. 
Co.,  2  E.  D.  Smith  268  ;  Mitchell  v.  Union  Life  Ins.  Co.,  45  Me. 
104 ;  Franklin  Life  Ins.  Co.  v.  Hazzard,  41  Ind.  R.  116 ;  Loomis 
V.  Ins.  Co.,  6  Gray  396 ;  Stevens  v.  Warren,  101  Mass.  564 ; 
American  Ins.  Co.  v.  Robertshaw,  2  Casey  189 ;  Bevin  v.  Conn. 
Mutual  Life  Ins.  Co.,  23  Conn.  244  ;  Cammack  v,  Lewis,  15  Wal- 
lace 643 ;  Fox  v.  Penn  Mutual  Life  Ins.  Co.,  4  Bigelow  Life  R. 
485 ;  Pritchet  v.  Insurance  Co.  of  North  America,  3  Yeates  458  ; 
Craig  V.  Murgatroyd,  4  Yeates  168 ;  Adams  v.  Penna.  Ins.  Co., 
1  Rawle  106  ;  Delaware  Ins.  Co.  v.  Archer,  3  Id.  223  ;  Ellmaker 
V.  Franklin  Fire  Ins.  Co.,  6  W.  &  S.  439 ;  Edgell  v.  McLaughlin. 
6  Whart.  176. 

If  the  interest  relied  upon  be  that  of  a  creditor,  then  the  policy 
must  be  reasonably  proportioned  to  the  amount  of  the  indebtedness, 
and  will  not  be  good  beyond  that  amount :  American  Life  Ins.  Co. 
V.  Robertshaw ;  Fox  v.  Penn  Mutual  Life  Ins.  Co.,  supra. 

D,  O.  Harringtony  for  defendant  in  error. — Parents  and  children 
have  insurable  interests  in  each  other's  lives  :  Loomis  v.  Eagle  Life 
Ins.  Co.,  6  Gray  396.  So  sister  and  brother :  Lord  v.  Dall,  12 
Mass.  115  ;  Mitchell  v.  Union  Life  Ins.  Co.,  45  Me.  104 ;  Trenton 
Mutual  Life  &  Fire  Ins.  Co.  v.  Johnson,  4  Zabriskie  576  ;  Bunyon 
23 ;  Barker  v.  Morris,  1  Moo.  &  R.  66 ;  Bevin  v.  Conn.  Mutual 
Life  Ins.  Co.,  23  Conn.  251. 

Judgment  was  entered  in  the  Supreme  Court,  March  6th  1876, 
Per  Curiam. — By  the  28th  section  of  the  Poor  Law  of  June 
13th  1876,  the  father  and  grandfather,  and  the  mother  and  grand- 
mother, and  the  children  and  grandchildren  of  every  poor  person 
not  able  to  work,  shall,  at  their  own  charge,  being  of  sufficient 
ability,  relieve  and  maintain  such  poor  person,  at  such  rate  as  the 
Court  of  Quarter  Sessions  of  the  proper  county  shall  order  and 
direct.  Maintenance  of  a  father  or  mother  unable  to  work  is, 
therefore,  a  legal  liability.  When  we  add  to  this  the  feelings  of 
natural  affection  and  the  desire  produced  by  these  feelings  to  pro- 
vide for  the  comforts  of  parents,  the  right  to  effect  an  insurance 
on  the  life  of  the  parent,  to  carry  out  these  purposes,  ought  not  to 
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be  denied.  It  would  be  technical  in  the  extreme  to  say  that  a  son 
has  no  insurable  interest  in  his  father's  life.  Poverty  may  over- 
take the  father  in  his  lifetime,  and  thus  both  father  and  mother  be 
cast  upon  the  son ;  or  if  the  father  die  before  her,  the  necessity 
may  fall  at  once  upon  the  son.  Why  then  should  he  not  be  per- 
mitted to  make  a  provision,  by  insurance,  to  reimburse  himself  for 
his  outlays,  past  or  future  ?  What  injury  is  done  to  the  insurance 
company  ?  They  receive  the  full  premium,  and  they  know  in  such 
case,  from  the  very  relationship  of  the  parties,  that  the  contract  is 
not  a  mere  gambling  adventure,  but  is  founded  in  the  best  feelings 
of  our  nature,  and  on  a  legal  duty  which  may  arise  at  any  time. 
We  are  of  opinion  that  the  policy  is  not  void. 

Judgment  affirmed. 


Wyoming  Coal  and  Transportation  Co.  versus 

Price. 

1.  Whenever  the  Commonwealth  took  lands  for  permanent  use  under  the 
internal  improvement  Acts  of  April  11th  1825,  February  26th  1826,  April 
9th  1827,  March  24th  1828,  and  similar  acts,  and  constructed  and  operated 
a  canal  on  it,  she  acquired  an  estate  in  such  land  in  perpetuity  and  may 
dispose  of  the  same  in  fee. 

2.  All  the  improvement  acts  were  part  of  the  same  system,  are  in  pari 
maierid  and  are  to  be  construed  in  connection  with  each  other. 

3.  Temporary  use,  mentioned  in  the  acts,  applied  to  the  use  and  possession 
of  the  land  during  the  construction  of  the  canal ;  perpetual  use  is  restricted 
to  thatportion  permanently  occupied  after  its  completion. 

4.  \Vnen  land  is  procured  for  building  a  canal  thereon  the  presumption  is 
that  the  right  of  soil  is  acquired  and  not  a  mere  easement. 

5.  Hancock  conveyed  to  Price  two  lots  of  land  opposite  to  each  other  on 
the  different  sides  of  the  North  Branch  Canal,  each  bounded  on  the  canal. 
The  Commonwealth  sold  the  canal  to  a  corporation :  Held  that  the  fee  in 
the  land  occupied  by  the  canal  was  in  the  Commonwealth  and  passed  to  the 
corporation ;  that  Price  had  no  title  to  it  nor  to  the  coal  under  the  canal. 

6.  The  defendants  occupied  a  colliery  adjoining  Price^s  land  j  they  mined 
over  their  line  into  his  land ;  they  agreed  with  Price  to  pay  for  the  coal 
mined  on  his  land  and  all  that  they  might  mine  for  eight  months  thereafter, 
at  a  fixed  rate  per  ton ;  they  took  coal  from  under  the  canal  between  the 
line  of  Price's  lots.  Held  that  the  relation  of  landlord  and  tenant  did  not 
exist  between  Price  and  defendants  so  as  to  prevent  the  defendants  denying 
the  title  of  Price  to  the  coal  under  the  canal. 

7.  By  the  agreement  Price  was  to  have  access  to  the  mines  and  the  mine 
accounts  to  ascertain  the  quantity  mined  ;  quarterly  returns  were  furnished 
by  defendants  to  end  of  the  term,  January  Ist,  paid  for  and  received  by 
Price  without  objection,  he  not  having  examined  the  mines  nor  the  accounts. 
The  mine  was  flooded  by  a  break  ip  the  canal,  July  4th,  so  that  an  examina^ 
tion  could  not  afterwards  be  made.  Price  having  acquiesced  so  long,  held 
the  presumption  was  that  the  returns  were  accurate. 

8.  Under  the  facts  the  charge  of  the  court  unduly  prejudiced  the  case. 

9.  Commonwealth  r.  Fisher,  1  Penna.  R.  462 ;  Commonwealth  t?.  McAl- 
lister, 2  Watts  190;  Craig  r.  Allegheny,  3  P.  F.  Smith  477  j  Ualdeman  v. 
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PennsjiTania  Railroad  Co.,  14  Wright  425 ;  Robinson  o.  West  Pennsylvania 
Railroad  Co.,  22  P.  F.  Smith  316 ;  Union  Canal  Co.  v.  Young.  1  Whart. 
410,  approved  and  followed. 

February  2l8t  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1874,  No.  124. 

This  was  an  action  of  assumpsit  brought  November  6th  1872, 
by  Eli  K.  Price  against  The  Wyoming  Coal  and  Transportation » 
Company. 

On  the  8th  of  August  1848  James  Hancock  conveyed  to  the 
plaintiff  two  pieces  of  land  in  Wilkesbarre  township,  Luzerne 
county,  one  of  them  "  beginning  at  a  comer  in  the  line  of  lot  No. 
86,  &c.,  on  the  northwest  side  of  the  Pennsylvania  canal,  thence 
from  the  towing-path  of  said  canal  on  the  line  of  said  lot  No.  36, 
north,  &c.,  160  perches  to  the  Susquehanna  river,  thence  by  the 
Susquehanna  river  south,  Ac,  parallel  with  the  first-mentioned 
line  160  perches  to  the  towing-path  of  said  canal,  thence  by  the 
Baid  canal,  &c.,  to  the  beginning,  containing  20  acres,  &c.,  being 
part  of  lot  numbered  37,"  &c.  The  other  lot  was  *'  on  the  south- 
east side  of  said  canal,  opposite  the  above-described  land,  &c., 
beginning  in  the  line  of  said  lot  No.  36,  thence  from  said  canal 
south,  &c.,  by  line  of  said  lot  No.  36,  &c.,  20  perches,  &c.,  thence 
parallel  with  the  first-mentioned  line  8  perches  to  the  said  canal 
and  thence  by  said  canal  20  perches  to  the  beginning,  containing 
one  acre,  being  also  part  of  said  lot  No.  37,**  &c.  William  Long- 
streth  also  had  an  interest  in  this  land.  The  defendants,  during 
the  years  1869,  1870  and  1871,  were  lessees  of  the  Burroughs 
colliery  adjoining  the  above-mentioned  tract  on  the  northeast; 
about  the  latter  part  of  the  year  1869  they  mined  over  the  line  of 
that  colliery  into  the  plaintiff's  land. 

The  canal  mentioned  in  the  deed  had  been  constructed  by  the 
Commonwealth  and  was  what  had  been  known  as  the  North  Branch 
Canal.  Under  Act  of  April  21st  1858,  Pamph.  L.  414,  this 
canal,  with  other  parts  of  the  public  works,  was  sold  to  the  Sunbury 
and  Erie  Railroad  Company,  "with  all  the  property  thereto 
belonging  or  in  anywise  appertaining,  and  all  the  estate,  right, 
title  and  interest  of  the  Commonwealth  therein.*'  The  act  pro- 
vided that  the  company  and  their  successors  and  assigns  should 
keep  up  the  canal  with  the  bridges  and  private  crossings  as  the 
canal  commissioners  had  theretofore  done,  and  that  it  should 
remain  a  public  highway  for  ever ;  that  they  should  take  subject 
to  all  contracts  and  arrangements  made  by  Act  of  Assembly  or 
otherwise,  &c.,  as  the  Commonwealth  was  required  to  do  by  law ; 
and  that  all  claims  for  damages  or  other  demands  against  the  Com- 
monwealth in  relation  to  the  location  and  construction,  &c.,  of 
the  canal  should  be  paid  by  the  purchasers. 
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On  the  28th  of  March  1870,  J.  S.  Price,  Esq.,  the  son  and  agent 
of  the  plaintiff,  wrote  to  the  president  of  the  defendants,  advising 
him  that  he  had  been  informea  that  the  defendants  had  been  taking 
coal  from  plaintiffs  land  and  were  "also  approaching  with  your 
works  the  river  Susquehanna,  the  coal  under  which  also  belongs 
to  Mr.  Price  and  Mr.  Longstreth.'*  The  agent  asked  for  an 
interview  with  the  president  that  the  claim  of  plaintiff  might  be 
amicably  adjusted. 

On  the  8th  of  April  1870  the  president  replied  that  they  had 
unintentionally  crossed  "  the  line  and  mined  a  small  amount  of 
coal  off  of  your  property.  As  soon  as  we  found  by  survey  that  we 
were  on  your  property  we  ceased  mining,  had  a  careful  estimate 
made  by  competent  engineers,  and  returned  to  you  the  amount  so 
mined  (usually  in  such  cases  the  owners  of  property  are  left  to 
ascertain  such  facts,  and  in  many  cases  we  have  known  parties  let 
down  the  roof  so  that  the  owner  could  not  get  in  his  property  under 
ground),  and  gave  you  the  same  price  that  we  are  paying  for  our 
own  property  with  improvements  on.  In  all  candor  we  would  say, 
that  25c.  a  ton  for  undeveloped  property  in  this  region  is  a  price 
paid  at  but  few  most  favorably  located  places,  nor  could  you  get  a 
jury  in  Luzerne  county  that  would  allow  that  amount  of  rent  under 
the  circumstances.  As  for  damages  to  your  property,  except  the 
mining  out  of  this  coal  in  an  upper  vein,  I  think  you  would  have 
difficulty  in  showing  to  a  jury  that  you  had  sustained  any.  The 
above  is  of  course  only  my  opinion.  You  must  therefore  not  think 
it  unfair  in  us  to  prefer  letting  the  law  take  its  course,  after  reading 
your  letter  to  your  agent,  Mr.  Brown,  in  which  you  said  that 
unless  we  paid  60c.  a  ton,  you  would  bring  suit  for  amount  of  mine 
rent  and  damages  done. 

"  We  would  here  say,  if  perfectly  satisfactory  to  you,  we  will  allow 
you  35c.  a  ton  for  what  we  mined,  in  place  of  25c.,  as  offered  before. 
We  make  the  outside  offer,  in  order  to  effect  an  amicable  settle- 
ment." *  *  * 

The  agent  replied,  May  6th  1870,  that  Mr.  Longstreth,  the 
plaintiff  concurring,  directed  him  \x>  say : —  ^ 

"  I  consent  to  letting  J.  H.  Swoyer  have  the  coal  that  he  has 
mined  from  our  land  at  35c.  per  ton,  and  also  such  as  he  may  take 
therefrom  for  the  balance  of  the  year,  but  I  think  that  a  provision 
should  be  made  for  his  mining  for  the  eight  months  to  January 
1871,  not  less  than  3000  tons  per  month,  at  S5c.  per  ton,  &c. 
*  *  *  The  agreement  only  to  continue  until  the  1st  of  January 
next,  the  returns  of  the  engineer  of  the  coal  taken  to  be  made 
monthly  on  the  first  day  of  each  month,  and  the  payments  to  be 
made  to  me  at  Philadelphia  each  month.  The  coal  to  be  taken  out 
regularly  as  you  proceed,  and,  if  it  is  desired  by  the  owners  they 
can  examine  the  workings  by  themselves,  or  their  agents,  or  engi- 
neers, to  see  that  the  mining  is  done  to  their  satisfaction.     Please 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  159 

[Wyoming  Coal  and  Transportation  Co.  r.  Price.] 

let  me  know  if  these  terms  are  agreed  to  by  you,  and  also  send  me 
check  or  draft  on  New  York  or  Philadelphia  for  the  amount  already 
mined  by  you,  as  per  your  report  of  October  22d  1869,  showing 
that  up  to  said  date  3829  tons  had  been  mined  by  you.  3829  tons 
at  35c.  per  ton  amount  to  $1840.15." 

The  president  replied  May  11th  1870: — 

"  Your  favor  of  the  16th  inst.  duly  received.  Contents  noted. 
I  have  instructed  our  Treas.  to  forward  you  check  to  morrow  for 
ac.  I  am  sorry  to  say  that  we  cannot  accept  your  proposition  to 
mine  coal  from  your  property ;  it  is  no  benefit  for  us  to  mine  it  if 
we  have  to  pay  more  than  what  we  are  paying  to  Burroughs,  namely, 
25c.  a  ton,  besides  we  cannot  agree  to  mine  out  any  given  amt.  per 
month,  but  would  mine  of  it  as  much  as  we  could  conveniently  at 
25c.  a  ton.'' 

The  agent  replied  May  14th  1870  :— 

"I  have  your  fav.  of  11th  inst.,  and  have  sent  it  to  Mr.  Long- 
Btreth.  *  *  *  After  one  or  two  letters  had  passed  between  us  you 
called  at  my  oflSce  two  or  three  times,  and  after  a  friendly  talk  in 
reference  to  your  having  trespassed  upon  our  property  and  taken 
out  coal  without  authority,  you  *  *  *  said  that  you  regretted  what 
had  been  done,  and  hoped  that  there  should  be  no  litigation.  *  *  ♦ 
It  was  then  proposed  by  you,  that  in  consideration  of  settling  the 
claim  of  damages  on  our  part  that  you  would  not  only  give  us  35c. 
per  ton  for  the  coal  already  taken,  but  the  like  sum  for  what  you 
would  take  between  this  and  the  1st  of  January  next,  the  time  of  the 
expiration  of  your  lease  with  Mr.  Burroughs,  *  *  *  that  as  you 
had  trespassed  upon  our  land  you  felt  morally  bound  to  pay  us  more 
than  you  were  paying  Mr.  Burroughs,  and  that  you  preferred,  under 
the  circumstances  of  Mr.  Burroughs's  treatment  of  you,  in  refer- 
ence to  a  renewal  of  your  lease,  to  take  our  coal  at  35c.  Acting 
upon  that  suggestion,  I  communicated  your  offer  to  Mr.  Longstreth 
and  my  father,  *  *  *  they  promptly  agreed  to  it,  and  in  consi- 
deration of  our  releasing  the  claim  for  damages,  they  yielded  to  your 
wishes,  and  agreed  to  take  35c.  for  that  already  mined  and  that  to 
be  mined.  On  May  6th  1870,  I  wrote  to  you  to  that  effect.  In 
reply  I  have  your  favor  of  May  11th,  in  which  you  wish  to  hold 
us  to  our  part  of  the  agreement  and  you  refuse  your  part  of  it. 
That  is,  you  say,  that  we  are  to  release  our  claim  for  damages  at 
35c.  for  coal  taken  (when  our  courts  would  have  given  us  much 
more),  and  you  are  7iot  to  pay  35c.  for  the  amount  to  be  taken, 
although  that  was  clearly  j?art  of  the  agreement.  *  *  *  I  reported 
to  them  your  offer,  and  that  I  was  pleased  at  the  manner  in  which 
you  acted,  and  hoped  that  we  would  have  all  the  matters  settled 
amicably  between  us,  and  so  much  confidence  had  I  in  you  that  I 
suggested  that  it  was  not  even  necessary  to  go  through  the  formal- 
ities of  a  written  agreement,  but  that  your  word,  offering  the  35c., 
was  suflScient  without  the  matter  being  reduced  to  writing.  Am  I 
therefore  to  tell  them  that  I  was  wrong?"  *  *  * 
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The  president  replied  May  17th  1870 : — 

"  Your  favor  of  16th  inst.  this  moment  rec'd.  Contents  noted. 
In  answer  to  the  business  part  of  your  letter,  I  would  say  that  you 
certainly  misunderstood  me.  I  at  least  never  intended  to  say  that 
we  would  pay  you  more  for  an  unimproved  property  than  we  are 
paying  Mr.  Burroughs,  where  he  furnishes  all  improvements.  *  *  * 
I  did  not  intend  that  the  settlement  of  the  old  claim  should  have 
anything  to  do  with  the  new  transaction.  I  am  perfectly  willing, 
if  it  is  your  wish,  that  you  should  commence  proceedings  against  us 
through  the  proper  tribunal  for  the  recovery  of  mine  rent,  as  also 
for  damages  done  you,  provided  you  place  the  money  we  have  paid 
you  in  escrow,  or  you  acknowledge  that  you  hold  it  in  escrow  pending 
the  decision  of  the  case,  but  I  would  not  consider  it  as  part  pay- 
ment ;  ere  the  suit  is  commenced  all  former  settlement  to  be  con- 
sidered as  naught.  On  my  part  such  suit  would  be  considered  as 
amicable,  and  to  save  all  trouble  in  getting  service  on  me  here  I 
will  designate  at  your  request  an  atty.  in  Phila.,  who  will  accept 
service  for  us,  provided  you  in  return  will  agree  to  have  the  case 
disposed  of  as  soon  as  possible.  Or  again,  I  will  leave  the  ca^e  to 
three  disinterested  persons,  you  to  name  one,  we  to  name  one,  and 
they  to  choose  the  third,  and  whatever  they  will  decide  I  will  abide 
by,  provided  you  will  agree  to  do  the  same. 

"  Now  then,  to  the  friendly  part  of  your  letter  I  would  say  that, 
inasmuch  as  you  misunderstood  me,  and  the  10c.  a  ton  difference 
between  us  not  making  any  large  difference,  I  will  agree  to  pay 
you  35c.  a  ton  mine  rent  for  all  such  coal  as  we  may  mine  from 
your  property  between  this  and  the  first  day  of  January  next,  but 
will  not  agree  to  mine  out  any  given  amount,  the  coal  to  (be)  mined 
in  workmanlike  manner,  &c.  Your  agent  to  have  access  to  the 
mine  acs.  for  the  purpose  of  satisfying  yourselves  of  how  much  has 
been  mined ;  also  to  have  free  access  to  the  mine  to  see  that  the 
coal  is  mined  without  damage  to  the  property  other  than  the  mining 
of  the  coal.  I  make  the  latter  proposition  simply  because  you 
understood  me  to  say  so  from  the  first,  and  because  you  reported 
so  to  your  father  and  Mr.  Longstreth." 

The  agent  replied  May  20th  1870  :— 

"  *  *  *  As  you  in  the  latter  part  of  your  letter  agree  to  the 
35c.  pr.  ton  for  all  the  coal  to  be  mined  between  this  and  the  first 
of  January  next,  it  will  not  be  necessary,  I  am  happy  to  say, 
either  to  bring  suit  or  refer  to  an  arbitration.  I  have  therefore  paid 
to  Messrs.  Longstreth  and  Price  the  money  sent  to  me  for  the  coal 
mined  to  October  1869,  and  we  will  accept  the  35  cts.  for  all  coal 
mined  up  to  January  1st  1871,  in  accordance  with  the  terms  of 
your  said  letter  of  May  17th  1870."  *  *  * 

The  returns  furnished  by  the  defendants  to  the  plaintiff  were  as 
follows : — 
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Wilkesbarre,  Pa.,  Oct.  22d  1869. 

Mr.  Eli  K.  Price :  in  account  with  Wyoming  Coal  and  Trans- 
portation Co. 

Statement  of  coal  mined  from  the  tract  of  land  owned  by  Eli  K. 
Price  in  Plains  township,  Luzerne  county,  Penna.,  in  full  to  date. 

By  3829  tons  of  coal. 

Wilkesbarre,  Pa.,  July  12th  1870. 
♦  ♦  ♦  #  *  4t  * 

For  mine  rent  on  coal  taken  *  *  *  in  June  1870. 

By  460  tons  of  coal  at  35  cents        ....   $161.00 

Wilkesbarre,  Pa.,  Oct.  10th  1870. 
«  ♦  ♦  *  4t  #  # 

1870,  Sept.  30.  For  mine  rent  on  coal  taken  *  *  *  in  July, 
Aug.,  and  Sept. 

By  510  tons  of  coal  at  35  cents  ...        .        $178  50 

Wilkesbarre,  Pa.,  Jan.  19th  1871. 

4t  ♦  ♦  ♦  *  ♦  ♦ 

18.70,  Dec.  31.  For  mine  rent  on  coal  taken  *  *  *  in  Oct. 
Nov.  and  Dec. 

By  1618  tons  of  coal  at  35  cents       .        .        .  $566  30 

All  these  returns  were  accompanied  by  payments  of  their 
respective  amounts,  which  were  receipted  for  by  the  plaintiflF. 

The  mine  was  surrendered  by  the  defendants  in  January  1871. 
Plaintiff  went  into  possession  by  his  lessees,  who  worked  it  until 
July  4th  1871 ;  the  canal  at  that  time  came  through,  flooding  both 
mines  so  that  no  survey  of  the  working  of  the  mines  could  be 
made. 

The  agent  wrote  again  to  the  president  of  defendants  as  fol- 
lows : — 

"Philadelphia,  Dec.  23d  1871. 
Mb.  J.  H.  SwoTER,  Prest.  Wyoming  Coal  &  Trans.  Co.,  Wilkes- 
barre, Pa.  ^ 

Dear  Sir :  We  have  received  from  Mr.  R.  P.  Rothwell,  mining 
engineer  of  Wilkesbarre,  a  plan  of  the  workings  and  calculations 
of  the  coal  taken  by  you  from  the  property  of  Mr.  Eli  K.  Price. 
The  amt.  fixed  by  Mr.  Rothwell  is,  say  .         .     22,217  tons. 

The  amounts  returned  to  us,  and  for  which 
you  paid  us  35c.  pr.  ton,  were  as  follows : — 
May  12th  1870.    Mined  to  Oct.  22d  1869,       8829 
July  12th.  Mined  in  June  1870,         .      460 

Oct.  10th.  July,  Aug.  and  Sept.  1870,     510 

Jan.  19th  1871.     Oct.,  Nov.  and  Dec.  1870,     1618 

6417 


Amt.  not  paid  for^         15,800  less. 
81  P.  F.  Smith— 11 
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22,217  tons  at  35c.  amounts $7775.95 

6417    "     received  by  us  as  above  at  85c.  pr.  ton,    .       2245.95 


$5530.00 


Please  let  us  have  check  for  the  above,  and  oblige." 


For  the  above  balance  the  suit  was  brought,  the  most  important 
question  being  whether  the  plaintiff  was  entitled  to  recover  for  the 
coal  mined  under  the  canal. 

The  foregoing  facts  appeared  on  the  trial,  February  2d  1874, 
before  Briggs,  J. ;  the  deed  from  Hancock  to  the  plaintiff  having 
been  received  under  objection  by  the  defendants  and  exception — 

For  the  plaintiff,  J.  S.  Price  testified  further:  that  the  receipts 
for  the  money  were  not  receipts  in  full,  because  he  had  always 
expected  a  formal  survey  would  be  made  as  soon  as  defendants  got 
through.  After  the  end  of  the  year  1870,  the  plaintiff  directed 
Mr.  Rothwell,  a  mining  engineer,  to  make  a  survey  of  the  land. 
The  defendants  cut  across  the  line  of  the  Burroughs  survey  through 
a  part  of  the  canal.  The  break  through  the  canal  was  about  six 
months  after  the  defendants  gave  up  possession..  In  April  1871  a 
lease  was  made  to  Burroughs  of  plaintiff's  tracts ;  he  took  pos- 
session. Before  anything  else,  the  first  direction  then  was  to 
measure. 

Rothwell,  the  civil  engineer,  testified  :  that  he  made  surveys  of 
the  property  at  different  times  from  1866  to  1871 :  he  made  sur- 
veys for  defendants  and  for  Burroughs :  he  made  surveys  in  the  Bur- 
roughs colliery  as  it  approached  the  Price  tract  to  ascertain  whether 
they  went  into  the  Price  tract,  from  January  12th  on  several  days 
up  to  May  27th  1871 ;  the  surveys  were  made  without  distinction 
as  to  the  two  tracts ;  they  ran  through  the  colliery ;  on  the  Price 
land  just  as  on  the  Burroughs  tract ;  in  passing  through  the 
chambers  they  could  not  tell  on  which  they  were. 
^  Ogden  Haight  testified  :  that  a  map  shown  was  a  map  made  by 
him  of  the  survey  of  the  colliery  as  assistant  of  Rothwell,  in  1871, 
memoranda  in  a  book  shown  him  were  of  surveys  actually  made  ; 
he  said  the  surveys  of  the  Price  tract  were  in  connection  with  the 
Burroughs  colliery ;  they  were  commenced  January  12th  and 
ended  February  6th  1871 ;  he  ascertained  from  the  line  of  the 
tracts  on  the  surface  where  the  line  was  under  ground ;  from  the 
starting  point  he  measured  from  point  to  point  through  the  gangway, 
and  took  at  intervals  sights  of  the  different  chambers,  measuring 
their  widths  by  taking  offsets  at  different  times,  to  the  sides  of  the 
chambers  and  so  in  the  gangways,  and  went  through  all  the  workings 
in  that  way :  he  measured  the  height  of  the  chambers  and  also  took 
a  number  of  sections  of  the  coal  seam  and  the  seams  of  slate  which 
occurred;  the  height  taken  by  him  was  the  average  height. 
Witness  stated  in  much  detail  his  process  of  measurement,  the 
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average  height,  the  thickness  of  coal,  size  of  pillars,  &c.,  that  from 
his  measurements  he  made  a  calculation  which  showed  that  the 
quantity  of  coal  taken  out  of  the  plaintiflTs  tract  was  22,216.8 
tons ;  he  ascertained  this  by  dividing  the  area  worked  into  triangles, 
multiplying  their  area  by  the  thickness  of  the  coal  which  gave  the 
cubical  contents  and  estimating  a  cubic  yard  to  weigh  a  ton  ;  having 
taken  off  the  ^'pillarage  and  waste,'*  which  he  estimated  at  one- 
third,  before  he  made  the  calculation;  one-third  was  the  usual 
deduction  allowed  in  mining. 

On  cross-examination  witness  said  that  he  supposed  the  survey 
had  been  made  for  Burroughs ;  his  instructions  were  to  make  a 
survey  of  the  mine  so  as  to  be  able  to  make  an  accurate  plot  of  the 
"workings  and  measure  the  size  of  some  of  the  pillars  and  to  note 
the  faults;  6417  tons  (the  amount  for  which  defendants  made 
returns),  would  not  include  all  the  coal  taken  out  of  the  Price 
tract;  his  measurements  were  almost  exclusively  taken  by  a  stepping 
and  chaining. 

Rothwell  testified  that  the  survey  and  measurements  of  the  open- 
ing in  the  Price  property,  were  made  under  instructions  from  Bur- 
roughs to  ascertain  the  extent  of  the  workings  and  condition  of  the 
mine,  whether  it  was  safe  and  how  much  was  taken  out;  the  instruc- 
tions included  both  collieries ;  this  was  just  after  the  defendants 
had  given  up  their  lease  and  Burroughs  was  in  possession ;  just 
after  January  1871.  Witness  verified  Haight's  calculations  and 
calculated  from  maps  made  under  his  own  direction;  from  the 
calculations  covering  ground  worked  up  to  January,  not  including 
Bome  old  workings,  witness  made  the  total  result  19,287.9  tons ; 
he  did  not  include  some  workings  made  after  this ;  both  the  old 
and  late  workings  were  included  in  Haight's  survey ;  they  amounted 
together  to  2928.9  tons,  which  would  make  the  total  the  same  as 
Haight's ;  from  what  he  saw  6417  tons  would  not  be  a  fair  return 
of  the  coal  which  he  saw  worked  out  of  the  Price  tract;  19,287.9 
tons  he  considered  a  fair  return  ;  there  was  not  suflScient  pillarage 
left  for  safety.  There  was  other  evidence  of  the  same  general  char- 
acter as  to  the  accuracy  and  purpose  of  the  measurements,  the 
quantity  of  coal  taken,  the  damage  done  by  defendants  in  mining. 

For  the  defendants,  John  M.  Crane,  their  secretary  and  trea- 
surer, testified  that  they  first  received  notice  from  the  plaintiff  of 
the  demand  for  the  balance  of  coal  alleged  to  be  unpaid  for,  in 
the  latter  part  of  December  1871 ;  it  was  the  duty  of  witness  to 
return  to  plaintiff  the  amount  of  coal  mined  on  his  tract ;  the  last 
return  was  made  in  January  1871  for  the  preceding  three  months ; 
a  check  for  the  amount,  $566. 28,  was  sent  at  the  time ;  no  objection 
was  made  to  the  return ;  the  defendants  went  out  of  possession 
January  1st  1871 ;  no  objection  was  made  to  any  return  before  the 
canal  was  flooded ;  the  mine  was  at  all  times  open  to  the  plaintiff; 
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the  first  return  was  made  by  defendants*  engineer ;  the  balance  of 
the  coal  was  mined  from  day  to  day  and  returned  to  the  oflSce  and 
regularly  entered  in  the  books ;  the  amount  of  coal  was  taken  when 
it  came  out  of  the  breaker  for  shipments  for  the  trade ;  these  were 
made  regularly  for  1870  and  never  objected  to.  The  manner  of 
doing  business  is, — the  returns  are  first  made  to  the  office  by  the 
miner,  the  gross  shipments  of  coal  taken  at  the  end  of  the  month, 
into  this  the  number  of  mine  cars  mined  within  that  month  is 
divided,  which  is  divided  into  the  total  shipments;  the  average 
weight  per  car  is  thereby  ascertained  and  the  total  weight  of  the 
coal  arrived  at ;  the  miners  are  paid  so  much  per  ton  by  weight, 
before  it  has  gone  through  the  breaker.  The  defendants  were  tak- 
ing coal  from  the  Burroughs  property  all  the  time  they  were  taking 
coal  from  the  Price  property  ;  there  was  a  mine  boss  employed  by 
defendants  to  take  an  account  of  the  coal  as  it  was  mined.  To  dis- 
tinguish between  the  coal  mined  from  the  Burroughs  and  Price 
properties,  the  chambers  or  breasts  were  numbered,  and  as  each  car 
came,  the  number  of  the  breast  it  came  from  was  attached  to  it  and 
credit  given  to  that  car,  which  went  to  the  account  of  the  man 
working  it;  in  that  way  it  was  ascertained  exactly  what  portion 
of  the  mine  it  came  from,  and  as  it  came  to  the  breaker  account 
was  taken  of  the  coal  coming  from  particular  chambers ;  witness 
had  no  books  showing  the  returns  of  the  cars ;  they  might  have 
been  at  the  oflSce  in  Wilkesbarre,  or  probably  not  in  existence,  as 
they  were  something  that  it  was  not  thought  worth  while  to  pre- 
serve ;  they  were  generally  kept  for  some  time ;  no  separate  account 
was  kept  in  the  defendant's  regular  books  of  the  coal  taken  from 
the  mines  respectively ;  that  was  kept  in  the  monthly  books,  the 
auxiliary  books  at  the  time. 

The  defendants  gave  much  evidence  for  the  purpose  of  showing 
that  the  mode  of  surveying  testified  to  by  plaintiff" *s  witnesses  was 
not  reliable ;  that  the  amount  of  coal  mined  could  not  thus  be  accu- 
rately ascertained,  &c. ;  and  generally  in  answer  to  plaintiff^s 
case.     There  were  also  maps,  letters,  drafts,  &c.,  given  in  evidence. 

The  various  Acts  of  Assembly  in  relation  to  the  construction  of 
the  public  improvements  by  means  of  canals,  &c.,  are  referred  to 
in  the  opinion  of  the  Supreme  Court  in  this  case. 

One  of  them,  the  Act  of  February  26th  1826  (Pamph.  L.  55), 
authorized  the  location  and  contracting  for  of  a  canal,  called  the 
Pennsylvania  Canal,  from  the  river  Swatara,  near  Middletown, 
westward,  to  connect  the  improvements  with  Pittsburg,  &c. ;  it 
provided  that  the  canal  commissioners  might  agree  with  the 
owners  of  lands  through  which  the  canal  was  to  pass,  "for  the 
purchase,  use  and  occupation  thereof,*'  on  behalf  of  the  Common- 
wealth ;  or,  if  such  agreement  could  not  be  made,  it  directed  a 
mode  for  the  valuation  by  inquisition,  &c.,  and  upon  the  con- 
firmation of  the  inquisition   and  payment  of  the  valuation  the 
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state  should  ^'  be  seised  of  such  lands  as  of  an  absolute  estate  in 
perpetuity,  or  with  such  less  quantity  and  duration  of  interest  or 
estate  in  the  same,  or  subject  to  such  partial  or  temporary  appro- 
priation, use  or  occupation'*  as  should  be  required  and  described  in 
the  inquisition,  *  *  *  "as  if  conveyed  by  the  owners." 

Another  was  an  act  entitled  "  An  Act  to  provide  for  the  further 
extension  of  the  Pennsylvania  Canal,"  passed  April  9th  1827 
(Pamph.  L.  192).  By  this  the  capal  commissioners  were  author- 
ized— amongst  other  improvements — to  provide  for  the  construction 
of  the  North  Branch  Canal ;  the  act  provided  also  for  the  assessment 
and  payment  of  damages  for  constructing  the  canal  through  any 
person's  land,  &c. ;  for  the  purchase  of  property  injured  by  the 
canal,  and  to  agree  with  the  owner  of  land  through  which  the 
canal  might  pass  "for  the  purchase,  use  and  occupation  thereof  on 
behalf  of  the  state." 

The  plaintiflTs  fourth  point  which  was  aflSrmed  was : — 

**  The  location  and  construction  of  the  canal  through  the  plain- 
tiffs land  will  not  prevent  bis  recovering  in  this  action  for  the  coal 
mined  and  removed  by  the  defendants  from  his  land  lying  under 
the  canal  bed." 

The  following  are  points  of  defendants ;  they  were  all  refused  : — 

3.  The  title  to  the  coal  lying  beneath  the  canal  bed  is  not  vested 
in  the  plaintiff  by  the  deed  from  James  Hancock  to  plaintiff,  of 
August  8th  18^8. 

4.  If  the  jury  believe  that  it  was  not  the  intention  of  the  parties 
to  the  deed  of  Hancock  to  plaintiff  to  convey  the  coal  under  the 
canal  bed,  then  no  title  to  that  part  of  the  coal  passed  to  the 
plaintiff,  and  he  cannot  recover  for  the  same. 

6.  It  was  the  duty  of  the  plaintiff  to  have  notified  the  defendants, 
within  a  reasonable  time  after  their  surrender  of  the  mine  to  them, 
the  plaintiffs,  of  any  claim  for  coal  alleged  to  be  mined  and  unpaid 
for. 

The  court  charged :  *  *  * 

"  By  way  of  suggestion,  merely,  not  to  control  you,  because  you 
may  adopt  any  mode  you  please,  that  is  within  the  limits  of  the 
testimony,  by  which  to  make  a  calculation,  it  may  not  be  improper 
for  me  to  say :  First.  Ascertain  from  the  evidence,  as  nearly  as 
you  can,  the  number  of  tons  taken  from  Mr.  Price's  mine  by  these 
defendants,  from  the  time  they  crossed  the  line  of  his  property, 
until  they  ceased  mining,  that  will  give  you  the  aggregate ;  then 
take  from  that  aggregate  the  amount  of  coal  that  these  defendants 
returned  to  Mr.  J.  Sergeant  Price,  who  is  acting  for  his  father,  and 
the  balance,  if  there  be  a  balance,  will  show  the  amount  for  which 
Mr.  Price,  the  plaintiff,  is  entitled  to  a  verdict.  If,  when  you  com- 
pare the  aggregate  taken  from  the  mines  with  the  aggregate  for 
which  the  returns  have  been  made,  the  one  equals  the  other — that 
is,  if  the  return  would  equal  the  other,  Mr.  Price  would  be  entitled 
to  nothing. 


Digitized  by  VjOOQIC 


166  SUPREME  COURT  ^Philadelphia 

[Wyoming  Coal  and  Transportation  Co.  v.  Price.] 

1.  ["  That  is  fairly  to  restate  the  account  between  them,  just  as 
if  they  had  sent  no  statement  at  all.]  I  merely  suggest  that  as  a 
mode;  you  may  adopt  any  mode  you  see  fit.  The  burthen  of 
proving  that  more  coal  was  received  by  the  defendants  from  plain- 
tiff's land  than  they  have  accounted  for,  is  cast  upon  the  plaintiff, 
Mr.  Price.  *  *  * 

"  The  receipts  given  by  Mr.  J.  Sergeant  Price,  the  son  and  agent 
of  his  father,  if  given  in  full,  and  were  meant  to  be  in  full,  of  all 
transactions  had  between.the  parties,  with  a  knowledge  that  a  fair 
and  full  statement  had  been  rendered  of  everything,  would  raise  a 
presumption  which  Mr.  Price  would  have  to  overcome.  But  a 
receipt  is  only  one  link  in  the  chain  of  testimony,  and  although  it 
may  allege  upon  its  face  that  it  is  in  full,  yet  it  may  be  proven  to 
be  otherwise — just  exactly  as  a  witness  may  be  disproved,  who 
alleges  that  he  has  paid  his  money  in  full.  Whether  it  is  in  full 
or  not  in  full,  is  to  be  ascertained  by  a  comprehensive  view  of  all 
the  testimony  in  the  case  that  has  been  received,  and  if  you  shall 
ascertain,  after  giving  the  testimony  this  examination,  that  it  is 
not  in  full,  then  the  presumption  is  overcome,  and  the  receipt 
is  entitled  to  no  such  benefit  of  the  presumption  that  I  have 
referred  to. 

''  Then,  again,  another  view  is  to  be  submitted  to  you  with  regard 
to  that.  I  have  not  seen  the  statements ;  I  have  heard  them  read  ; 
*  *  *  but  I  have  received  the  impression  that  certain  detailed 
statements  were  given,  constituting  what  is  termed  these  returns. 
If  the  receipt  was  given  for  these  returns,  then  you  may  consider 
whether,  if  they  are  in  full,  and  I  do  not  remember  now  whether 
they  are — whether  they  do  not  have  reference  to  the  returns,  and 
not  to  the  entire  demands  of  the  plaintiff.  *  *  *  That  is,  if  when 
the  detailed  statement  came,  the  receipt  was  given  for  the  statement, 
then  it  might  be  in  full  or  not  in  full  of  the  claim.  If  the  state- 
ment was  ascertained  to  be  erroneous,  then  the  receipt  being  in 
conformity  to  the  statement,  it  does  not  operate  against  the  party 
giving  the  receipt  at  all.  Now  let  us  pass  on  to  the  evidence  that 
we  have  got  in  this  case,  with  reference  to  the  amount  of  coal 
mined  from  this  mine.  We  have  got  to  contend  with  a  diflBculty 
right  at  the  very  outset,  that  neither  of  these  parties  could  control. 
It  seems  they  worked,  or  somebody  worked  so  nearly  to  the  bottom 
of  the  canal,  or  carried  the  roof  of  the  mine  so  nearly  to  the  bottom 
of  the  canal,  that  the  pressure,  or  leakage,  or  moisture,  finally 
percolated  through,  broke  a  hole  and  flooded  the  mine,  whereby 
it  now  is  a  physical  impossibility  for  engineering  experts  to  enter 
the  mine,  and  to  make  a  calculation  with  reference  to  the  number 
of  tons  taken  from  the  excavations.  Not  being  able  to  get  this, 
then  that  which  is  the  next  best  manner  of  ascertaining  the  quantity 
should  be  resorted  to.  Now  I  would  think  the  next  best,  and 
probably  the  best  of  all,  would  be  if  we  could  get  an  account  of 
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the  quantity  of  coal  for  which  this  company  paid  miners  mining 
the  coal.  I  say  that  for  this  reason,  though  these  miners  may  not 
be  able  to  make  a  mathematical  calculation,  that  inspiring  incentive 
of  self-interest  impels  every  one  to  make  a  calculation  that  will 
Dot  permit  his  employer  to  take  advantage  of  him,  and  what 
quantity  they  have  been  paid  for  would  be  evidence  of  a  very  high 
character.  It  seems  so  to  me,  at  least,  and  I  submit  it  with  these 
observations  for  your  consideration,  and  in  doing  so,  I  do  not  invade 
your  province,  which  is  the  absolute  disposal  of  all  questions  of 
fact,  but  it  is  within  my  province,  and,  indeed,  it  is  my  duty  to 
call  your  attention  to  these  considerations,  although  they  may  be 
somewhat  critical.  Then  that  character  of  testimony  not  being 
before  us,  we  come  down  to  the  surveys. 

''  It  is  alleged  that  this  survey  was  not  made  for  this  purpose. 
Admitting  that  to  be  so,  and  it  is  a  circumstance  in  the  case  to  be 
considered,  yet  if  you  are  of  the  opinion  that  it  is  accurate,  then  it 
is  just  as  good  as  any  testimony  that  could  be  received.  They 
could  produce  nothing  more,  viz.,  accuracy ;  that  is  perfection.  It 
don't  matter  by  which  manner  of  means  or  mode  accuracy  is  ob- 
tained, if  obtained  by  any.  It  is  useless  to  say  other  means  would 
have  produced  the  same  result,  because  you  have  got  all  that  any 
of  the  means  would  produce,  viz.,  accuracy  itself.  Therefore  I  say 
that  if  the  map  satisfies  you  of  the  quantity  of  coal,  or  enables  you 
to  reach,  or  furnishes  you  data  by  means  of  which  you  may  reach, 
the  quantity  of  coal,  then  that  is  evidence  for  your  consideration, 
and  whether  it  does  furnish  such  data  you  must  determine,  in  view 
of  all  the  circumstances  in  the  case,  as  developed  by  all  the  testi- 
mony in  the  case ;  but  it  is  the  only  evidence,  save  the  letters,  that 
has  been  put  in  here.  I  do  not  mean  to  withdraw  any  other  testi- 
mony from  you.  It  seems  to  me  to  be  the  only  evidence  that  we 
have  got  before  us  now.  When  I  say  it  seems  to  be  so,  I  am  not 
to  be  understood  as  withdrawing  your  attention  from  any  other 
piece  of  testimony.  *  *  *  What  are  those  data  ?  During  the  time 
I  have  been  upon  the  bench  I  have  not  seen,  as  it  occurs  to  me,  a 
document  so  thoroughly  criticised,  analyzed  and  inspected,  twisted, 
turned  upside-down  and  inside-out,  as  this  has  been.  Mr.  Darling 
and  Mr.  Townsend  have  certainly  exhausted  their  ingenuity  in  this 
respect,  and  you  have  got  not  only  the  lines  and  outlines  as  they 
are  drawn,  you  have  had  the  field-book,  and  indeed  all  the  informa- 
tion that  could  by  any  possibility  be  shed  upon  the  question,  and 
the  sources  from  which  the  information  itself  was  drawn. 

"  You  have  heard  Mr.  Haight.  He  is  a  young  man,  somewhat 
hesitating  in  his  address,  but  I  want  you  to  understand  this,  that 
some  men  naturally  hesitate,  other  men  tell  a  story  with  remarka- 
ble fluency.  Some  men  are  naturally  quick-motioned,  others  are 
naturally  tardy,  nevertheless,  the  tardy  men  can  tell  the  truth  as 
well  as  the  one  who  is  flippant  of  speech.     You  will  remember  I 
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am  not  making  the  application  to  these  witnesses.  I  say  I  would 
be  very  much  disposed  to  believe  the  man  who  well  weighs  his 
words,  and  speaks  slowly,  more  so,  than  the  man  who  rattles  on  at 
a  great  rate,  and  sometimes  indicating  a  disregard  of  truth.  I  do 
not  make  this  as  a  reflection  upon  any  witness.  He  did  make  the 
impression  upon  my  mind  that  he  was  a  young  man  of  superior 
'intelligence  generally,  as  did  also  Mr.  Rothwell,  arid  as  did  also  the 
gentlemen  who  were  examined  this  morning  for  the  defendants — 
Mr.  Hick  and  Mr.  Sternes.  All  these  experts  testified,  to  my  mind, 
with  a  great  deal  of  clearness.  They  are  witnesses  of  the  highest 
character  of  intelligence  in  their  way,  and  all  of  them  I  think  must 
have  impressed  you  so.  There  is  this  difference,  I  ought  to  say  to 
you,  between  a  witness  who  does  a  thing  and  works  it  out  and  pro- 
duces a  plan,  and  a  witness  who  takes  a  plan  after  it  is  produced, 
and  draws  his  deduction  from  it.  I  would  suppose  that  the  man 
who  went  over  the  ground,  who  entered  the  mine  and  took  the  chain, 
or  the  tape  in  some  places,  and  stepped  it  in  others,  that  man,  it 
would  seem  to  me,  has  a  facility  and  an  opportunity  of  acquiring  a 
more  accurate  knowledge  of  the  locality  than  the  man  who  takes 
the  product  of  his  labor,  and  expresses  an  opinion  upon  it.  However, 
whether  this  is  so  or  not  is  for  you.  You  have  heard  Mr.  Hick's 
testimony  upon  it,  and  he  went  very  elaborately  in  detail  into  the 
question,  and  gave  you  his  reason  for  regarding  the  map  as  not 
being  reliable  on  account  of  the  want  of  means  of  accuracy.  The 
defendants  say  it  is  not  accurate.  Well,  I  have  no  doubt  that  it 
fails  of  that  entire  accuracy  that  might  be  reached  under  any  and 
all  circumstances.  But  is  it  substantially  accurate  ?  That  is  the 
question.  Does  it  to  a  substantial  extent  furnish  you  the  data  by 
which  you  can  reach  a  calculation  ?  If  it  does  then  you  may  con- 
sider it.  But  there  is  one  other  point  I  want  to  call  your  attention 
to.  I  put  this  question  to  you  for  your  consideration ;  for  after  all, 
there  is  an  underlying  principle  running  through  every  business 
transaction,  by  which  business  men  can  test  almost  every  circum- 
stance that  has  a  bearing  upon  a  transaction. 

2.  ["  And  I  submit  to  you  this  question,  and  I  think  I  ought  to 
without  at  all  controlling  your  judgment,  whether  this  company, 
after  they  discovered  that  they  had  invaded  Mr.  Price's  tract,  and 
they  had  made  a  contract  to  give  him  35  cents  per  ton  royalty, 
should  not  have  so  kept  their  accounts  that  it  would  have  appeared 
upon  even  casual  inspection,  exactly  the  number  of  tons  that  came 
out  of  his  mine.]  Now  I  submit  the  question  to  you  as  business 
men,  and  you  will  test  this  proposition  by  business  experience. 
Mr.  Price  is  a  resident  of  the  city  of  Philadelphia;  he  commita 
himself  in  a  measure  to  the  business  care  and  keeping  of  these  gen- 
tlerfaen. 

3.  £"  The  defendants  were  honorary  trustees  to  him  in  rendering 
the  account  of  the  exact  amount  of  coal  that  was  taken  from  bis 
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mine.  It  is  for  them  to  account  to  him,  and  not  for  him  to  drag 
out  as  best  he  can  a  detailed  statement  from  them — they  have  got 
the  facilities,  he  has  not.  They  should  keep  their  accounts,  it 
seems  to  me,  in  such  a  way  that  the  agent  of  Mr.  Price,  or  Mr. 
Price  himself,  can  see  at  a  glance  exactly  the  number  of  tons  that 
came  from  his  mine.  This  criticism  only  applies  after  they  had 
knowledge  that  they  had  crossed  Mr.  Price's  line.] 

**  Now  here  is  a  letter  from  Swoyer,  that  would  seem  to  me  to 
indicate  that  he  was  to  keep  a  mining  account.  I  will  read  it. 
It  is  the  letter  closing  with  the  35  cents  per  ton  royalty  contract. 

"  *  I  will  agree  to  pay  you  35  cents  a  ton  mine  rent,  for  all 
such  coal  as  we  may  mine  from  your  property  between  this  and 
the  1st  day  of  January  next,  but  will  not  agree  to  mine  out  any 

fiven  amount ;  the  coal  to  be  mined  in  a  workmanlike  manner,' 
c.  This  is  the  part  I  refer  to :  '  Your  agent  to  have  access  to 
the  mine  accounts  for  the  purpose  of  satisfying  yourselves  how 
much  has  been  mined.'  *  Your  agent  to  have  access  to  the  mine 
account !'  Where  is  the  account  f  Is  it  possible  that  this  company, 
with  its  treasurer  and  its  secretary,  with  the  thousands  and  hundreds 
of  thousands  of  tons  of  coal  that  have  been  mined,  has  no  account 
of  the  number  of  tons  that  have  been  shipped  from  the  Burroughs 
mine,  and  has  no  account  of  the  number  of  tons  that  were  shipped 
from  the  Price  mine  ? 

'*  I  call  attention  to  this ;  you  are  to  pass  upon  it.  I  would  con- 
sider myself  derelict  if  I  did  not  I  do  not  seek  to  control  you, 
but  look  at  it  in  that  direction.  If  they  have  none,  why  then, 
they  cannot  be  produced. 

4.  [''  There  has  not  been  the  scrape  of  a  pen — a  book  of  any 
kind — produced  here  for  the  inspection  of  Mr.  Price,  and  yet  it  is 
his  property  they  have  been  handling.] 

*'  I  have  thus  gone  somewhat  circumstantially  and  in  detail  into 
the  law  of  the  case,  and  I  have  referred  principally  to  the  main 
points  of  the  testimony  in  order  to  shed  what  light  I  can  upon  the 
question,  but  after  all,  the  testimony  is  for  you  and  not  for  me,  and 
you  ought  not  to  be  controlled  to  the  weight  of  a  particle  of  dust 
by  any  suggestions  that  I  have  made  that  does  not  comport  with 
good  business  judgment,  and  is  not  ascertained  by  the  testimony 
in  the  case.  It  would  be  unfair  in  me  to  do  so.  But  I  cannot  sit 
here  as  a  figurehead,  and  shut  my  eyes  and  permit  that  to  trans- 
pire before  me  which  as  a  judge  I  ought  to  see  and  which  I  ought 
to  notice. 

"  I  will  answer  the  points  which  have  been  submitted  to  me  by 
counsel  for  plaintiff  and  defendants,  which  are  answered  in  writing, 
and  are  substantially  the  same  as  that  which  I  have  instructed 
you  in  the  general  observations  I  have  made  thus  far. 

5.  ["  I  will  say  this,  however,  in  regard  to  the  canal,  that  Mr. 
Price  owns  the  land  and  the  coal  under  the  canal,  subject  to  the 


Digitized  by  VjOOQIC 


170  SUPREME  COURT  [Philadelphia 

[Wyoming  Coal  and  Transportation  Co.  v.  Price.] 

right  of  way  of  the  canal  company.]  That  he  who  owns  land  on 
both  sides  of  the  canal  owns  the  fee  under  the  canal ;  that  he  owns 
the  fee  subject  to  the  surface  that  has  been  scooped  out  of  the 
ditch  of  the  canal ;  and  that  too,  notwithstanding  the  boundaries  or 
the  limits  may  be  in  the  deed  fixed  as  on  the  canal  bank  or  to  the 
tow-path ;  that  is,  for  canal  purposes,  and  for  the  right  of  way, 
and  subject  to  that  he  owns  under  it ;  and,  therefore,  taking  this 
deed,  and  supposing  it  to  show  title  in  Mr.  Price,  he  owns  the  coal 
under  the  canal,  and  had  the  right  to  mine  it,  and  these  defendants 
under  their  contract  from  Mr.  Price  had  the  right  to  take  it,  and 
were  bound  to  account  to  him  for  it;  and  with  regard  to  his  title 
to  it — you  may  assume,  that  he  has  title  to  it,  because  the  deed  shows 
that  he  owns  the  property  on  both  sides  of  the  canal  up  to  it,  and 
these  defendants  have  recognised  his  right  by  this  agreement ;  and, 
therefore,  whilst  it  may  not  estop  them  from  showing  that  somebody 
else  owned  it,  there  being  no  evidence  that  somebody  else  did  own 
it,  you  should  assume  as  a  matter  of  fact  that  Mr.  Price  does  own 
it." 

The  verdict  was  for  the  plaintiff  for  $5338.29. 

The  defendants  took  a  writ  of  error ;  they  assigned  for  error, 

1.  The  admission  in  evidence  of  the  deed  from  Hancock  to 
plaintiff. 

2.  Refusing  to  submit  to  the  jury  the  question  of  intention  under 
the  deed  from  Hancock. 

8.  The  part  of  the  charge  in  brackets  numbered  5. 

4.  Refusing  defendants*  3d  point. 

5.  AflSrming  plaintiff's  4th  point. 

6.  Refusing  defendants'  4th  point. 

7.  Refusing  defendants*  6th  point. 

8.  The  part  of  the  charge  in  brackets  numbered  1. 

9.  The  part  of  the  charge  in  brackets  numbered  3. 

10.  The  part  of  the  charge  in  brackets  numbered  2. 

11.  The  part  of  the  charge  in  brackets  numbered  4. 

12.  Because  the  judge  erred  in  his  entire  charge  in  that  he  no- 
where instructed  the  jury  that  any  obligation  rested  upon  the 
plaintiff  to  make  a  proper  survey  of  the  mine  for  the  purpose  of 
computing  the  coal  mined,  but,  on  the  other  hand,  instructed  them 
that  it  was  to  be  expected  that  defendants  would  have  made  such 
survey,  although  they  were  then  out  of  possession  and  without 
notice  of  any  claim. 

S,  S.  ffollingsworth  and  J.  V,  Darling^  for  plaintiffs  in  error. 
— The  canal  bed  and  the  coal  under  it  were  owned  by  the  state  in 
fee  simple,  and  the  conveyance  from  Hancock  could  give  no  title 
to  it,  because  Hancock  had  no  title  to  give.  Long  before  the 
inception  of  his  title,  the  Commonwealth  had  become  ^^  seised  of 
such  lands  as  of  an  absolute  estate  in  perpetuity,**  and  had  erected 
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thereon  the  Pennsylvania  canal.  As  early  as  1830,  the  Pennsyl- 
vania canal  was  in  process  of  building  on  both  branches  of  the 
Susquehanna  river :  Commonwealth  v.  Fisher,  1  Penna.  R.  462 ; 
under  the  Acts  of  February  26th  1826  (Pamph.  L,  55),  April  10th 
1826  (Pamph.  L.  331),  and  March  24th  1828  (Pamph.  L.  221). 
The  case  of  the  Commonwealth  v.  McAllister,  2  Watts  190,  estab- 
lished the  doctrine  that  while,  as  a  general  rule,  the  making  of  a 
public  way  does  not  divest  the  title  of  the  land  owned,  "  it  is  differ- 
ent as  to  the  land  used  by  the  state  in  the  construction  of  the  canal. 
The  right  of  property  in  the  land  upon  which  the  canal  is  made 
becomes  vested  by  the  operation  of  the  Act  of  1826,  according  to 
its  express  terms,  in  the  state,  so  that  the  owner  loses  all  his 
former  right  to  it.''  Land  acquired  under  this  act  by  the  Com- 
monwealth is  held  in  fee,  and  on  cessation  of  use  does  not  revert 
to  owner :  Haldeman  v,  Pennsylvania  Railroad  Co.,  14  Wright  425. 
Even  where  the  grant  is  for  the  purposes  of  a  canal  and  the  canal 
is  abandoned  there  is  no  reversion :  Craig  v.  Mayor  of  Allegheny, 
3  P.  F.  Smith  477 ;  Robinson  v.  The  Pennsylvania  Railroad  Co., 
22  Id.  316. 

B.  JR.  Wilson  and  J.  B.  Totvnsend,  for  defendant  in  error. — 
Such  a  taking  as  in  this  case,  if  it  pass  a  fee,  must  pass  a  fee  for 
the  uses  and  purposes  of  the  taking.  It  cannot  be  for  any  private 
purpose :  Cooley  Const.  Lim.  530,  644  et  sea, ;  Varick  v.  Smith, 
9  Paige  Ch.  561 ;  Story  Const.,  §  1956,  p.  673.  The  appropria- 
tion was  not  for  any  other  purpose  than  the  maintenance  of  the 
canal.  Separate  estates,  and  both  in  fee  simple,  may  subsist  in 
different  parties,  both  in  the  land  and  in  the  coal  seams  under  the 
land :  Caldwell  v.  Fulton,  7  Casey  476 ;  Benson  v.  Miners*  Bank,  8 
Harris  370 ;  Searle  v.  Railroad  Co.,  9  Casey  57.  The  appropriation 
was  not  a  fee  allowing  alienation  to  third  parties  for  private  uses,  but 
a  fee  consistent  wholly  with  the  objects  and  purposes  of  the  appropri- 
ation, i.  e.j  for  the  construction  and  maintenance  thereon  of  the  water 
highway.  This  is  a  qualified  fee :  2  Bl.  Com.  109 ;  Walsingham's 
Case,  Plowd.  557.  The  state  itself,  though  clothed  with  the  fee, 
holds  it  with  the  constitutional  qualification,  and  is  a  trustee  for  the 
public  use,  and  when  this  use  ends,  no  power  exists  to  divert  pro- 
perty taken  in  invitum  from  its  original  owner  for  such  public  use 
to  a  foreign  purpose  or  private  gain :  Jessup  v.  Loucks,  5  P.  F. 
Smith  351 ;  Lance's  Appeal,  Id.  16.  The  exercise  of  this  right 
by  the  state  or  its  authorized  grantee  is  necessarilv  in  derogation 
of  private  right  and  must  be  strictly  construed:  Dwarris  on  Sta- 
tutes 750.  The  company  mined  and  got  coal  out  under  Mr.  Price's 
lease  to  them  and  as  his  tenants,  paying  rent.  They  cannot  dis 
pute  his  right  or  title,  or  his  right  to  the  agreed  rent  upon  which 
they  were  let  into  possession :  Cooper  v.  Smith,  8  Watts  536 ; 
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Boyer  v.  Smith,   5  Id.  64 ;  Porter  v,  Mayfield,  9  Harris  263 ; 
Howard  v.  Murphy,  11  Id.  173 ;  Naglee  v.  Ingersoll,  7  Barr  185. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  first  six  errors  assigned  will  be  considered  together.  They 
involve  the  question  whether  the  defendant  in  error  owned  the 
land  and  coal  under  the  canal.  If  the  question  was  a  new  one, 
untrammelled  by  previous  decisions,  I  should  feel  disposed  to 
answer  it  in  the  aflSrmative.  If,  however,  the  authorities  have 
settled  it  otherwise,  we  must  assent  to  them  as  the  true  exposition 
of  the  law.  A  reference  to  the  legislation  leading  to  the  construc- 
tion of  the  Pennsylvania  canals,  will  show  that  they  were  all  parts 
of  one  general  system,  designed  at  the  commencement. 

By  the  Act  of  27th  March  1824,  Paraph.  L.  92,  the  governor 
was  authorized  and  required  to  appoint  three  commissioners,  whose 
duty  it  was,  to  view  and  explore  routes  for  a  canal  in  various  parts 
of  the  state,  and  make  report  to  the  governor,  to  be  laid  before  the 
next  legislature  to  enable  it  "to  act  with  a  full  knowledge  of  all 
the  necessary  facts.*' 

The  preamble  to  the  Act  of  11th  April  1825,  Pamph.  L.  238, 
recites,  "  whereas  the  establishment  of  a  communication  between 
the  eastern  and  western  waters  of  this  state,  and  the  lakes,  by 
means  of  navigable  streams  and  canals,  would  advance  our  agri- 
culture, commerce  and  manufactories ;  would  unite  in  a  common 
interest  the  great  natural  divisions  of  the  state,  and  would  in  the 
end  be  an  important  source  of  revenue  to  the  Commonwealth. 
And  whereas  the  best  interests  of  the  state  require  that  this  great 
and  important  improvement  should  be  the  prpperty  of  the  Com- 
monwealth, and  that  the  Commonwealth  ought  to  embark  in  it 
with  that  zeal  and  energy  that  is  best  calculated  to  carry  it  into 
effect,"  therefore  the  governor  was  thereby  required  to  appoint  five 
canal  commissioners,  with  a  view  of  their  ascertaining  the  most 
feasible  routes  for  the  construction  of  a  canal.  Section  third 
declared  "  that  the  routes  to  be  examined  by  virtue  of  this  act  shall 
be  one  from  Philadelphia,  through  Chester  and  Lancaster  counties, 
and  thence  by  the  west  bank  of  the  Susquehanna,  and  the  waters 
thereof,  to  the  Allegheny  and  Pittsburg ;  also,  from  the  Allegheny 
to  Lake  Erie;  one  other  from  the  city  of  Philadelphia  to  the 
northern  boundary  of  the  state  towards  the  Seneca  or  Cayuga  " 
Lake ;  one  other  through  Cumberland  and  Franklin  counties  to 
the  Potomac  river ;  and  one  by  the  Conococheague  or  Monocacy 
and  Conewago  to  the  Susquehanna;*'  and  also  "through  the 
county  of  Bedford  to  connect  the  route  of  the  proposed  Chesapeake 
and  Ohio  Canal  with  the  Juniata  route  as  aforesaid." 

Section  fourth  made  it   their  duty  to  cause  the  grounds  and 
streams  which  might  "  lie  on  or  contiguous  to  the  probable  courses 
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and  ranges  of  said  canal ;"  "  to  be  explored  and  examined  for  the 
purpose  of  fixing  the  most  eligible  and  proper  routes  for  the  same, 
and  to  cause  all  necessary  surveys,  and  levels  to  be  taken,  and 
accurate  field  notes,  drafts,  and  maps  thereof,  to  be  made.*' 

The  Act  of  26th  February  1826,  Pamph.  L.  55,  is  entitled  **  An 
Act  to  provide  for  the  commencement  of  a  canal  to  be  constructed 
at  the  expense  of  the  state,  and  to  be  styled  the  Pennsylvania 
canal."  It  authorized  the  canal  commissioners  "immediately  to 
locate  and  contract  for  making  a  canal  and  locks  and  other  works 
necessary  thereto,  from  the  river  Swatara,  at  or  near  Middletown, 
to,  or  near  to,  a  point  on  the  east  side  of  the  river  Susquehanna, 
opposite  to  the  mouth  of  the  river  Juniata ;  and  from  Pittsburg 
to  the  mouth  of  the  Kiskeminetas.*'  Section  eight  authorized  the 
commissioners  to  agree  with  the  owners  of  any  land  through  which 
the  canal  was  intended  to  pass,  "  for  the  purchase,  use  and  occupa- 
tion thereof,"  and  in  case  of  disagreement  or  legal  disability  of 
the  owner,  it  prescribed  a  mode  of  ascertaining  the  damages.  It 
further  declared  that  ''on  the  payment  thereof  the  state  shall  be 
seised  of  such  lands  as  of  an  absolute  estate  in  perpetuity,  or  with 
such  less  quantity  and  duration  of  interest  or  estate  in  the  same, 
or  subject  to  such  partial  or  temporary  appropriation,  use  or  occu- 
pation, as  shall  be  required  and  described  as  aforesaid,  as  if  con- 
veyed by  the  owner  or  owners." 

The  Act  of  9th  April  1827,  Pamph.  L.  192,  is  entitled  "An 
Act  to  provide  for  the  further  extension  of  the  Pennsylvania  ca- 
nal." It  authorized  the  canal  commissioners  to  locate  and  con- 
tract for  the  construction  of  a  canal  up  the  valley  of  the  Juniata, 
fi-om  the  eastern  section  of  the  Pennsylvania  canal  to  a  point  at 
or  near  Lewistown ;  also  up  the  valley  of  the  Kiskeminetas  and 
the  Conemaugh,  from  the  western  section  of  the  Pennsylvania  ca- 
nal to  a  point  at  or  near  Blairsville,  and  also  "up  the  valley  of 
the  Susquehanna,  from  the  said  eastern  section  of  the  Pennsyl- 
vania canal  to  a  point  at  or  near  Northumberland."  It  further 
authorized  the  making  of  numerous  examinations  and  surveys,  and 
the  taking  of  levels  in  various  parts  of  the  state,  including  one 
"  from  Northumberland  up  the  north  branch  of  the  Susquehanna 
to  the  state  line." 

By  the  Act  of  24th  March  1828,  Pamph.  L.  221,  the  canal 
commissioners  were  authorized  and  required  "  to  locate  and  con- 
tract for  making  canals  from  the  commencement  of  the  Pennsyl- 
vania canal,  at  or  near  the  mouth  of  the  river  Swatara,  to  Colum- 
bia, in  Lancaster  county ;  from  Lewistown  to  the  highest  point  ex- 
pedient and  practicable  for  a  canal  on  the  Juniata ;  from  a  point 
at  or  near  Northumberland  to  the  Bald  Eagle,  on  the  west  branch ; 
from  Northumberland  to  the  New  York  state  line  on  the  north 
branch ;  from  a  point  at  or  near  Taylor's  Ferry  to  Easton  ;  and 
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from  Blairsville  to  the  highest  point  expedient  and  practicable  for 
a  canal  on  the  Conemaugh." 

Thus  it  appears  the  construction  of  all  parts  of  the  canal  was  in 
pursuance  of  a  general  system  designed  at  the  beginning.  It  had 
its  inception  in  1824,  assumed  a  more  specific  and  comprehensive 
form  in  1825,  and  in  1826  the  actual  construction  of  the  canals 
was  authorized  to  be  commenced.  At  first  one  link  on  the  Susque- 
hanna, another  on  the  Allegheny,  with  no  connection  between 
them.  From  time  to  time  as  loans  were  efiected,  new  links  were 
formed  and  branches  extended,  until  the  system  was  completed  in 
furtherance  of  the  original  design.  The  portion  constructed  along 
the  north  branch  of  the  Susquehanna  river  was  in  its  inception  and 
construction  an  integral  part  of  the  main  canal.  The  state 
acquired  the  same  right  and  title  to  the  land  occupied  by  that 
portion  of  the  canal  as  to  the  land  occupied  by  any,  other  portion. 

The  mode  of  assessing  damages  by  the  Act  of  25th  February 
1826,  was  changed  by  the  Acts  of  9th  April  1827,  and  of  6th 
April  1830,  Pamph.  L.  218,  but  neither  of  them  professed  to 
change  the  title  which  the  Commonwealth  acquired  to  the  land. 
All  the  acts  were  part  of  the  same  system.  They  dealt  with  the 
same  general  subject-matter.  They  are  in  pari  materid.  They 
should  therefore  be  construed  in  connection  with  each  other :  Com- 
monwealth v.  Fisher  et  al,^  1  Penna.  R.  462 ;  Commonwealth  v.  Mc- 
Allister, 2  Watts  190.  This  last  case  arose  on  the  application  of 
claimants  for  damages.  The  distinction  between  perpetual  and 
temporary  use,  contemplated  by  the  Act  of  1826,  received  a  care- 
ful consideration.  It  was  there  substantially  held  that  temporary, 
was  designed  to  apply  to  the  use  or  possession  of  that  larger  por- 
tion of  land  which  might  be  occupied  during  the  construction  of 
the  canal,  while  perpetual,  was  restricted  to  that  portion  which  was 
permanently  occupied  by  it  after  its  completion. 

Haldeman  r.  Pennsylvania  Railroad  Co.,  14  Wright  425,  rested 
on  a  different  state  of  facts.  The  land  had  been  taken  under  the 
Acts  of  1826  and  1827,  for  the  Pennsylvania  canal.  The  damages 
sustained  by  the  then  owners  of  the  land  were  duly  assessed  in 
1828  and  paid.  The  canal  was  constructed  on  the  land  and  used 
till  1857.  Then,  under  an  act  of  the  legislature,  the  canal  com- 
missioners were  authorized  to  change,  and  did  change,  the  location 
of  the  canal  at  that  point.  The  old  bed  of  the  canal  was  filled  up. 
The  defendant  in  error,  under  the  Act  of  16th  May  1867,  purchased 
all  that  portion  of  the  canal  thus  filled,  and  its  appurtenances.  On 
the  old  bed  of  the  canal  thus  raised  up,  the  railroad  company  erected 
shops  and  buildings.  The  land  had  wholly  ceased  to  be  used  for 
the  purpose  for  which  it  had  been  taken.  Haldeman  had  acquired 
the  title  of  the  person  who  owned  the  land  when  possession  was 
taken  for  the  canal,  and  whose  damages  were  assessed.  He  brought 
ejectment  to  recover  possession.   Thus  the  question  directly  aroso. 
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what  title  did  the  state  acquire  when  she  took  the  land  for  the 
purpose  of  constructing  a  canal  thereon  ?  This  court  fully  adopted 
the  correctness  of  the  decision  in  Commonwealth  v.  McAllister, 
supra,  in  holding  that  the  title  was  thereby  vested  in  the  Common- 
wealth in  perpetuity  ;  that  being  so  vested,  a  subsequent  change  of 
its  use,  and  the  occupancy  of  it  for  other  purposes,  did  not  impair 
the  title  of  the  Commonwealth,  or  of  her  vendee  ;  that  it  was  un- 
like a  public  road  where  the  fee  remained  in  the  owner,  but  under 
the  acts  relating  to  the  canal  the  state  acquired  title.  Whether 
it  was  acquired  by  purchase  and  a  deed  from  the  vendor,  or 
whether  the  state  took  it  by  virtue  of  her  right  of  eminent  domain, 
it  mattered  not.  It  therefore  followed  that  a  cessation  of  the  use 
for  which  it  was  taken  could  not  revest  anything  in  the  former 
owner. 

The  title  which  the  Commonwealth  acquired  was  again  considered 
in  Craig  v.  Mayor  of  Allegheny  et  al,  3  P.  F.  Smith  477.  There 
the  owner  of  the  land  had  released  his  damages  in  consideration  of 
the  benefits  which  would  result  to  the  community  in  general,  and 
him  in  particular,  from  the  construction  of  the  canal.  As  in  Hal- 
deman  v,  Pennsylvania  Railroad  Co.,  the  canal  had  been  constructed 
and  used  as  such  on  this  land  for  many  years,  had  been  sold  by  the 
Commonwealth  in  1857,  and  had  ceased  to  be  used  as  a  canal. 
The  conclusion  that  the  Commonwealth  had  acquired  an  estate  in 
perpetuity  in  the  land  was  again  aflSrmed.  It  was  said  that  the  ex- 
penditure made  by  the  state  in  the  construction  of  the  canal  was 
equivalent  to  a  pecuniary  compensation  to  the  grantor.  Being  an 
absolute  and  perpetual  estate  in  the  land  occupied  by  the  canal, 
the  estate  was  neither  revocable  nor  reversionary. 

The  same  question  was  again  discussed  in  Robinson  v.  The  West 
Pennsylvania  Railroad  Co.,  22  P.  F.  Smith  316.  This  was  also  a 
case  of  release  of  damages.  After  many  years*  use,  the  ground  had 
been  abandoned  as  a  canal  and  basin.  The  conclusion  that  the 
Commonwealth  took  an  absolute  estate  in  perpetuity  was  re- 
affirmed. It  was  further  said,  the  absolute  estate  of  the  Common- 
wealth would  not  be  defeated  or  impaired  by  the  owner's  neglect  or 
refusal  to  make  application  for  his  damages  within  the  time  limited 
by  the  act. 

The  case  of  Union  Canal  Co.  v.  Young,  1  Whart.  410,  also  shows 
that  when  land  is  procured  for  the  building  of  a  canal  thereon,  the 
presumption  is  that  the  right  of  soil  is  acquired,  and  not  a  mere 
easement  thereon. 

It  must,  therefore,  now  be  declared  as  the  settled  law  of  this 
state,  that  whenever  the  Commonwealth  took  land  for  permanent 
use  under  the  acts  in  question,  and  constructed  and  operated  a 
canal  thereon,  she  acquired  an  estate  in  the  lands  so  taken  in 
perpetuity,  and  she  may  dispose  of  the  same  in  fee. 

It  is  contended  further  by  the  defendant  in  error,  that  inasmuch 


Digitized  by  VjOOQIC 


176  SUPREME  COURT  \_Philadelphia 

[Wyoming  Coal  and  Transportation  Co.  t?.  Price.] 

as  a  tenant  cannot  dispute  the  title  of  his  landlord,  under  whom  he 
entered,  held  possession,  and  enjoyed  the  profits,  without  any  dis- 
turbance, under  a  paramount  title,  therefore,  it  is  not  admissible  to 
prove  that  the  defendant  in  error  had  no  title  to  the  coal  under  the 
canal.  The  law  between  landlord  and  tenant  may  be  conce<Ied  as 
claimed,  yet  the  conclusion  by  no  means  follows.  There  was  no 
contract  creating  a  tenancy  of  lands  by  any  certain  or  defined  lim- 
its or  bounds,  nor  was  there  any  putting  into  possession  by  any 
designated  or  described  lines  or  muniments.  Possession  of  a  part 
of  the  mines  at  first  inadvertently  taken  on  the  lands  of  the  defend- 
ant in  error  was  merely  continued  under  an  agreement  for  the 
payment  of  royalty,  for  the  coal  that  might  be  mined  within  a  speci- 
fied time.  The  defendant  owned  two  separate  and  distinct  pieces 
of  land.  Lying  between  them  was  the  strip  which  he  did  not  own, 
and  of  which  he  had  no  possession.  There  is  no  evidence  indicating 
an  intention  to  put  the  company  into  possession  of  land  that  he 
did  not  own.  There  is,  therefore,  no  warrant  for  the  assumption 
that  the  relation  of  landlord  and  tenant  existed  as  to  the  land 
under  the  canal.  Hence  it  follows  that  the  question  covered  by  the 
second  assignment  is  irrelevant,  and  the  other  five  assignments  are 
sustained. 

The  7th  assignment  is  that  the  court  instructed  the  jury  "fairly 
to  restate  the  account  between  them,  just  as  if  they  had  sent  no 
statement  at  all."  Looking  at  other  portions  of  the  charge,  we 
understand  the  learned  judge  to  mean  that  if  the  jury  first  find 
the  account  rendered  to  be  inaccurate  and  untruthful,  then  they 
shall  restate  as  if  none  had  been  sent.  So  understanding  it,  we 
see  no  error  in  the  instruction. 

The  9th  and  11th  assignments  may  be  considered  together.  The 
mining  operations  in  question  closed  on  the  1st  of  January  1871. 
An  account  of  the  quantity  of  coal  mined  in  June  was  first  ren- 
dered. After  that  quarterly  returns  were  made ;  the  last  on  the 
19th  of  January  1872.  During  the  whole  time  the  mining  opera- 
tions were  in  progress  no  complaint  was  made  as  to  the  time,  man- 
ner or  truthfulness  of  these  reports.  Crans,  who  was  both  secretary 
and  treasurer  of  the  company,  swears  that  no  objection  was  made 
until  after  the  mine  was  flooded  in  July  following.  While  the  work 
was  in  progress,  the  defendant  in  error  was  in  nowise  restrained  in 
free  access  to  the  mines  and  the  mining  accounts  for  any  investi- 
gations he  may  have  desired  to  make.  If  he  failed  to  exercise 
those  rights,  the  conclusion  is  a  reasonable  one  that  he  was  then 
satisfied  with  the  accounts  rendered.  Having  then  acquiesced  in 
them  for  so  long  a  time,  the  presumption  is  in  favor  of  their  accu- 
racy. That  presumption  may  be  overthrown  by  testimony  show- 
ing them  to  have  been  either  inaccurately  kept  or  untruthfully 
returned. 

The  testimony  shows  that  in  conducting  the  mining  operations 
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each  chamber  or  breast  was  Dumbered.  Each  car  had  a  number 
attached  to  it,  showing  the  breast  from  which  it  came.  The  credit 
was  given  to  the  car,  and  to  the  account  of  the  man  working  the 
breast.  As  the  coal  came  to  the  breaker,  these  accounts  were  taken. 
These  returns  were  entered  on  the  books,  but  the  evidence  further 
shows  that  these  books  were  not  thought  worth  preserving  for  any 
length  of  time,  and  were  probably  not  in  existence.  If  in  existence, 
they  were  at  Wilkesbarre,  and  no  notice  had  been  given  to  produce 
them.  In  view  of  all  the  facts,  we  think  the  learned  judge  unduly 
prejudiced  the  case  in  saying  that  it  was  not  for  the  defendant  in 
error  "  to  drag  out  as  best  he  can,  a  detailed  statement  from  them," 
and  in  further  saying,  "  there  has  not  been  the  scrape  of  a  pen,  a 
book  of  any  kind,  produced  here  for  the  inspection  of  Mr.  Price." 
It  does  not  appear  that  anythijig  asked  for,  which  was  in  the  power 
of  the  plaintiff  in  error  to  produce,  had  been  withheld. 

We  discover  no  substantial  error  in  the  remaining  assignments. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Stewart  versus  Fenner  et  aL 

1 .  Where  the  question  is  fraud,  the  range  of  the  evidence  is  necessarily 
wide. 

2.  Land  was  conveyed  by  a  brother  to  his  sister ;  a  creditor  afterwards 
purchased  the  brother  s  interest  in  the  land  at  sheriff's  sale  under  a  judgment 
in  his  favor  against  the  brother,  recovered  after  the  conveyance,  for  a  debt 
owing  before,  but  not  due  till  afterwards.  In  ejectment  for  the  land  the  pur- 
chaser alleged  that  the  original  conveyance  was  fraudulent.  Heid,  that  evi- 
dence of  debts  of  the  brother  at  the  time  of  the  conveyance,  with  declarations 
of  his  intent  to  avoid  the  payment  of  the  purchaser's  debt,  was  admissible  on 
the  question  of  fraud. 

3.  Evidence  by  the  sister  that  after  the  purchase  she  put  improvements  ou 
the  property  wa«  admissible  to  show  that  the  purchase  was  bon^  fide. 

4.  The  sister  having  testified  that  she  owned  enough  money  to  buy  the 
property  ;  the  fact  that  she  had  improved  the  property  was  for  the  jury  on 
the  question  of  her  credibility. 

February  21st  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  July  Term 
1874,  No.  69. 

This  was  an  action  of  ejectment,  brought  July  18th  1872,  by 
Catharine  Stewart  against  Philip  Bomgardner  and  Lawrence  Den- 
ning for  two  lots  of  ground  on  Fifty-fifth  street,  in  the  Twenty- 
fourth  Ward,  Philadelphia;  George  Fenner  was  afterwards  ad- 
mitted as  a  defendant. 

On  the  16th  of  September  1868,  Robert  Stewart,  a  brother  of 
plaintiff,  conveyed  the  premises  to  her.     On  the  2d  of  December 

31  P.  F.  Smith— 12 
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1870,  Fenner  recovered  a  judgment  at  December  Term  1870,  for 
$779.84,  against  Robert  Stewart  in  an  action  brought  on  note 
from  him  to  Fenner,  dated  November  6th  1866,  and  payable  in 
two  years  and  eight  months  after  date  for  $500,  and  consequently 
falling  due  July  5th  1869.  Under  this  judment  Fenner  bought 
the  premises  at  sheriflTs  sale ;  the  sheriff's  deed  t<x  him  was 
acknowledged  April  15th  1871. 

After  the  sheriff's  sale  Fenner  brought  ejectment  against  Cath- 
arine Stewart  and  recovered  possession  under  a  verdict  in  his 
favor.  This  suit  was  then  brought  by  the  plaintiff;  the  defence 
was  that  the  conveyance  to  her  was  fraudulent. 

The  case  was  tried  before  Hare,  P.  J.,  April  20th  1874. 

The  plaintiff  gave  in  evidence  the  deed  to  herself  and  that  from 
its  delivery  she  had  collected  the  rents. 

The  defendants  gave  in  evidence  the  sale  to  Fenner  under  his 
judgment  against  Robert  Stewart. 

They  offered  in  evidence  a  judgment  against  him,  entered 
November  12th  1867,  for  $2000;  another  entered  November  2<1 
1868,  for  $2000,  to  Matilda  Paskit,  a  sister  of  plaintiff  and  of 
Robert  Stewart;  this  judgment  is  marked  on  the  record  "satisfied 
May  16th  1872;"  a  mechanic's  lien  against  "Catharine  Stewart 
owner  and  Robert  Stewart  contractor,"  entered  September  2f4th 
1870  for  $685.72;  another  judgment  entered  June  25th  1870,  for 
$176.72  ;  another  judgment  November  12th  1870,  for  $500. 

The  plaintiff  objected  to  the  offer,  because  the  property  was  not 
claimed  as  a  gift,  and  the  judgments,  &c.,  were  a  lien  on  it  and  did 
affect  the  plaintiff's  title. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed. 

The  plaintiff  testified:  "I  gave  $2100  for  one  part  and 
$475  for  the  other ;  I  gave  it  all  to  my  brother ;  Robert 
Stewart  has  no  interest  in  it  in  any  way ;  I  worked  as  a 
laundress  in  Rockland  street,  during  eighteen  or  nineteen  years; 
had  been  living  in  Mr.  Carver's  family ;  my  sister  and  a 
young  girl  were  present ;  I  kept  the  money  in  a  large  trunk  in 
a  segar  box — I  cannot  say  how  long;  part  of  the  money  had  been 
there  many  years  in  a  house  we  lived  in  for  seven  or  eight  years ; 
had  $4000  when  I  moved  there;  I  had  got  it  by  hard  work ;  I 
had  done  washing  and  chores  for  fourteen  years;  am  forty-nine  or 
fifty ;  my  sister  received  some  arising  from  property  sold  in 
Ireland — $500  or  $600 — nine  or  ten  years  ago,  from  real  estat*e ; 
my  sister  gave  me  part,  and  I  paid  her  back  part;  *  *  *  the 
money  was  in  large  and  small  notes ;  a  good  many  $100  bills ; 
also  ^5's,  $10's,  and  $1*8;  £80  received  from  Ireland.'* 

Robert  Stewart  testified:  "In  September  1868,  I  received 
from  Catharine  Stewart  $2100  for  this  property ;  Mary  E.  Hun- 
ter was  there  and  counted  the  money;  *  *  *  judgment  of  Novem- 
ber 2d  1868,  I  paid  out  of  .this  money  $2000  with  the  balance 
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of  this  note  December  Term  1870;  I  had  paid  some  of  this  judg- 
meDt  before  the  last  trial,  and  some  of  it  since ;  I  borrowed  $2000 
from  my  other  sister  and  gave  her  the  note ;  this  was  after  I  gave 
the  deed." 

The  plaintiff  offered  to  show  by  a  %^ritness  that  Catharine 
Stewart  employed  him  to  put  up  buildings,  and  paid  him  subse- 
quently to  the  deed  from  her  brother. 

The  defendants  objected  to  the  offer,  it  was  rejected  and  a  bill 
of  exceptions  sealed. 

There  was  other  evidence  of  the  actual  payment  by  the  plaintiff 
to  her  brother  at  the  delivery  of  the  deed,of  $2575,  the  amount 
claimed  by  her  to  be  the  purchase-money  of  the  real  estate  in  ques- 
tion ;  also  evidence  to  show  that  she  had  the  money  to  purchase 
the  propertv. 

Under  objection  and  exception  a  witness  testified  for  defend- 
ants that  "Robert  Stewart  said  that  Fenner  was  sharp,  but  he 
would  fix  him;  he  would  not  pay  Fenner;  he  would  convey  the 
property  to  his  sisters  for  his  board,  and  when  he  got  married  he 
would  buy  it  back ;  this  was  in  1867." 

The  verdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error  the 
admission  in  evidence  of  the  judgments  against  Robert  Stewart, 
and  rejecting  evidence  of  improvements  made  on  the  premises  by 
the  plaintiff. 

L.  fftrsty  for  plaintiff  in  error. — The  purchaser  took  title  to 
land  subject  to  existing  subsisting  liens,  and  therefore  Catharine 
Stewart  took  no  more  than  she  bought,  which  was  such  interest  as 
the  grantor  had.  The  only  interest  that  Fenner  took  under  the 
sheriff's  deed  was  what  Robert  Stewart  had  in  the  land  at  the  time 
of  the  recovery  of  his  judgment :  Nippes's  Appeal,  25  P.  F.  Smith 
472 ;  Fisher's  Appeal,  9  Casey  294 ;  Beekman's  Appeal,  2  Wright 
385 ;  Kennedy  v.  Bogert,  7  S.  &  R.  97. 

A.  ThompBon^  for  defendants  in  error. — Evidence  of  the  judg- 
ments was  admissible  to  impeach  the  deed  by  showing  that  the 
grantor  was  indebted  when  it  was  made:  Hinde  v.  Longworth,  11 
Wheaton  199.  The  extent  and  effect  of  the  evidence  was'for  the 
jury :  Kimmel  t;.  McRight,  2  Barr  38 ;  Caldwell  v.  Boyd,  7  P. 
F.  Smith  321.  The  existence  of  fraud  is  to  be  proved  as  any 
other  fact ;  the  evidence  is  sufficient  if  it  satisfy  beyond  a  reason- 
able doubt :  Young  v.  Edwards,  22  Id.  257 ;  Clark  v.  Denigh,  2 
Am.  Law  Reg.  609 ;  Clark  v.  Depew,  1  Casey  509 ;  Ashmead  v. 
Hean,  1  Harris  584  ;  Johnston  v.  Harvy,  2  Penna.  R.  82 ;  Geiger 
V.  Welsh,  1  Rawle  349 ;  Zerbe  v.  Miller,  4  Harris  488 ;  Kepner 
r.  Burkhart,  5  Barr  478 ;  Chambers  v.  Spencer,  6  Watts  404 ; 
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Wiscart  v.  Dauchy,  3  Dall.  321 ;  Williams  v.  Davis,  19  P.  F. 
Smith  21 ;  Bentz  v.  Rockey,  Id.  71. 

Judgment  was  entered  in  the  Supreme  Court,  March  13th  1876, 
Per  Curiam. — The  -question  at  issue  in  the  trial  below  was 
fraud  in  the  conveyance  of  the  premises  from  Robert  Stewart  to 
the  plaintiff.  The  range  of  evidence  was  necessarily  wide.  For 
this  reason  it  was  competent  to  show  the  debts  owing  by  Robert 
Stewart  as  a  motive  to  the  conveyance  to  his  sister,  and  his  declara- 
tions as  to  his  intent  to  avoid  payment  of  Fenner*s  debt,  which 
arose  in  1866,  two  years  before  the  conveyance,  but  not  prosecuted 
to  sale  until  1871. 

But  for  the  same  reasons  it  seems  to  us  it  was  error  to  exclude 
the  evidence  of  the  improvement  of  the  property  by  Catharine 
Stewart  after  purchase.  It  was  a  circumstance,  though  slight,  to 
show  bona  fides  in  the  purchase.  People  do  not  often  improve 
when  they  have  no  confidence  in  their  title.  The  motive  of  im- 
proving was  a  question  for  the  jury,  and  not  for  the  court. 
Catharine  Stewart  had  sworn  to  the  possession  of  sufficient  money 
to  make  the  purchase,  and  was  corroborated  by  others.  Whether 
this  statement  was  credible  was  for  the  jury,  and  her  conduct  in 
regard  to  the  property  had  some  bearing  on  her  credibility.  An 
honest  attempt  to  improve  and  to  pay  for  the  same  is  not  without 
force  in  inducing  the  belief  that  the  prior  purchase  was  bon&  fide. 
Her  evidence  ought  to  have  gone  to  the  jury  for  what  it  was 
worth. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Reznor  versvs  Supplee  et  al. 

1.  In  a  suit  on  a  note  the  affidavit  of  defence  was  that  it  had  been  given 
as  a  donation  to  a  church,  on  condition  that  the  lot  on  which  it  was  erected 
should  be  conveyed  to  the  church,  which  had  not  been  done.  Held  to  be 
sufficient. 

2.  The  suit  was  by  the  endorsee ;  the  affidavit  averred  that  defendant 
"  verily  believes  and  expects  to  prove  that  the  note  has  been  passed  by  the 
payee  to  plaintiffs  to  avoid  making  this  defence,  and  that  the  plaintiffis  sold 
the  same  to  the  use  of  the  (payee)  without  consideration  as  between  them." 
Held  sufficient  against  the  endorsee. 

3.  If  an  affidavit  avers  an  expectation  of  abilitv  to  prove  the  allegations, 
the  prpsumption  is  that  they  can  be  proved ;  in  this  case  the  allegations  were 
sufficiently  averred. 

4.  Black  V,  Halstead,  3  Wright  64 ;  Thompson  ».  Clark,  6  P.  F.  Smith 
33,  followed. 

February  23d  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1875,  No  23. 

This  was  an  action  of  assumpsit  brought  July  9th  1874,  by 
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John  Supplee  and  Oliver  H.  Pennypacker,  trading  as  Supplee  k 
Pennypacker,  against  J.  P.  Reznor. 
The  cause  of  action  was  the  following  note : — 

«?200.  Philadelphia,  December  18th  1873. 

On  the  1st  of  July  next,  I  promise  to  pay  to  the  order  of 
Charles  D.  Supplee,  two  hundred  dollars,  without  defalcation,  value 
received.  Payable  at  No.  208  South  Fourth,  office  Chas.  D.  Sup- 
plee. J.  P.  Reznor." 

(Endorsed)  "  Chas.  D.  Supplbe." 

The  affidavit  of  defence  was :  "  That  the  note  in  the  above  case 
was  given  as  a  donation  to  a  church,  and  upon  the  express  con- 
dition that  the  lot  of  ground  whereon  the  church  is  erected,  on  the 
comer  of  Broad  and  Diamond  streets,  should  be  conveyed  to  the 
church.  This  condition  upon  which  the  note  was  given  has  not 
been  complied  with,  and  deponent  verily  believes  and  expects  to 
prove  that  the  note  has  been  passed  by  the  payee  of  same  to  plain- 
tiffs, to  avoid  the  making  of  this  defence,  and  that  plaintiffs  merely 
hold  the  same  to  the  use  of  the  said  Charles  D.  Supplee  without 
consideration  as  between  them.  Deponent  further  says,  that  he 
has  not  received  any  consideration  for  the  above  note  from  any 
person  whatever,  and  only  gave  the  same  in  consideration  of  the 
conveyance  of  said  lot  of  ground  to  the  church.  The  said  condi- 
tion has  not  been  complied  with.  All  which  deponent  expects  to 
be  able  to  prove  on  the  trial  of  the  above  case." 

Judgment  was  entered  June  23d  1874,  for  want  of  a  sufficient 
affidavit  of  defence,  and  damages  assessed  at  $204.55. 

This  was  assigned  for  error  on  the  removal  of  the  record  to  the 
Supreme  Court  by  the  defendant. 

2>.  C.  Earringtdn,  for  plaintiff  in  error. — When  an  affidavit  con- 
tains allegations  which,  if  proven,  would  constitute  a  legal  defence, 
the  defendant  is  entitled  to  a  trial  by  jury:  West  v.  bimmons,  2 
Wharton  261 ;  Leiberberger  v.  Bank,  6  Casey  631 ;  Thompson  y. 
Clark,  6  P.  F.  Smith  33.  It  is  sufficient  to  aver  that  the  defend- 
ant "  believes  and  expects  to  be  able  to  prove  "  the  facts  set  forth 
in  the  affidavit :  Black  v,  Halstead,  3  Wright  64 ;  Thompson  v. 
Clark,  supra. 

E.  K.  NichoU^  for  defendants  in  error,  furnished  no  paper-book. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
March  6th  1876. 

The  affidavit  of  the  defendant  in  the  court  below  averred  that 
the  note  in  the  suit  was  given  as  a  donation  to  a  church  upon  the 
express  condition  that  the  lot  on  which  the  church  building  was 
erected  should  be  conveyed  to  the  church  ;  that  the  condition  had 
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not  been  complied  with,  and  that  he  verily  believed  and  expected 
to  prove  that  the  note  had  been  passed  by  the  payee  to  the  plain- 
tiffs to  avoid  this  defence,  and  the  plaintiffs  merely  held  it  for  the 
use  of  the  payee  without  any  consideration  between  them.  This 
was  such  a  statement  of  defence  as  to  require  the  submission  of 
the  case  to  a  jury.  The  authorities  are  uniform  on  this  subject. 
In  Black  v.  Halstead,  3  Wright  64,  it  was  said,  in  the  opinion  of 
the  court,  that  "  it  has  been  generally  held  that  when  the  facts 
forming  part  of  defendant's  case  are  averred  upon  information  and 
belief,  the  defendant  must  add  that  he  expects  to  prove  them,  or 
set  out  specifically  the  sources  of  his  information,  or  the  facts  on 
which  his  belief  rests.  *  *  *  If  he  avers  an  expectation  of  ability 
to  prove  the  facts  there  is  a  just  presumption  that  they  can  be 
proved,  for  there  can  be  no  expectation  without  a  reasonable  pro- 
bability.*' In  Thompson  v.  Clark,  6  P.  F.  Smith  38,  an  aflSdavit 
was  held  to  be  sufficient  which  set  forth  the  belief  of  the  defendant 
that  a  draft  for  which  suit  had  been  brought  by  the  payee  against 
the  acceptor,  did  not  belong  to  the  payee,  but  to  the  drawer,  who 
had  been  fully  paid  by  the  acceptor,  the  statement  of  his  belief  of 
the  facts  accompanied  by  the  statement  of  his  belief  that  he  could 
prove  them.  Iii  the  present  case,  the  failure  of  the  consideration 
of  the  contract  on  which  the  suit  was  founded,  the  actual  owner- 
ship of  the  note  by  the  payee,  and  the  fictitious  character  of  the 
endorsement  and  transfer  to  the  plaintiffs  were  adequately  averred. 
Judgment  reversed,  and  procedendo  awarded. 


Moore  versus  Smith  et  al. 

1.  A  legal  presumption  of  payment  of  a  judgment;  &o.,  does  not  arise 
short  of  twenty  years,  but  a  shorter  period  with  persuasive  circumstances 
may  be  submitted  to  a  jury  as  ground  of  presumption  in  fact. 

2.  Judgment  was  recovered  m  1857  ;  in  1874  a  scire  facias  was  issued  to 
revive  it ;  the  affidavit  of  defence  was  that  defendant  was  informed,  believed 
and  expected  to  be  able  to  prove  that  it  had  been  fully  paid  out  of  proceeds 
of  a  sheriff's  sale  of  defendant's  land  afler  the  judgment,  the  plaintiff  being 
entitled  to  and  did  participate  in  the  fund ;  that  defendant  coula  not  state  the 

Payments  more  positively,  because  he  could  not  obtain  access  to  the  sheriff's 
ocket  although  he  had  endeavored  to  do  so,  the  sheriff  living  at  a  distance. 
HM^  the  facts  set  out^  supported  the  presumption  of  payment  sufficiently  to 
submit  the  question  to  the  jury. 

3.  The  allegations  of  the  affidavit  were  a  sufficiently  good  reason  for  not 
being  able  to  specify  with  more  certainty  the  amount  the  plaintiff  had  re- 
ceived. 

4.  Acts  of  April  15th  1834,  sect.  78  and  January  22d  1847,  as  to  the  do- 
posit  of  sheriff's  dockets  referred  to. 

5.  Diamond  r.  Tobias,  2  Jones  312  j  Henderson  v,  Lewis,  9  S.  &  R.  384  ; 
Hughes  V,  Hughes,  4  P.  F.  Smith  240 ;  Ross  v.  MoJunkin,  14  S.  &  R.  369  ^ 
Webb  ».  Dean,  9  Harris  29,  cited. 
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February  23d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
OUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  No.  127  to  July 
Term  1874. 

This  was  a  scire  facias  sur  judgment  issued  May  29th  1864,  by 
C.  B.  &  E.  Smith  against  David  C.  Moore. 

An  action  of  assumpsit  had  been  commenced  in  the  District  Court 
of  Philadelphia,  by  the  same  plaintiffs,  against  this  defendant,  to 
June  Term  1857,  and  judgment  recovered  against  the  defendant 
for  want  of  an  affidavit  of  defence  on  the  7th  of  September  in  the 
same  year ;  the  damages  were  assessed  at  $464.08.  On  that  judg- 
ment this  scire  facias  was  issued. 

The  defendant  filed  the  following  affidavit  of  defence :  "  That 
this  proceeding  is  a  scire  facias  to  revive  a  judgment  obtained  in 
this  court  on  the  7th  day  of  September,  A.  D.  1857,  to  the  June 
Term  1857,  No.  985,  in  favor  of  plaintiffs  against  this  deponent 
for  $464.08.  That  this  deponent  is  informed,  believes  and  expects 
to  be  able  to  prove,  on  the  trial  of  this  cause,  that  the  judgment 
now  sought  to  be  revived  has  been  fully  paid  and  satisfied  (and 
should  of  right  have  been  long  since  satisfied  of  record)  out  of 
proceeds  of  sheriff^s  sale  or  sales  of  defendant's  real  estate,  &c., 
(setting  out  several  pieces  of  real  estate),  which  said  properties 
were  all  sold  subsequent,  as  deponent  believes,  to  the  day  on  which 
plaintiffs'  said  judgment  was  obtained,  the  funds  arising  from  which 
sales  plaintiffs  were  by  virtue  of  their  said  judgment  entitled  to 
participate  in,  and  as  deponent  is  informed,  believes  and  expects 
to  be  able  to  prove,  did  largely  participate  in,  to  the  extent  set 
forth,  viz:  entire  payment  and  satisfaction  of  said  judgment. 

"  That  deponent  is  not  enabled  to  state  as  to  these  payments  any 
more  positively  at  present  (if  it  is  necessary  that  he  should  so  do) 
because  he  has  not  been  enabled  to  obtain  access  to  the  sheriff^s 
real  estate  docket  of  that  date,  the  then  sheriff,  who  deponent 
believes  was  George  Magee,  Esq.,  living  out  of  town,  although  this 
deponent' has  endeavored  so  to  do,  and  has  made  application  to  the 
gentleman  who  was  then  ex-sheriff  Magee's  chief  deputy,  who 
informed  deponent  that  the  said  docket  was  at  Mr.  Magee's  resi- 
dence in  the  rural  portion  of  the  city. 

"  Deponent  is  advised  by  his  counsel,  and  respectfully  submits 
to  the  court,  that  as  the  plaintiffs  must  know  exactly  what  they 
received  on  said  judgment,  that  if  the  amount  did  not  equal  the 
judgment,  they  should  have  given  deponent  credit  for  whatever 
amount  they  did  receive,  and  should  not  have  proceeded  for  the 
whole  of  the  judgment.  All  of  which  facts  deponent  is  informed, 
believes  and  expects  to  be  able  to  prove  on  the  trial  hereof." 

The  court  entered  judgment  for  want  of  a  sufficient  affidavit  of 
defence.  This  was  assigned  for  error  on  the  removal  of  the  record 
to  the  Supreme  Court  by  the  defendant. 
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0.  A,  Law  J  for  plaintiff  in  error. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
March  20th  1876. 

This  was  a  scire  facias  which  issued  May  29th  1874,  to  revive  a 
judgment  entered  September  5th  1857.  More  than  sixteen  years 
therefore  had  elapsed.  A  legal  presumption  of  payment  does  not 
indeed  arise  short  of  twenty  years,  yet  it  has  been  often  held  that  a 
less  period  with  persuasive  circumstances  tending  to  support  it  may 
be  submitted  to  the  jury  as  ground  for  a  presumption  of  fact. 
"When  less  than  twenty  years  has  intervened,"  says  Chief  Justice 
Gibson,  *'  no  legal  presumption  arises,  and  the  case  not  being  within 
the  rule  is  determined  on  all  the  circumstances ;  among  which  the 
actual  lapse  of  time,  as  it  is  a  greater  or  less  extent,  will  have  a 
greater  or  less  operation :"  Henderson  v.  Lewis,  9  S.  &  R.  384. 
In  Ross  V,  McJunkin,  14  Id.  369,  fourteen  years  was  treated  as 
having  this  effect.  In  Diamond  v.  Tobias,  2  Jones  312,  a  time 
short  of  twenty  years  was  allowed  with  circumstances,  Mr.  Justice 
Coulter  remarking,  '*  but  exactly  what  these  circumstances  may 
be,  never  has  been  and  never  will  be  defined  by  the  law;  there  must 
be  some  circumstances,  and  when  there  are  any  it  is  safe  to  leave 
them  to  the  jury.'*  In  Webb  v.  Dean,  9  Harris  29,  the  period  fell 
short  of  sixteen  years;  in  Hughes  v.  Hughes,  4  P.  F^Smith  240, 
of  nineteen  years. 

The  affidavit  of  defence  in  this  case  certainly  did  aver  facts 
which  were  well  calculated  to  support  the  presumption.  There 
had  been,  it  is  averred,  a  sheriff's  sale  of  real  estate  of  the  defend- 
ant which  was  subject  to  the  lien  of  the  judgment  sought  to  be 
revived,  and  from  the  funds  derived  from  which,  the  plaintiff  would 
have  been  entitled  to  payment.  The  defendant  indeed  goes  on  to 
aver  his  information  and  belief  and  expectation  that  he  would  be 
able  to  prove  actual  payment  from  this  fund ;  but  that  he  had  not 
been  able  to  procure  a  sight  of  the  docket  of  the  sheriff  who  made 
the  sale  and  distributed  the  money.  In  cases  of  distribution  by 
the  sheriff,  it  is  true  that  the  sheriff's  docket  is  the  only  written 
evidence,  and  that  is  his  private  property.  By  the  78th  section 
of  the  Act  of  April  15th  1834,  Pamph.  L.  551,  it  is  provided,  that 
"  the  books  of  the  sheriff,  at  the  expiration  of  his  term  of  office, 
shall  be  deposited  in  the  office  of  the  prothonotary  of  the  Court 
of  Common  Pleas,  for  the  inspection  of  all  persons  interested." 
But  by  the  Act  of  January  22d  1847,  Pamph.  L.  52,  sheriffs  of 
the  county  of  Philadelphia  are  exempted  from  the  operation  of  this 
provision.  A  reasonable  time  might  have  been  allowed  to  the 
sheriff  to  retain  his  books  in  order  to  settle  up  his  business,  but 
surely  they  should  then  be  required  to  be  deposited  in  some  public 
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office.  Perhaps  it  might  he  still  hetter  to  require  the  sheriff  to 
return  with  every  writ  of  execution  the  disposition  he  had  made 
of  the  money.  It  is,  however,  for  the  legislature  to  remedy  this, 
irhich  must  be  acknowledged  to  be  an  inconvenience.  We  are  of 
opinion  that  a  sufficiently  good  reason  was  given  by  the  defendant 
for  not  being  able  to  specify  with  more  certainty  what  amount  the 
plaintiff  had  received,  and  in  connection  with  the  lapse  of  time 
vhich  had  passed,  there  was  enough  to  send  the  case  to  a  jury. 
Judgment  reversed,  and  procedendo  awarded. 


Lahey  versus  Heenan. 

1.  The  presamptions  are  in  favor  of  the  proceedings  of  the  court  below, 
and  it  is  the  business  of  the  plaintiff  in  error  to  make  the  error  clearly 
appear. 

2.  An  administrator,  party  plaintiff,  is  competent,  under  the  Acts  of  March 
27th  1865  and  April  9th  1870,  to  testify  of  matters  occurring  after  the  death 
of  the  decedent. 

3.  In  an  action  by  an  administrator  on  a  contract  of  decedent,  the  de- 
fendant was  offered  to  testify  as  to  matters  stated  so  generally  that  they 
mi^ht  have  been  before  or  after  the  death  of  the  decedent;  he  was  rejected 
as  iDcompetent.     Held^  not  to  be  error  under  all  the  evidence  in  the  case. 

4.  The  defendant  testified  in  chief;  on  cross-examination  he  was  inquired 
of  as  to  conversations  after  decedent's  death  ;  this  was  not  a  ground  for  a 
general  examination  as  to  conversations  with  the  decedent  on  the  same 
Bubject. 

5.  The  defendant  was  asked  whether  he  owed  decedent  anything  at  the 
time  of  his  death.  Held  that  this  necessarily  involved  transactions  in  dece- 
dent's life,  and  the  defendant  was  therefore  incompetent  to  testify. 

February  23d  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  District  Court  of  Philadelphia  :  Of  January  Term 
1875,  No.  8. 

This  was  an  action  of  assumpsit  brought  January  9th  1873,  by 
Thomas  Heenan,  administrator,  &c.,  of  Dennis  Heenan,  deceasea, 
against  Thomas  Lahey. 

The  declaration  averred  a  sale  by  the  decedent  to  the  defendant 
of  real  estate  at  the  corner  of  Eleventh  and  Buttonwood  streets, 
Philadelphia,  for  $6000,  there  being  on  the  property  a  mortgage 
for  $2000,  and  a  ground-rent,  the  principal  of  which  was  $1100; 
and  also  a  sale  of  ten  shares  of  the  stock  of  the  ^'  Flanigan  Build- 
ing Association"  for  $800 ;  that  $3125,  had  been  paid  by  the 
defendant  on  account  of  the  indebtedness,  leaving  due  the  sum  of 
|575 ;  for  this  sum  the  suit  was  brought. 

The  case  was  tried  May  13th  1874,  before  Lynd,  J. 

1.  The  plaintiff  who  wafl  the  son  as  well  as  the  administrator, 
&c.,  of  the  decedent,  who  died  intestate,  was  offered  as  a  witness. 
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He  was  objected  to  by  defendant  as  incompetent,  but  was  admit- 
ted by  the  court  and  a  bill  of  exceptions  sealed. 

He  testified  that  he  had  had  conversations  with  defendant  before 
and  since  his  father's  death ;  he  called  on  him  to  get  some  money ;  de- 
fendant said  he  did  not  have  it;  defendant  never  denied  owing  the 
money ;  he  one  day  said  he  thought  they  had  paid  enough  on  the  pro- 
perty and  would  pay  no  more  ;  he  mentioned  no  precise  sum  ;  the 
property  was  sold  for  $6000 ;  at  the  time  of  the  sale  witness  had  a 
conversation  with  the  defendant  about  the  stock  ;  it  was  valued  at 
J800 ;  witness  gave  them  a  receipt  for  $3125,  on  account  of  the 
purchase  of  the  property. 

On  cross-examination,  witness  said  his  father  had  died  July  4th 
1872;  he  had  spoken  with  defendant  about  two  months  afterwards; 
he  promised  to  pay  the  balance;  witness  was  not  present  the  day 
it  was  sold,  nor  the  day  the  transfer  was  made ;  he  did  not  know 
what  took  place  at  the  time  of  the  purchase ;  Mrs.  Lahey, 
defendant's  wife,  did  not  tell  witness  shortly  after  his  father's  death 
that  there  was  nothing  more  to  pay  on  the  house. 

On  re-examination,  witness  said  he  recollected  that  before  his 
father's  death,  it  was  said  that  he  owed  defendant  $200;  defendant 
paid  $1100,  and  there  were  also  repairs :  they  accepted  defendant's 
statement. 

On  re- cross-examination,  he  said  "he  only  knew  what  his  father 
told  him  as  to  the  purchase,  except  the  money  witness  received,  and 
two  months  before  his  death  witness  called  on  Laheys ;  they  said 
they  had  not  any  money  and  would  be  glad  if  they  had." 

He  further,  on  direct  examination,  said  "  when  they  were  talking 
about  settlement,  they  went  back  and  got  the  value  of  the  stock  ; 
Mr.  and  Mrs.  Lahey  talked  about  getting  the  value  of  the  stock  ; 
there  were  ten  shares  of  stock  which  were  transferred  May  1870 ; 
it  was  used  in  the  purchase." 

2.  The  defendant  asked,  "  Did  your  father  borrow  $2000  on 
this  stock?"  The  question  was  objected  to  by  plaintiff,  rejected 
by  the  court  and  a  bill  of  exceptions  sealed. 

The  deed  was  dated  March  31st  1869.     The  plaintiff  closed. 

3.  For  defendant  it  was  proposed  to  ask  him :  "  What  conver- 
sation took  place  between  you  and  decedent  relation  to  the  property 
and  the  purchase  of  it?"  This  was  objected  to  by  plaintiff, 
rejected  by  the  court  and  a  bill  of  exceptions  sealed. 

Defendant  testified  that  plaintiff  after  his  father's  death  wanted 
money  and  when  he  found  witness  had  none,  he  wanted  him  to 
lend  him  five  shares  of  the  stock  and  he  would  pay  it  back  to 
witness ;  he  went  to  Mr.  Rafferty,  who  said  he  coula  not  do  so, 
that  the  father  had  borrowed  all  the  stock  was  worth :  ''  Mr.  Hee- 
nan at  no  time  made  any  claim  on  me  for  any  balance  due  on  this 
property  or  on  behalf  of  this  property." 

4.  It  was  then  proposed  to  ask  witness,  ^*  At  the  time  of  Dennis 
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Heenan*8  death,  did  you  owe  anything  on  this  property  to  him  or 
his  estate?" 

The  question  was  objected  to  by  the  plaintiflF,  rejected  by  the 
court  and  a  bill  of  exceptions  sealed. 

Defendant  further  said,  that  he  never  admitted  since  or  before 
decedent's  death  that  he  owed  a  balance  on  the  property. 

5,  6.  Defendant  then  offered  to  show  that  it  was  represented 
that  the  ground-rent  was  to  be  paid  in  paper  money,  not  in  gold 
or  silver ;  and  it  was  found  to  be  payable  in  silver ;  that  it  was 
represented  the  cellar  was  entirely  dry,  when  there  was  a  per- 
petual spring  in  it. 

The  question  was  objected  to  by  the  plaintiflF,  rejected  by  the 
court  and  a  bill  of  exceptions  sealed. 

On  cross-examination,  the  defendant  said  "  he  did  not  agree  to 
pay  $6000;  he  received  ten  shares  of  the  building  association 
stock  ;  he  received  the  house  and  stock  in  settlement,  the  mortgage 
and  ground-rent  to  be  deducted ;  decedent  said  *  if  you  don't  like 
the  house  inside  of  a  year,  1*11  take  it  back  and  give  you  eight  per 
cent  for  your  money;'  there  was  a  well  seventeen  feet  deep,  having 
a  perpetual  spring  that  overflowed  the  cellar.  He  afterwards  told 
decedent  to  take  the  property  back." 

7.  The  defendant  was  then  asked,  "  When  you  told  Heenan  to 
take  the  house  back  what  did  he  say?" 

The  question  was  objected  to  by  the  plaintiflF,  rejected  by  the 
court  and  a  bill  of  exceptions  sealed. 

The  plaintifi^.  on  further  cross-examination,  asked  defendant 
"  Then  this  is  the  only  explanation  you  have  to  make  for  not  pay- 
ing this  money?"     To  which  defendant  replied  "Yes." 

8.  Defendant's  counsel  then  proposed  in  explanation  of  the  above 
question,  to  ask  defendant  whether  he  owed  anything  on  the  pro- 
perty? 

The  plaintiff  objected  to  the  question,  it  was  rejected  by  the 
court  and  a  bill  of  exceptions  sealed. 

9.  Defendant's  counsel  then  proposed  as  follows :  "Mr.  O'Byrne 
having  asked  the  witness  whether  he  received  ten  shares  of  build- 
ing association  stock  from  Heenan,  I  propose  to  ask  him  how  he 
received  it,  for  what  purpose,  and  upon  what  condition  ?  The  oflfer 
is  to  show  that  the  stock  was  a  part  of  the  original  transaction  and 
the  condition  upon  which  it  was  received,  and  that  he,  Heenan, 
received  the  benefit  of  it." 

The  plaintiff  objected  to  the  oflfer,  it  was  rejected,  and  a  bill  of 
exceptions  sealed. 

Anne  Lahey,  the  wife  of  defendant,  testified  that  plaintiflF  asked 
defendant  to  lend  him  five  shares  of  building  stock,  and  he  would 
pay  him  back  as  soon  as  he  could ;  defendant  found  it  could  not  be 
done,  because  decedent  had  borrowed  on  the  stock  as  much  as  he 
could;  she  testified  also,   that  in  decedent's   lifetime   they  had 
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asked  him  to  take  the  house  back,  four  or  five  months  after  the 
delivery  of  the  deed ;  also,  as  to  other  matters  of  the  character 
before  given  in  evidence.  She  said  she  had  stated  all  that  occurred 
about  the  stock. 

10.  The  defendant  then  offered  to  show  by  this  witness  that 
decedent  had  borrowed  money  from  him,  and  given  him  the  deed ; 
also,  as  to  the  character  of  the  ground,  the  inaccurate  representa- 
tions about  the  house,  and  that  there  was  nothing  due  of  the  pur- 
chase-money. 

The  offer  was  objected  to  by  plaintiff,  rejected  by  the  court,  and 
a  bill  of  exceptions  sealed. 

31.  Defendant  proposed  further  to  ask  witness,  "How  long  after 
the  delivery  of  the  deed  was  decedent  told  to  take  the  property 
back.;' 

This  was  objected  to  by  plaintiff,  rejected  by  the  court,  and  a 
bill  of  exceptions  sealed. 

12.  Defendant  then  proposed  to  show  by  F.  B.  Romig,  the  full 
value  of  the  property  at  the  time  of  the  sale. 

The  offer  was  objected  to  by  plaintiff,  rejected  by  the  court,  and 
a  bill  of  exceptions  sealed. 

13.  He  also  offered  to  testify  that  the  consideration  was  not 
$6000,  as  stated  by  plaintiff. 

This  was  objected  to  as  being  matter  in  chief;  rejected  by  the 
court,  and  a  bill  of  exceptions  sealed. 

The  verdict  was  for  the  plaintiff  for  $729.76. 

The  defendant  took  a  writ  of  error  and  assigned  for  error,  in 
the  order  above  stated,  the  thirteen  bills  of  exception  to  evidence. 

L.  Hirst^  for  plaintiff  in  error,  as  to  the  plaintiff's  incompe- 
tency, referred  to  Act  of  April  15th  1869,  Pamph.  L.  80,  1  Br. 
Purd.  624,  pi.  16;  Breneman's  Estate,  15  P.  F.  Smith  297  ;  Karns 
v.  Tanner,  36  Id.  297.  As  to  rejecting  the  offer  in  the  third 
bill  of  exceptions :  the  plaintiff  having  been  allowed  to  show  the 
consideration,  the  defendant  was  competent  to  contradict  him. 
As  to  the  4th  and  8th  assignments,  the  plaintiff  having  testified 
that  the  defendant  admitted  that  he  owed  him,  it  was  competent  for 
defendant  to  contradict  him.  As  to  the  ninth  bill  of  exceptions : 
the  plaintiff  having  asked  defendant  whether  he  had  received  the 
ten  shares  of  stock,  he  made  defendant  a  general  witness,  and  he 
had  a  right  to  give  any  explanation,  how  he  received  the  shares, 
and  on  what  condition :  if  decedent  received  the  benefit  of  them, 
the  claim  for  them  would  be  defeated. 

J.  O'Byme^  for  defendant  in  error,  as  to  the  competency  of 
plaintiff,  cited  Williams  v.  Davis,  19  P.  F.  Smith  21 ;  Acts  of 
March  27th  1865,  Pamph.  L.  38 ;  April  6th  1870,  Pamph.  L.  44; 
1  Br.  Purd.  623,  625,  pi.  12,  20. 
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Judgment  was  entered  in  the  Supreme  Court,  March  13th  1876, 
Per  Curiam. — This  is  a  confused  case,  rendering  it  difficult  to 
say  whether  error  was  committed  or  not.  The  objection  to  the 
competency  of  Thomas  Heenan  was  general.  He  was  clearly 
competent  under  the  Acts  of  March  27th  1865,  and  April  9th 
1870,  to  testify  as  to  matters  occurring  after  the  death  of  Dennis 
Heenan.  No  special  objection  was  made  to  any  of  the  subjects  of 
his  testimony.  On  the  other  hand,  Lahey,  the  defendant,  was 
incompetent  to  testify  against  the  administrators  as  to  matters 
occurring  in  the  lifetime  of  Dennis  Heenan.  He  fell,  in  this 
respect,  directly  within  the  exception  to  the  Act  of  1869,  as  to 
actions  against  executors  or  administrators.  Now,  so  far  as  we 
can  discover,  in  this  confused  bill  of  exceptions,  it  seems  to  have 
been  the  effort  of  the  court  below  to  maintain  these  boundaries  in 
the  testimony  admitted  and  rejected.  These  remarks  dispose  of 
most  of  the  assignments  of  error.  A  part  of  the  testimony  of 
Thomas  Heenan  might  seem,  in  the  plaintiff's  examination,  to  refer 
to  matters  occurring  in  Dennis  Heenan's  lifetime,  but  the  testi- 
mony of  the  defendant  and  his  wife,  when  compared  with  it,  shows 
that  the  conversation  spoken  of  by  Thomas  Heenan  occurred  after 
Dennis*s  death,  and  that  he  was  testifying  to  these  matters,  not  as 
facts  known  to  himself  anterior  to  Dennis's  death,  but  as  referred 
to  in  these  conversations.  A  number  of  the  statements  must  be 
80  understood,  though  seemingly  stated  generally.  It  is  the  busi- 
ness of  a  plaintiff  in  error  to  make  the  error  clearly  appear,  before 
he  can  ask  for  a  reversal.  The  presumptions  are  in  favor  of  the 
proceedings  in  the  court  below.  Keeping  in  mind  the  evident 
effort  of  the  court  as  evidenced  by  the  whole  tenor  of  the  bill  to 
maintain  the  boundaries  of  testimony  before  referred  to,  it  is  mani- 
fest that  the  3d,  5th,  6th,  7th,  10th,  11th,  12th  and  13th  assign- 
ments, on  their  face  relate  to  matters  occurring  in  the  lifetime  of 
Dennis  Heenan,  and  were  not  competent  to  be  proved  by  defendant. 
Though  not  so  apparent,  the  4th  and  8th  stand  in  fact  in  the  same 
condition.  Thus,  the  question  to  Lahey,  whether  he  owed  any- 
thing on  the  property  at  the  death  of  Dennis,  necessarily  involved 
matters  occurring  in  his  lifetime,  for  the  instant  of  death  was  the 
point  of  time  referred  to.  The  9th  assignment,  so  much  relied  on, 
is  groundless.  The  defendant  had  testified  in  chief  in  his  own 
behalf,  and  Mr.  O'Byrne's  question  was  on  cross-examination  and 
related  to  the  same  subject,  which  must  be  understood  to  refer  to 
matters  stated  in  conversation  subsequent  to  Dennis's  death.  It 
could  not  be  made  a  ground  of  opening  the  door  to  a  general 
examination  upon  matters  prior  to  his  death.  On  the  whole  we 
discover  no  real  error  in  this  record. 

Judgment  affirmed. 
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Little's  Appeal.    Agnew's  Estate. 

1.  A  testator  gave  two-thirds  of  the  income  of  his  estate,  which  was  all 
personal,  to  bis  wife  for  life,  the  other  third  to  his  daughter  Elizabeth  antil 
she  married;  on  the  death  of  his  wife  before  the  marriage  or  death  of  Eliza- 
beth, he  gave  two-thirds  of  the  income  to  Elizabeth  whilst  she  was  unmar- 
ried, the  other  third  to  *'be  paid  to  my  daughter  Martha;  but  at  the  mar- 
riage of  Elizabeth  or  at  her  death''  th«  whole  of  his  estate  to  be  sold  and 
equally  divided  amongst  all  hi^-ehildpen  ;  the  children  of  deceased  children 
to  take  their  parents' share.  There  was  no  gift  over  of  the  third  of  the 
income  on  the  death  of  Martha.  Held^  that  this  was  a  vested  gift  to  Martha 
for  the  life  of  Elizabeth,  subject  to  be  determined  by  her  marriage. 

2.  Martha  died  intestate,  leaving  a  husband  and  children,  in  the  lifetime 
of  Elizabeth,  who  had  remained  unmarried.  Held^  that  the  one-third  of  the 
income  passed  to  Martha's  legal  representatives. 

3.  An  intention  "of  the  testator  to  die  intestate  as  to  this  portion  not  being 
discoverable  from  the  will,  is  not  to  be  presumed. 

4.  In  Pennsylvania  **  heirs,"  *•  executors,"  **  administrators,"  &c.,  are  not 
necessary  to  pass  an  absolute  estate  in  a  gift  by  will. 

February  23d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mkr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans*  Court  of  Philadelphia :  No.  127,  to 
July  Term  1875. 

The  proceedings  in  the  case  arose  under  the  will  of  William 
Agnew,  deceased,  who  died  in  September  1866  ;  the  will  was  dated 
April  25th,  in  the  same  year.     It  is  as  follows : — 

"  2.  I  give  to  my  beloved  wife  during  her  lifetime,  the  house 
and  lot  of  ground  on  the  south  side  of  Pine  street,  in  which  we 
now  live,  *  *  *  to  be  occupied  by  her  and  my  daughter  Eliza- 
beth, during  the  lifetime  of  my  said  wife,  if  they  choose  to  occupy 
it ;  but  in  the  event  of  the  death  of  my  widow  before  the  marriage 
of  my  daughter  Elizabeth,  mv  will  and  desire  is,  that  then  in  that 
event,  my  daughter  Elizabeth  shall  have  the  house  and  furniture 
and  lot  aforesaid,  either  to  occupy  or  rent  to  others,  as  she  pleases, 
so  long  as  she  remains  unmarried ;  but  at  her  marriage  or  at  her 
death,  if  she  never  marries,  then  the  said  property  shidl  fall  back 
as  a  part  of  the  residue  of  my  estate,  and  be  sold,  and  the  proceeds 
of  it  be  divided  amongst  my  children  as  hereinafter  directed. 

*  *  «  «  ♦  4c  « 

"  5.  I  give  and  bequeath  to  my  dear  wife  and  to  my  daughter 
Elizabeth,  the  income  of  my  whole  estate,  to  be  enjoyed  by  my 
said  wife  during  her  lifetime,  and  by  my  daughter  Elizabeth,  until 
she  marries,  in  the  proportion  of  two-thirds  of  the  said  income  to 
be  for  the  sole  use  of  my  said  widow,  and  one-third  for  the  sole 
use  of  my  said  daughter  Elizabeth ;  and  in  the  event  of  the  death 
of  my  said  widow  before  the  marriage  or  death  of  my  said  daughter 
Elizabeth,  then  my  will  is  and  I  direct  that  two-thirds  of  the 
income  of  my  estate  be  for  the  use  of  my  said  daughter  Elizabeth, 
and  given  to  her  so  long  as  she  remains  unmarried,  and  the  remain- 
ing one-third  be  paid  to  my  daughter  Martha  Jane  Little ;  but  at 
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the  marriage  of  my  said  daughter  Elizabeth,  or  at  her  death,  then 
I  direct  that  my  whole  estate,  both  real  and  personal,  not  disposed 
of  by  this  will,  should  be  sold  by  my  executors,  and  the  proceeds 
of  it  divided  equally  among  all  my  children,  share  and  share  alike, 
except  my  son  George  Washington,  whose  share  shall  be  held  in 
trust  for  him  by  my  executors,  and  the  income  thereof  be  paid  to 
him  (without  any  liability  whatever  for  his  debts),  during  his  life, 
and  at  his  death  the  principal  thereof  shall  go  to  his  children, 
share  and  share  alike,  and  if  he  should  leave  no  children,  then  it 
shall  descend  according  to  law.  But  nevertheless,  I  authorize  my 
executors  to  pay  over  to  my  son  George  Washington,  his  share  of 
my  estate  absolutely,  if  they  shall  in  the  exercise  of  their  best 
discretion  think  it  proper  and  advisable  so  to  do ;  and  if  either  of 
my  children  should  die,  leaving  children  living  at  my  death,  then 
I  desire  and  direct  that  the  share  of  such  deceased  child  shall  be 
given  to  his  or  her  child  or  children,  as  the  case  may  be." 

«  *  4e  4c  ♦  *  3|c 

Letters  testamentary  were  granted  to  "The  Girard  Life  Insur- 
ance and  Trust  Company,"  the  executors  named  in  the  will. 

The  widow  of  the  testator  died  in  1874.  Martha  J.  Little 
died  intestate,  February  3d  1875,  leaving  as  her  heirs  and  next  of 
kin,  her  husband  Arthur  W.  Little,  und  four  sons,  Arthur  H., 
William  A.,  Thomas  and  Frederick  V.,  the  last  being  a  minor  and 
having  for  his  guardian  his  father.  Administration  of  Mrs.  Lit- 
tle's estate  was  granted  to  Thomas  Little,  her  son.  Besides  Mrs. 
Little,  the  testator  left  to  survive  him  four  children,  viz. :  Elizabeth, 
George  W.,  James  B.  and  Harris  S.  Between  the  death  of  the 
widow  and  that  of  Mrs.  Little,  the  executors  paid  two-thirds  of 
the  income,  which  was  wholly  from  personal  estate,  to  Elizabeth 
Agnew,  and  one-third  to  Mrs.  Little.  Elizabeth  Agnew  still  sur- 
vived and  remained  unmarried. 

On  the  15th  of  May  1875,  the  children  of  Mrs.  Little — Thomas 
in  his  own  rightand  as  administrator,  &c.,of  Mrs.  Little — petitioned 
the  Orphans*  Court,  setting  out  the  foregoing  fact«.  They  further 
claimed,  "that  ^hey,  as  the  four  children  of  Mrs.  Martha  J.  Little, 
and  her  sole  heirs  and  next  of  kin,  and  personal  representatives, 
are  entitled  to  said  one-third  of  the  net  income  of  said  estate 
beqtieathed  by  said  will  to  her,  and  they  have  applied  to  the  said 
executors  for  the  payment  of  the  same.  But  the  said  executors 
are  unwilling  to  pay  the  same  to  your  petitioners  without  the  order 
of  this  court. 

"  Wherefore  your  petitioners  pray  that  the  said  executors  may 
be  ordered  to  pay  the  one-third  of  the  net  income  of  the  estate  of 
William  Agnew  to  your  petitioners,  during  the  life  of  the  said 
Elizabeth  Agnew  while  she  remains  unmarried.'* 

The  executors  on  the  same  day  filed  an  answer  in  which  the 
children  of  the  testator  joined  and  which  they  adopted;  they 
admitted  the  allegations  of  the  petition,  and  further  answered : — 
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"  That  the  said  testator  does  not  signify  in  the  will  what  shall 
become  of  the  one-third  income  paid  to  Mrs.  Little  during  her  life, 
when  she  shall  die ;  that  they  are  advised  that  the  said  income 
falls  into  said  estate  and  remains,  until  final  settlement  according 
to  the  terms  of  the  will,  and  that  therefore  they  have  not  been 
willing  to  pay  said  income  to  the  children  of  said  Mrs.  Little.'* 

The  Orphans'  Court,  Dwight,  J.,  made  the  following  decree: — 

*'  Petition  refused ;  and  it  is  decreed,  that  the  income  herein 
referred  to  be  distributed  in  accordance  with  the  intestate  laws." 

Thomas  Little  appealed  to  the  Supreme  Court,  and  assigned  the 
decree  for  error. 

G,  Junkin^  for  appellant. — This  gift  of  income  does  not  differ 
from  the  gift  of  a  sum  of  money :  Embrey  v,  Martin,  1  Ambler  230. 
In  a  will,  the  words  "executors"  or  "administrators"  are  not 
necessary  to  pass  an  absolute  interest  to  a  legatee,  which  will  go  to 
the  legatee's  personal  representative  in  case  of  death  before  the 
actual  receipt  of  the  legacy  in  whole  or  in  part.  And  it  is  no  less  a 
legacy,  that  it  happens  to  be  an  annual  or  semi-annual  sum  accru- 
ing from  year  to  year,  during  a  certain  period,  or  an  uncertain 
period :  Rawlinson  v,  Montague,  2  Vernon  667 ;  Lock  v.  Lock, 
Id. ;  Smith  v.  Pybus,  9  Vesey  566 ;  Holdemesse  v.  Carmarthen, 
1  Bro.  C.  C.  377  ;  Savery  v.  Dyer,  1  Ambler  140. 

J.  G.  Johnson  (with  whom  was  U.  L.  Perkins)^  for  appellees. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
18th  1876. 

We  have  no  decided  case  in  this  state  which  distinctly  rules  the 
point  in  controversy.  .  It  arises  under  the  will  of  William  Agnew, 
deceased,  and  briefly  stated,  it  is  this:  The  testator  gives  the 
entire  income  from  his  estate,  consisting  wholly  of  personalty,  dur- 
ing the  life  of  his  daughter  Elizabeth,  or  while  she  shall  remain 
single,  to  his  two  daughters,  Mrs.  Martha  J.  Little  and  the  said 
Elizabeth,  the  former  to  receive  one-third  and  the  latter  two-thirds 
of  said  income.  Mrs.  Little  is  now  deceased,  leaving  a  husband 
and  children  ;  Elizabeth  is  still  living  and  unmarried.  The  prin- 
cipal of  the  estate  is  not  to  be  distributed  until  after  Elizabeth 
marries  or  dies.  In  the  meantime  what  is  to  become  of  the  one- 
third  of  the  income  formerly  paid  to  Mrs.  Little  ?  It  is  claimed 
by  the  administrator  of  the  latter.  The  court  below  disallowed 
this  claim,  and  held,  as  to  the  income  referred  to,  that  William 
Agnew  died  intestate,  and  it  would  go  to  his  next  of  kin. 

It  is  to  be  observed  that  there  is  no  gift  over  of  this  income  uponi 
the  death  of  Mrs.  Little.  Nor  is  it  a  gift  for  life ;  it  is  a  gift  per 
autre  vie.  It  is  true  it  may  not  last  for  the  life  of  Elizabeth,  by 
reason  of  the  contingency  of  her  possible  marriage.     It  is,  never- 
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theless  a  gift  for  the  life  of  Elizabeth,  subject  to  being  determined 
by  her  marriage.  Was  the  gift  of  this  income  to  Mrs.  Little  an 
absolute  bequest  thereof,  and  so  vested  as  to  go  to  her  legal  repre- 
sentatives in  case  of  her  death  prior  to  the  marriage  or  death  of 
Elizabeth  ?  We  can  discover  no  intent  of  the  testator  to  die  intes- 
tate as  to  this  or  any  other  portion  of  his  estate,  and  no  such 
intention  is  to  be  presumed.  The  distribution  of  the  principal  is 
expressly  postponed  until  after  the  iparriage  or  death  of  Elizabeth. 
The  right  to  one-third  of  the  income  became  vested  in  Mrs.  Little 
immediately  upon  the  death  of  Miss  Agnew.  Did  the  testator 
•intend  that  it  should  be  for  her  life  only,  and  in  the  event  of  her 
death  go  to  his  next  of  kin  under  the  intestate  laws  ?  There  is 
certainly  nothing  upon  the  face  of  the  will  from  which  such  intent 
can  be  gathered,  and  as  we  have  before  observed,  no  such  can  be 
presumed.  In  the  same  paragraph  of  the  will  in  which  the  above 
recited  provision  occurs,  the  testator  says:  '*If  either  of  my 
children  should  die  leaving  children  living  at  my  death,  then  I 
desire  and  direct  that  the  share  of  such  deceased  child  shall  be 
given  to  his  or  her  child  or  children,  as  the  case  may  be.'*  The 
testator  is  here  speaking  of  the  principal  of  his  estate,  and  we 
cannot  regard  it  as  controlling  the  distribution  of  the  income.  Yet 
it  is  not  without  weight  upon  the  question  of  intent.  The  testator 
has  used  no  words  in  this  will  to  show  an  intent  to  limit  the  gift 
of  the  income  to  Mrs.  Little  for  her  own  life.  In  the  absence  of 
any  such  express  purpose,  we  must  look  to  the  legal  effect  of  the 
language  he  has  employed. 

In  this  state  the  use  of  the  words  heirs,  executors,  administra- 
tors or  assigns,  is  not  necessary  to  pass  an  absolute  interest  in  a 
legacy  by  will.  Had  the  gift  of  this  income  been  to  Mrs.  Little, 
and  to  her  executors,  administrators  and  assigns,  it  would  have 
been  no  stronger  than  it  is  with  the  omission  of  those  words,  in 
the  absence  of  any  bequest  over.  Had  the  gift  been  of  a  legacy 
fixed  in  amount,  there  could  have  been  no  question  that  it  would 
have  passed  to  her  administrator  upon  her  death.  Is  it  any  the 
less  a  legacy  because  it  is  payable  by  instalments  of  uncertain 
amount  Had  it  been  for  a  fixed  sum,  as  an  annuity,  there  would 
seem  to  me  but  little  doubt,  under  the  English  authorities,  that  it 
would  go  to  her  personal  representatives  upon  her  death :  Rawlin- 
son  V.  Montague,  2  Vernon  667 ;  Lock  v.  Lock,  Id ;  Savery  v. 
Savery,  1  Ambler  140.  Here  the  amount  is  not  fixed,  but  it  is 
capable  of  being  reduced  to  certainty.  It  is  a  gift  of  one-third  of 
the  income.  Said  income  arises  wholly  from  investments  in  per- 
sonal securities,  producing  a  certain  and  regular  return. 

We  are  of  opinion  that  the  gift  of  this  income  was  a  vested  inter- 
est during  the  lifetime  of  the  testator's  daughter  Elizabeth,  or  so 
long  as  she  shall  remain  unmarried,  and  that  upon  the  death  of 
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Mrs.  Little,  it  passed  to  her  legal  representatives  for  the  period 
above  stated. 

The  decree  of  the  Orphans'  Court  is  reversed,  and 
record  remitted  for  further  proceedings. 


Cadwalader  versus  App  d  al. 

1.  Penn  in  1784  leased  a  lot  to  Wormley  for  ten  thousand  years,  at  an 
annual  rent,  with  right  of  distress  and  re-entry- to  forfeit  the  lease  in  default 
of  payment,  if  there  were  not  sufficient  distress  on  the  premises  to  pay " 
the  rent.  Wormley  died  in  1829  without  known  heirs  ;  App  then  took  pos- 
session of  the  lot ;  the  plaintiff  had  been  agent  of  Penn  before  Wormley *8 
death,  and  so  continued  until  1838,  when  Penn's  devisee  conveyed  to  him 
the  ground-rent  and  all  the  grantor's  estate  in  the  lot.  No  rent  having  been 
paid  hj  Wormley,  the  plaintiff,  July  1st  1839,  entered  for  its  non-payment, 
declaring  his  intention  to  resume  possession.  By  arrangement  with  App,  in 
order  that  plaintiff  might  make  title  to  him,  he  removed  everything  from  the 
lot,  and  continued  in  its  occupancy  to  take  care  of  it  for  plaintiff.  In  October 
1839  App  and  plaintiff  signed  without  seals,  a  paper  by  which  App  agreed 
"to  take  the  lot,"  describing  it,  on  a  ground-rent  of  $60.  Held  that  this 
paper  was  an  agreement  in  writing,  under  the  Statute  of  Frauds,  for  a  lease 
of  the  land  on  ground-rent. 

2.  The  requirements  of  the  statute  are  met  by  a  memorandum  in  writing, 
signed  by  the  party  to  be  charged  therewith. 

3.  If  signed  by  the  vendor  alone  and  delivered  to  the  vendee  no  more  is 
required. 

4.  It  is  not  necessary  that  the  writing  be  under  seal  nor  in  any  particular 
form  of  words. 

5.  App  paid  rent  till  1850,  when  he  asked  plaintiff  for  a  deed  and  wanted 
it  made  to  his  son  Samuel ;  afterwards  Samuel,  who  occupied  the  lot,  said  to 
plaintiff,  he  would  claim  the  property,  that  plaintiff  had  no  title  and  his 
father  would  pay  no  more  rent.  i/eW,  even  if  Samuel  spoke  by  authority  of 
his  father,  it  was  a  mere  declaration  accompanied  by  no  act  and  was  not 
evidence  of  an  adverse  holding  by  App. 

6.  The  Statute  of  Limitations  does  not  begin  to  run  in  favor  of  one  who 
has  entered  in  subservience  to  the  title  of  another  until  the  privity  between 
them  is  severed  by  some  unequivocal  act ;  mere  declaration  of  his  intention 
is  insufficient. 

7.  April  24th  1851  App  wrote  to  plaintiff  that  having  failed  to  comply 
with  his  agreement  to  make  him  a  deed  for  the  lot,  &c.,  *'  and  said  neglect 
*  *  *  having  continued  for  so  long  a  time  and  after  repeated  demand,  I 
notify  you  that  I  no  longer  recognise  your  title  and  will  hold  you  accounta- 
ble for  the  rent  already  paid  you  *  ♦  *  under  the  claim  set  up  by  you,"  &c. 
Held  that  this  was  a  disclaimer  of  any  adverse  holding  prior  to  that  date. 

February  24th  1876.  Before  Agnew,  C.  J.,  Sharswood,' 
Mercur,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  Of  July  Term 
1874,  No.  14. 

This  was  an  action  of  ejectment,  brought  April  22d  1872  by 
George  Cadwalader  against  Samuel  App,  Ann  Keen  and  Edward 
Zeitler.  The  sheriffs  return  was  "summoned"  as  to  Zeitler  and 
Keen,  and  "nihil"  as  to  App. 
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The  premises  claimed  in  the  writ  were  a  three-storied  brick 
dwelling-house  and  lot  of  ground,  on  the  west  side  of  Frankford 
road,  below  Otter  street,  in  the  Sixteenth  Ward,  Philadelphia. 

The  case  was  tried  January  9th  1874,  before  Thayer,  J. 

The  evidence  of  the  plaintiff,  and  admissions  of  the  parties, 
showed  that  on  the  1st  of  July  1784,  the  title  to  the  premises  was 
in  Mary  Penn,  wife  of  Richard  Penn ;  also,  lease  dated  that  day  from 
Richar?  Penn  and  wife,  by  their  attorney  in  fact  Tench  Francis,  to 
Scipio  Wormley  for  ten  thousand  years,  at  an  annual  rent  of 
813.33,  payable  on  the  1st  of  July;  the  rent  being  secured  by  a 
right  of  distress  and  a  right  of  re-entry,  in  case  no  sufficient 
distress  should  be  found  on  the  premises. 

Plaintiff  further  gave  in  evidence,  deed  from  Richard  Penn, 
devisee  of  Mary  Penn,  then  a  widow,  dated  April  Ist  1839,  to  the 
plaintiff,  for,  amongst  other  things,  the  above  rent-charge,  payable 
by  Wormley  and  issuing  out  of  the  premises  in  question,  and  also 
all  reversions  and  remainders  of  the  premises  and  all  the  estate, 
right,  title  and  property,  claim  and  demand  whatsoever  of  Richard 
Penn,  &c.,  of,  in,  to  and  out  of  the  same  and  also  of,  in  and  to  the 
said  lot  of  ground  out  of  which  the  rent  issued ;  also,  grant  of 
administration  of  the  estate  of  Wormley  to  David  F.  Foley,  Decem- 
ber 23d  1867. 

The  plaintiff  having  closed,  the  defendants  called  William  Hodge, 
who  testified  that  he  had  lived  next  door  to  the  Apps  in  1829. 
George  App  was  a  pumpmaker;  he  occupied  Wormley^s  lot  after 
his  death;  a  brick  house  was  built  on  the  lot  by  Samuel  App;  the 
Apps  have  occupied  the  lot  for  forty  years.  Another  witness  testified 
that  in  Wormley 's  lifetime,  George  App  used  to  draw  logs  out  of 
Cohocksink  creek  on  the  back  of  Wormley's  lot,  and  after  Wormley 's 
death  he  took  possession  of  the  lot  and  the  house  on  it,  which  he 
tore  down  and  put  up  a  one-storied  frame  house;  Samuel  App 
occupied  this  as  a  shop ;  in  1835  it  was  torn  down  and  a  two- 
storied  brick  house  was  put  up  and  occupied  by  Samuel.  In  1852 
that  was  torn  down,  and  a  three-storied  brick  house,  at  present 
there,  was  erected.  George  App  occupied  the  lot  until  1852,  when 
he  died.  Samuel  occupied  the  house  until  about  1870;  after  that 
his  family  had  possession  and  rented  it,  and  were  in  possession  at 
the  trial.     Witness  delivered  the  following  note  to  plaintiff: — 

"Mr.  George  Cadwalader. 

"  Sir : — I  notify  you,  that  having  failed  to  comply  with  your 
agreement  to  execute  to  me  a  ground-rent  deed  for  the  lot  of  ground 
now  in  my  possession,  and  for  over  twenty-two  years  occupied  by 
me,  situate  on  the  west  side  of  Frankford  road,  four  hundred  and 
thirty-three  feet  one  inch  south  from  Otter  street,  in  the  district  of 
Kensington,  said  lot  having  a  front  on  Frankford  road  of  twenty 
feet  by  one  hundred  feet  in  depth ;  and  said  neglect  or  refusal  to 
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execute  to  me  a  proper  deed  of  conveyance  for  said  lot  of  ground 
having  continued  for  so  long  a  time,  and  after  repeated  demand, 
and  I  now  notify  you  that  I  no  longer  recognise  your  title  to  the 
same,  and  will  also  hold  you  accountable  for  the  amount  of  rent 
already  paid  to  you  for  the  said  lot  of  ground  under  the  claim  set 
up  by  you,  but  which  I  now  believe  to  have  no  foundation  in  law 
or  equity. 
*' April  24th  1851.  George  App." 

A  number  of  other  witnesses  testified  as  to  about  the  same  facts  ; 
also  that  Samuel  carried  on  the  business  of  a  jeweller  in  the  diiferent 
houses  put  up  by  the  Apps  on  the  lot ;  that  App  owned  and  occupied 
a  lot  adjoining  Wormley's  on  the  north. 

Under  objection  by  the  plaintiff  and  exception,  the  defendants 
gave  in  evidence  a  deed  for  the  Wormley  lot  from  George  App,  Sr. 
to  Samuel  App,  dated  May  6th  1851.  They  gave  in  evidence  also 
a  deed  dated  May  24th  1821,  from  Mary  renn,  by  her  attorney 
in  fact  Thomas  Cadwalader,  to  George  App,  for  his  lot  on  the  north. 

The  defendants  closed  their  case  in  chief. 

The  plaintiffs,  in  rebuttal,  gave  in  evidence  the  following  agree- 
ment : — 

"I,  George  App,  do  hereby  agree  to  take  the  lot  on  Frankford 
road,  twenty  feet  front  by  one  hundred  feet  deep,  adjoining  ray 
house  to  the  south,  on  a  ground-rent  of  three  dollars  per  foot, 
equal  to  sixty  dollars  per  annum,  payable  half-yearly,  clear  of 
taxes,  from  the  first  day  of  November,  a.  d.  1839. 

George  App,  Sr., 
Witness :  George  Cadwalader. 

T.  C.  Cadwalader. 
Philadelphia,  October  Slst  1839." 

Also  the  following  letters : — 

"Philadelphia,  September  4th  1850. 
"  Dear  Sir :— I  will  thank  you  to  make  the  deed  for  the  lot  on 
the  west  side  of  Frankford  road,  now  held  by  me,  to  my  son 
Samuel  App,  of  the  district  of  Kensington,  watchmaker.  *  *  * 

George  App,  Sr. 
General  George  Cadwalader." 

"Philadelphia,  April  18th  1851. 
"  Dear  Sir : — I  desire  you  to  meet  me  at  my  house,  16  Frank- 
ford road,  Kensington,  on  Monday  morning  next,  at  nine  o'clock, 
in  person. 

Yours,  &c., 

George  App,  Sr. 
Mr.  George  Cadwalader." 
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Charles  Zeiter  testified  as  to  the  occupancy  of  the  lot  substan- 
tially as  the  defendants'  witnesses  had;  he  further  said:  "after 
Wormley  died,  George  App  went  down  to  Cadwalader  and  rented 
the  place.  I  know  this,  because  George  App  himself  told  me  that 
he  had  rented  it  of  General  Cadwalader.  I  believe  he  told  me 
this  on  the  same  day  that  Scipio  Wormley  was  buried.  He  told 
me  that  he  had  rented  it.*' 

D.  F.  Foley,  who  had  been  clerk  for  plaintiff  from  1845  to  1865, 
testified  that  George  App  paid  him  ground-rent  from  1845  to  1850; 
the  ground-rent  was  ?60  per  annum.  "  At  the  last  payment,  Sep- 
tember 4th  1850,  App  requested  that  the  plaintiff  would  furnish 
him  with  a  deed  for  the  lot ;  he  said  he  wanted  it  made  to  his  son 
instead  of  himself.  After  that  he  called  and  said  his  son  was  going 
to  build,  and  he  wanted  his  deed.  Afterwards  Samuel  App  told 
me  he  intended  to  claim  the  property,  because  he  did  not  believe 
the  plaintiflf  had  any  title.  This  was  after  the  last  payment  of 
ground-rent  by  his  father.  He  asked  if  General  Cadwalader  was 
prepared  to  give  the  deed.  I  said,  *No.'  He  then  said,  'I  want 
you  to  understand  that  my  father  will  pay  no  more  rent.'  After- 
wards I  went  to  see  George  App,  at  the  premises  (in  1852, 1  think). 
I  told  Samuel  App  I  wanted  to  see  his  father,  to  endeavor  to 
arrange  some  means  by  which  the  property  could  be  sold  under  an 
execution  against  Wormley,  in  order  to  perfect  the  title.  Samuel 
App  replied  that  neither  he  nor  his  father  would  aid  General  Cad- 
walader in  any  way  in  getting  a  title,  as  he  believed  General  Cad- 
walader had  no  title  to  the  property — to  any  of  the  property  on 
Frankford  road,  and  that  he  would  so  advise  his  neighbors.  No- 
thing further  was  said."  *  *  * 

The  plaintiff  testified:  *  *  *  "I  used  to  go  along  the  whole 
square  collecting  rents.  Mr.  App  was  employed  by  me  and  by  my 
father.  All  of  the  ten- thousand  year  leases,  after  ejectment  suits 
had  been  brought  for  some  of  them,  were  treated  as  void,  and  App 
himself  took  a  new  deed.  They  all  made  new  arrangements, 
except  the  Wormley  lot;  in  every  case,  without  exception.  The 
reason  why  no  new  arrangement  was  made  as  to  the  Wormley  lot 
was  because  Scipio  was  too  poor.  *  *  *  When  Scipio  Wormley 
died,  I  called  there  and  had  a  conversation  with  Mr.  App  in  his 
yard.  *  *  *  He  asked  me  whether  he  might  pull  this  building 
down.  I  authorized  him  to  pull  it  down.  He  asked  me  to  let 
him  have  the  lot  on  ground-rent.  I  explained  to  him  the  pecu- 
liarity of  the  title.  He  said  he  would  take  the  lot  at  whatever  the 
value  was.  Mr.  App  was  a  man  of  whom  I  had  a  good  opinion, 
and  I  believe  he  would  have  kept  his  word.  I  wanted  to  accom- 
modate him.  I  made  a  re-entry  upon  the  lot  subsequently,  by 
advice  of  my  brother,  Judge  Cadwalader.  The  testimony  was  not 
perpetuated.  I  made  twenty  or  thirty  re-entries  in  the  neighbor- 
hood.    I  made  a  written  demand  for  the  rent,  and  read  it  aloud  on 
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the  land.     I  remained  there  as  long  as  I  could  see  to  count  money. 
I  then  read  another  paper  declaring  that  I  re-entered  upon  the 

froperty.  I  took  these  papers,  which  were  prepared  by  counsel, 
was  then  the  agent  for  the  property.  My  father  was  the  attorney 
of  Mary  Penn.  The  re-entry  was  made  before  I  purchased  the 
property.  Another  re-entry  was  made  in  July  1839.  George 
App  knew  of  the  re-entry,  because  he  knew  it  was  to  be  done 
under  the  advice  of  counsel,  for  the  purpose  of  making  title  to  him. 
"When  this  re-entry  took  place  Mr.  App  said  that  he  would  not  put 
up  any  building  until  my  counsel  would  say  that  the  title  was  per- 
fected. The  price  at  which  App  was  to  take  the  lot  was  fixed  at 
the  lowest  price  at  which  property  ruled  along  there.  He  appointed 
a  time  to  meet  me  in  my  office,  and  we  made  a  memorandum  of  it 
on  my  book.  I  had  made  the  purchase  in  1835.  There  had  been 
a  re-entry  in  1834.  The  witness  was  dead  and  the  re-entry  was 
made  again.  I  then  had  become  the  owner.  The  testimony  was 
not  perpetuated.  It  was  considered  that  the  outstanding  title  was 
invalid.  App  never  paid  any  rent  until  he  made  the  agreement. 
He  had  the  property  rent  free  from  1829  to  1839.  App  offered 
to  pay  taxes,  and  he  may  have  paid  them,  but  the  assessments 
were  not  specific.  I  can't  say  whether  he  or  I  paid  the  taxes.  I 
paid  the  taxes  during  Scipio  Wormley*s  time.  *  *  *  I  saw  George 
App  at  various  times  casually;  sometimes  he  was  at  my  office. 
Mr.  App  never  asserted  any  adverse  title  in  himself;  he  never 
intimated  anything  of  the  kind.'* 

On  cross-examination  he  said:  *  *  *  "App  asked  my  per- 
mission to  pull  down  the  shanty  immediately  after  Wormley's  death. 
App  asked  me  to  give  him  possession  before  Wormley's  death. 
App  knew  that  Wormley  was  there  only  by  permission.  App 
asked  me  if  I  would  not  have  Wormley's  shanty  pulled  down.  I 
think  that  there  was  a  little  shanty  put  there  by  App  a  little  after 
Wormley's  death.  I  never  went  in  it.  It  was  a  very  insignificant 
affair ;  temporary  thing ;  never  gave  myself  any  concern  about  it. 
The  brick  house  was  not  put  up  for  many  years — many  years  from 
the  time  when  Scipio  Wormley's  hut  was  pulled  down.  I  was  very 
much  astonished  when  I  found  that  they  were  building  there.  I 
never  saw  any  logs  on  Wormley's  lot.  I  knew  that  App  had  to 
use  the  lot  for  long  pumps.  There  were  whole  rafts  of  logs  along 
there.  I  never  asked  App  for  rent  before  1838;  he  merely  occu- 
pied the  Wormley  lot  on  sufferance.  I  made  a  re-entry  in  1834.  I 
made  a  demand  on  the  premises.  I  had  a  writing  in  my  hand. 
I  made  a  demand  of  the  amount  due,  as  it  was  stated  in  that 
book,  and  also  the  rent  up  to  1834.  There  never  had  been  any- 
thing paid.  I  made  the  demand  on  the  1st  of  July.  I  waited 
until  dusk,  and  made  a  declaration  in  a  form  prepared  by  Mr.  Bin- 
ney  and  my  brother,  who  were  counsel.  I  noticed  that  there  was 
nothing  to  distrain.    There  might  have  been  jewellery,  but  it  was  a 
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qaeer  sort  of  jewellery  shop.  I  looked  to  the  best  of  my  ability 
to  see  if  there  was  anything  from  which  I  could  get  my  rent,  but 
there  was  nothing.  There  was  nothing  on  the  premises  to  distrain, 
that  I  could  see ;  I  did  not  go  into  the  house.  George  App  knew 
that  I  was  going  to  make  the  re-entry  for  the  purpose  of  making 
title.     App  bad  expressed  a  desire  to  buy  the  property. 

"  In  1839  I  went  through  the  same  form.  The  difficulty  was 
that  I  was  practically  in  possession,  and  App  was  there  to  take 
care  of  the  property  for  me.  The  entry  was  in  the  July  previous 
to  the  agreement  with  App.  *  *  *  Mr.  App  understood  the  pur- 
pose of  my  coming,  and  he  had  purposely  withdrawn  everything 
from  the  lot.  I  saw  nothing  to  distrain.  The  rent  had  been  in 
arrear  ever  since  1784.  App  at  various  times  requested  me  to 
give  him  a  title.  I  considered  the  title  I  was  going  to  give  him  a 
marketable  title.  He  asked  me  for  a  deed.  I  told  him  I  would 
sign  any  deed  he  would  have  prepared.  App  knew  the  title.  He 
never  asked  me  to  give  him  a  deed^w^en  he  paid  the  money.  He 
paid  the  money  to  Mr.  Foley.  I  don't  remember  what  reply  I 
made  to  the  note  of  September  18»50.  There  was  doubt  in  the 
minds  of  counsel  as  to  the  method  of  making  title.  I  don't  know 
that  App  ever  pressed  the  matter.  He  knew  that  counsel  had  it 
under  consideration.  I  would  have  signed  any  deed  that  George 
App  had  prepared.  I  did  not  go  to  see  George  App  in  response 
to  his  note  of  April  18th  1851.  I  did  not  go  there.  I  may  have 
sent  Mr.  Foley.     I  relied  upon  ray  deed  from  Mr.  Penn.'* 

The  plaintiff  then  called  for  tlie  counterpart  of  the  lease  for  ten 
thousand  years  of  the  property  adjoining  the  premises  in  question, 
and  that  on  which  George  App  had  resided ;  and  the  counsel  for 
the  defendants,  in  response  to  the  said  call,  said  that  *'they  had  not 
that  deed  in  court." 

The  plaintiff  then  made  the  following  offer:  "The  defendant 
having  offered  in  evidence  deed. of  May  4th  1821,  from  Mary 
Penn,  by  her  attorney  Thomas  Cadwalader,  to  George  App,  for 
the  premises  on  the  north ;  and  the  plaintiff,  having  testified  that 
all  that  square  of  ground  was  held  under  leases  for  ten  thousand 
years,  of  which  George  App  was  aware,  there  being  one  of 
such  leases  covering  the  property  conveyed  by  the  deed  of  May 
4th  1821 ;  and  the  plaintiff  having  called  upon  the  defendants 
to  produce  the  original  of  such  lease,  and  answer  being  made  that 
they  have  it  at  home,  and  cannot  therefore  produce  it,  the  plaintiff 
now  offers  the  counterpart  of  such  lease,  dated  July  1st  1784, — 
first,  to  corroborate  the  plaintiff's  testimony ;  second,  as  being  the 
best  evidence  of  the  lease,  and  thirdly,  to  show  that  App  was,  as 
the  plaintiff  testifies,  aware  of  the  state  of  the  title  to  both  the  lots." 

The  defendants  objected  to  the  said  lease  being  put  in  evidence, 
on  the  ground  of  irrelevancy.  The  court  rejected  the  offer,  and 
sealed  a  bill  of  exceptions. 
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Defendants  gave  in  evidence  the  assessment  of  the  premises  in 
1836  to  George  App,  Sr. 

They  also  gave  evidence  that  Samuel  App  had  a  jewellery  shop 
on  the  premises  about  forty  years  previously,  and  had  never  less  than 
$1000  worth  of  jewellery  in  the  shop ;  the  business  was  continued  in 
the  two-storied  brick  building ;  the  logs  on  the  lot  were  worth  $400 
or  $500. 

The  following  are  points  of  plaintiff: — 

2.  If  the  jury  believe  that  George  App  paid  rent  to  the  plaintiff 
from  1845  to  1850,  the  relation  of  landlord  and  tenant  was  thereby 
created  between  them,  and  the  possession  of  the  premises  by  App 
could  not  in  law  be  considered  as  adverse  to  the  title  of  the  plaintiff. 

3.  There  is  no  evidence  that  any  change  of  this  relation  took 
place  between  the  parties  till  the  note  of  April  24th  1851,  from 
George  App  to  the  plaintiff. 

The  second  was  affirmed ;  the  third  denied  in  the  general  charge. 

The  court  charged : —  *  *  * 

*'  Thus  it  would  seem  that  the  Apps,  father  and  son,  together 
have  occupied  the  place  from  Scipio  Wormley's  death,  in  1829, 
until  the  present  time,  a  period  of  more  than  forty  years — about 
forty-three  years,  calculating  the  time  from  Wormley's  death  to 
the  bringing  of  the  present  action  of  ejectment.  But  the  plaintiff 
insists  that  the  Apps  had  no  title,  and  that  their  possession  has 
given  them  no  title,  and  he  seeks  to  recover  upon  the  ground  that 
he  has  a  good  title.  Now  it  is  my  duty  to  tell  you,  in  the  first 
place,  that  it  is  incumbent  on  the  plaintiff  to  make  out  his  title 
before  he  can  disturb  the  defendant.  The  defendant  has  a  right 
to  stand  upon  his  possession — his  naked  possession — until  some- 
body appears  who  shows  that  he  has  a  better  title.  *  *  * 

"The  plaintiffs  title  is  this:  The  property  belonged  originally 
to  Mary  Penn,  the  wife  of  Richard  Penn,  it  having  been  allotted 
to  her,  in  proceedings  in  partition,  as  a  part  of  the  estate  of 
Thomas  Masters. 

"Mary  Penn  survived  her  husband,  Richard  Penn,  and  by  her 
last  will  devised  this  lot  to  her  son  Richard  Penn — I  may  call  him* 
Richard  Penn,  Jr.     This  Richard  Penn  made  a  conveyance  to  the 

Elaintiff,  George  Cadwalader,  on  the  19th  of  October  1838. 
What  Richard  Penn  conveyed  was  not  the  land,  but  the  rent 
charge  of  thirteen  dollars  and  thirty-three  cents,  which  was  payable 
by  Scipio  Wormley,  and  which  was  reserved  out  of  the  land. 
When  he  conveyed  this  rent  charge  to  the  plaintiff  he  conveyed 
also  with  it  all  his  interest  and  estate  in  the  reversion  and  remain- 
der] in  the  lot,  and  all  his  estate,  right,  title  and  interest  in  the 
land,  and  with  it  all  the  remedies  for  the  recovery  and  enforcement 
of  th^  rent  reserved.  As  long  as  the  lease  for  ten  thousand  years 
was  in  existence  the  right  of  possessipn  was  in  the  lessee  and  his 
assigns  and  representatives,  and   not  in  the  owner  of  the  land. 
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The  owner  of  the  land  could  not  acquire  any  right  to  the  possession 
during  the  running  of  the  lease,  unless  there  was  a  forfeiture  of 
the  particular  estate — the  term  for  years.  Now,  has  the  plaintiff 
ever  acquired  the  right  of  possession  to  the  land  ?  That  is  one  of 
the  important  questions  to  be  decided  before  we  examine  the 
defendant's  title  at  all.  He  alleges  that  he  has,  and  that  he 
acquired  it  in  due  course  of  law,  by  a  re-entry  on  the  premises  for 
the  non-payment  of  the  rent. 

"  It  is  one  of  the  conditions  of  this  deed  which  creates  the  lease 
for  ten  thousand  years,  that  if  this  rent  shall  at  any  time  be  in 
arrear,  and  if  a  sufficient  distress  cannot  be  found  upon  the  premises 
to  pay  the  rent,  then  the  lessor  or  his  assigns  shall  be  at  liberty  to 
re-enter,  that  is,  to  take  possession  again  of  the  land,  and  to  forfeit 
the  particular  estate  which  had  been  vested  by  the  lease  in  the 
tenant;  in  other  words,  to  destroy  the  lease  which  he  had  created, 
and  to  re-invest  himself  with  the  right  of  immediate  possession  to 
the  land.  The  plaintiff  says,  that  making  use  of  that  remedy  he 
re-entered  upon  the  land  for  the  non-payment  of  the  rent,  and 
complying  with  all  the  conditions  which  were  requisite  to  make  such 
a  re-entry,  a  good,  lawful  and  valid  re-entry,  he  thereby  became  in- 
vested with  the  right  of  immediate  possession.  *  *  * 

"  In  the  first  place,  there  could  be  no  good  re-entry  under  this 
deed,  if  there  was  a  sufficient  distress  on  the  premises  to  pay  the 
rent  in  arrear.  *  *  *  A  lessor  who  seeks  to  enforce  a  forfeiture  for 
non-payment  of  the  rent,  by  this  old  common-law  remedy,  must  go 
upon  the  land  the  very  day  on  which  the  rent  is  due.  He  must  there 
demand  the  precise  rent  which  is  due,  and  he  must  do  it  in  the 
most  notorious  place  upon  the  land.  He  cannot  go  into  a  secret 
part  of  the  premises  and  do  it.  *  *  *  Then  he  must  wait  until 
dusk,  to  see  if  the  tenant  appears  to  respond  to  his  demand  for 
payment,  and  to  save  the  forfeiture.  If  the  rent  is  not  paid,  he  must 
make  a  declaration  that  he  thereby  resumes  possession  of  the  land 
upon  which  he  has  entered.  *  *  *  If  such  a  re-entry  is  properly 
made,  *  *  *  it  destroys  the  leasehold  or  particular  estate,  and 
restores  to  him  the  whole  estate,  including  the  immediate  right  to 
possession  and  enjoyment.  Now,  one  of  the  facts  which  you  are  to 
decide  in  this  case  is,  was  such  a  re-entry  made  in  this  case?  That 
is  one  of  the  important  questions  in  the  case.  Two  re-entries  are 
alleged  to  have  been  made  on  the  premises — the  first  in  1834  and 
the  second  in  1839 ;  the  first  in  1834,  for  the  Penns,  who  were 
then  the  owners  of  the  fee.  The  father  of  the  plaintiff  was  the  agent 
of  the  Penns,  and  the  plaintiff  entered  under  a  power  of  attorney, 
substituting  him  in  the  place  of  his  father  as  the  attorney  for  the 
Penns,  he  made  the  re-entry  in  that  capacity  in  1834,  as  the  attor- 
ney in  fact,  bv  substitution,  for  the  Penns.  What  was  done  on  that 
occasion?     The  plaintiff  testifies  that  what  was  done  was  this: — 
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This  is  the  plaintiffs  accouat  of  what  was  done  at  the  time  these 
re-entries  were  made. 

*'  On  the  other  hand,  I  must  say  that  it  appears  that  notwith- 
standing ^the  first  entry  was  made  in  1834,  yet  Richard  Penn  (for 
whom  the  entry  was  made),  four  years  later,  to  wit,  on  the  19th  of 
October  1838,  conveyed  this  rent-charge  to  the  plaintifiF  just  as  if 
no  re-entry  had  been  made  at  all.  [He  thus  appears  to  have  re- 
cognised the  rent-charge  as  still  existing  and  payable,  and  the 
plaintiff  by  accepting  that  deed  seems  to  me  also  to  have  recognised 
the  rent-charge  as  being  outstanding.]  The  deed  to  the  plaintiff 
seems  to  recognise  the  lease  as  outstanding  in  1838,  four  years  after 
the  entry  was  made  and  four  years  after  the  lease  is  alleged  to  have 
been  extinguished  by  the  first  re-entry.  But  the  plaintiff  testifies 
that  another  re-entry  was  subsequently  made  on  the  1st  of  July 
1839,  and  this  time  in  his  own  right.  *  *  *  It  was  made,  ac- 
cording to  the  plaintiff's  evidence,  in  the  same  form  as  the  entry  of 
1834.  According  to  the  plaintiffs  testimony,  the  entry  of  1839 
was  made  in  pursuance  of  an  understanding  with  App,  and  in  view 
of  a  contract  which  was  to  be  made  with  App  for  the  conveyance 
of  the  lot  on  ground-rent  to  him,  which  contract  was  subsequently 
made  on  the  31st  of  October  1839,  four  months  after  the  second 
re-entry.  *  *  *  A  good  deal  depends  upon  this  question  of  a  valid 
re-entry  or  not.  The  defendants  contend  that  the  re-entry  was  not 
good,  chiefly  upop  the  ground  that  there  was  a  suflScient  distress 
upon  the  premises ;  that  Samuel  App,  the  son,  kept  a  jeweller's 
store  in  this  house,  which  was  upon  the  lot,  and  that  one  of  the  wit- 
nesses says*  that  he  never  had  less  than  $1000  of  jewellery  in  his 
shop,  and  very  frequently  a  much  greater  amount.  *  *  * 
Whether  there  was  or  was  not  a  suflScient  distress  on  the  premises 
is  a  fact  entirely  for  you,  which  you  are  to  decide  upon  all  the  evi- 
dence before  you.  If  there  was  a  suflBcient  distress  the  plaintiff 
then  had  no  right  to  re-enter,  and  his  re-entry  is  void,  and  [if  void, 
the  verdict  in  this  case  must  be  for  the  defendants,  because  he  has 
not,  in  that  case,  the  right  of  possession,  the  lease  for  ten  thousand 
years  being  outstanding.]  For  although  Scipio  Wormley,  the  lessee, 
be  dead,  yet  his  rights  have  not  passed  to  the  plaintiff.  They  be- 
long to  his  personal  representatives,  or,  perchance,  he  has  died 
without  heirs,  they  may  belong  to  the  state  by  way  escheat.  *  *  * 

"  The  title  of  the  defendant,  Samuel  App,  is  founded  upon  the 
alleged  adverse  possession  of  his  father,  George  App ;  the  deed  from 
his  father  to  himself,  dated  6th  of  May  1851,  and  the  alleged 
adverse  possession  of  himself. 

"  Title  by  adverse  possession  is  founded  upon  the  Act  of  Assembly 
of  the  20th  of  March  1785,  which  enacts  that  no  person  shall  make 
entry  into  any  lands  after  the  expiration  of  twenty-one  years  next 
after  his  title  accrued,  nor  shall  any  person  maintain  any  writ  of 
right,  or  any  other  real  or  possessory  writ  or  action  for  any  lands 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  203 

[Cadwalader  r.  App.] 

of  the  seisin  or  possession  of  him  or  his  ancestors  or  predecessors, 
nor  declare  or  allege  any  other  seisin  or  possession  of  him  or  his 
ancestors  or  predecessors,  than  within  twenty-one  years  next  before 
such  writ  or  action  sued  or  brought. 

"The  bringing  of  an  action  after  the  lapse  of  twenty-one  years 
since  the^right  accrued  is  thus  precluded.  According  to  the  con- 
struction which  has  been  put  upon  this  act  by  the  courts  of  justice, 
the  owner  is  barred  by  the  Statutes  of  Limitations  only  where  it 
happens  that  some  person  has  been  in  adverse  possession  of  the 
land  during  a  period  of  twenty-one  years,  or  where  some  person 
and  those  under  whom  he  claims  by  color  of  title  have  been  in 
possession  for  the  space  of  twenty-one  years,  and  in  adverse  pos- 
session. Where  a  person  has  been  in  adverse  possession  for  twenty- 
one  years  a  complete  title  is  gained  under  the  Statute  of  Limitations 
by  the  law  of  Pennsylvania;  a  title  not  only  sufficient  to  support  a 
defence,  but  sufficient  also  to  enable  him  to  recover  as  plaintiff  in 
an  action  of  ejectment.  *  *  * 

"Now,  in  order  to  make  it  out,  it  must  be  shown  that  the  pos- 
session has  been  adverse.  Every  possession  is  not  adverse,  although 
it  may  continue  for  twenty-one  years.  A  possession  by  permission 
or  agreement  of  the  owner  is  not  an  adverse  possession.  A  pos- 
session in  subserviency  to  the  true  owner,  or  under  him,  is  not  an 
adverse  possession.  A  possession  to  be  adverse,  and  to  give  a  title 
under  the  Statute  of  Limitations,  must,  according  to  the  well-settled 
law  of  this  state,  be  atcual,  continued,  visible,  notorious,  distinct 
and  hostile.  By  hostile  I  do  not  mean  by  force  of  arms;  by  hos- 
tile is  simply  meant  that  the  land  must  be  held  for  the  man  who  is 
in  possession,' and  under  no  subserviency  to  anybody  else;  that  he 
must  hold  for  himself,  and  that  he  must  not  be  in  by  somebody 
else's  permission ;  that  he  is  in  under  a  claim  of  title ;  that  he 
recognises  no  superior  title;  that  he  is  a  claimant  for  himself. 
That  is  an  adverse  possession.  A  man  who  remains  in  possession^ 
of  land  twenty-one  years,  asserting  his  own  title  during  all  that 
period,  is  in  adverse  possession.  The  possession  of  a  tenant  under 
a  lease  cannot,  during  the  continuance  of  the  lease,  be  hostile. 
He  is  estopped  during  the  lease  from  disputing  the  landlord's  title 
or  from  asserting  any  possession  adverse  to  his  landlord.  It  follows 
from  this  that  Scipio  Wormley,  the  lessee,  could  not  set  up  any 
adverse  possession  during  his  tenancy.  Neither  can  the  defendant, 
Samuel  App,  set  up  an  adverse  possession  under  Wormley  during 
the  continuance  of  Wormley's  possession.  Wormley  was  in  pos- 
session, according  to  the  uncontradicted  evidence  on  both  sides, 
until  the  day  of  his  death.  And  during  that  period  his  possession 
could  not  be  adverse  to  the  Penns.  Neither  could  George  App, 
during  that  period,  set  up  Wormley's  possession  as  an  adverse 
possession.  Something  has  been  said  in  the  evidence  in  regard  to 
George  App  using  the  back  end  of  the  lot  to  keep  his  logs  on, 
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during  Wormley's  time.  That,  as  I  have  already  said,  may  have 
been  by  the  permission  of  Wormley.  I  recollect  nothing  in  the 
case  to  shov^  that  it  was  not.  But  Wormley  was  himself  then  in 
possession  and  living  in  the  house  or  the  lot,  and  his  possession 
was  the  possession  of  his  landlords,  Richard  and  Mary  Penn.  If 
the  rightful  owner  is  in  actual  occupation  of  part  by  himself  or  his 
tenant  he  is  in  constructive  and  legal  possession  of  the  whole. 
Wormley  was  in  undoubted  possession  up  to  the  time  of  his  death, 
in  1829,  and  that  was  the  possession  of  his  landlords,  the  Penns. 
The  real  question,  therefore,  about  possession  begins  with  Worm- 
ley's  death,  in  1829,  because  it  is  quite  plain  that  prior  to  that 
time  no  adverse  possession  can  be  pretended.  Now,  in  regard  to 
the  subsequent  possession,  the  evidence  is  that  George  App  went 
into  possession  immediately  after  Wormley's  death,  in  1829.  *  *  * 
George  App  had  made  a  deed  to  his  son  Samuel  for  the  property 
on  the  6th  of  May  1851.  George  App  himself  died  in  1852. 
Samuel  has  been  in  possession  ever  since. 

"  But  the  plaintiff  alleges  that  if  the  possession  of  George  App 
commenced  in  1829,  and  if  it  was  an  adverse  possession,  which  he 
denies,  it  was  terminated  first  by  the  re-entry  in  July  1834; 
secondly,  by  the  re- entering  in  1839;  and  thirdly,  by  the  contract 
of  October  31st  1839,  between  the  plaintiff  and  George  App,  by 
which  George  App  agreed  to  take  the  lot  upon  a  ground-rent  of 
$60  per  annum.  The  plaintiff  agreed  to  convey  it  to  him  subject 
to  such  a  ground-rent. 

''First,  as  to  the  alleged  re-entries  of  1834  and  1839.  *  *  * 
They  have  a  double  aspect,  as  you  will  perceive.  I  have  consi- 
dered already  the  effect  of  these  re-entries  upon  the  leasehold  estate. 
*  *  *  Now,  you  have  to  consider  the  re-entries  in  another  aspect, 
and  that  is  the  feffect  of  these  re-entries  upon  the  adverse  posses- 
sion which  had  been  commenced  in  1829,  according  to  the  defend- 
ant's allegation,  by  George  App.  These  re-entries  had  the  effect  of 
ending  the  previous  adverse  possession,  if  they  were  made  with 
the  intention  of  making  a  legal  claim  to  the  possession  with  the 
intention  of  asserting  title.  To  make  a  good  entry  which  will 
interrupt  an  adverse  possessibn,  there  must  be  an  explicit  declara- 
tion or  an  act  of  notorious  dominion,  by  which  the  claimant  chal- 
lenges the  right  of  the  occupant.  It  must  bear  on  the  face  of  it, 
in  other  words,  an  unequivocal  intention  to  resume  the  actual  pos- 
session. When  such  a  re-entry  is  made  upon  an  adverse  posses- 
sion already  commenced,  the  effect  of  it  is  to  extinguish,  as  far  as 
it  has  been  acquired,  the  right  acquired  by  adverse  possession; 
because,  when  two  persons  are  in  possession  at  the  same  time,  the 
law  refers  the  possession  to  him  who  has  the  real  and  legal  title. 
Therefore,  when  the  re-entry  is  made  by  a  legal  owner  upon  an 
adverse  possession  already  commenced,  it  destroys  the  adverse  pos- 
session which  has  previously  existed.  *  *  *  If  a  man  should  go 
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upon  a  place  which  he  claims,  and  walk  across  it,  after  the  adverse 
possession  had  endured  for  years,  that  would  not  be  a  re-entry 
which  would  destroy  the  adverse  possession.  Even  if  he  were  to 
go  in  and  talk  over  the  matter  with  the  person  in  possession,  that 
would  not  be  a  re-entry  which  would  destroy  the  adverse  possession, 
unless  he  gave  him  to  understand  that  he  had  come  there  to  resume 
the  possession.  There  must  be  some  declaration  or  act  which 
shows  an  unequivocal  intention  on  the  part  of  the  person  making 
the  entry  to  resume  the  possession.  When  that  happens  the  effect 
of  it  is  instantly  to  extinguish  the  adverse  possession  up  to  that 
time.  And  that  was  the  effect  of  these  re-entries  upon  the  ad- 
verse possession  of  George  App,  commenced  in  1829,  if  the  entry 
was  accompanied  by  an  explicit  declaration  or  an  unequivocal  act 
showing  that  the  plaintiff  George  Cadwalader  intended  then  and 
there  to  resume  possession  of  the  land. 

''  Now,  as  to  the  effect  of  the  agreement  of  the  81st  of  October 
1839,  between  the  plaintiff  and  George  App.  *  *  *  This  agree- 
ment amounted  to  a  contract  of  sale.  [It  was  a  parol  contract  of 
sale,  by  which  the  plaintiff  agreed  to  sell  and  George  App  agreed 
to  buy  the  lot  on  ground-rent.]  The  plaintiff  was  to  give  App  a 
deed,  reserving  a  ground-rent  payable  by  App.  George  App,  it 
appears  from  the  evidence,  commenced  to  pay  this  ground-rent 
about  six  years  after  the  date  of  the  agreement.  Why  the  pay- 
ments were  not  sooner  commenced  we  have  no  explanation ;  but 
the  evidence  is,  that  about  six-  years  after  the  date  of  the  agree- 
ment, he  began  to  pay  the  ground-rent  on  this  lot,  the  first  pay- 
ment being  made  on  the  25th  of  October  1845;  and  he  made 
various  payments  between  that  date  and  the  4th  of  September 
1850,  when  the  last  payment  was  made.  *  *  *  This  is  an  impor- 
tant date  for  you  to  remember.  The  aggregate  amount  of  the 
payments  altogether  was  $555.  Then  he  stopped  paying.  On 
the  day  on  which  he  made  the  last  payment,  viz.,  on  the  4th  of 
September  1850,  he  made  a  written  request  to  the  plaintiff  for  a 
deed  to  his  son,  Samuel  App.  It  seems  to  have  been  totally  dis- 
regarded. After  that  George  App,  according  to  the  testimony  of 
Mr.  Foley,  the  plaintiffs  clerk,  told  him  that  his  son  was  going  to 
build,  and  he  wanted  his  deed  made  out.  He  wanted  his  deed, 
still  he  received  no  deed.  On  the  18th  of  April  1851,  he  sent  a 
written  request  to  the  plaintiff  requesting  him  to  hold  a  personal 
interview  with  him  at  his  house.  On  the  24th  of  April,  he  sent 
him  a  formal  written  notice,  that  he  would  no  longer  recognise  his 
title.  After  this,  viz.,  on  the  6th  of  May  1851,  about  eight 
months  after  he  had  called  on  the  plaintiff  to  make  a  deed  to  his 
son  for  the  lot,  he  conveyed  the  property  to  his  son,  as  if  he  were 
the  owner.  In  the  following  year,  1852,  he  died.  The  house  now 
on  the  property  was  built  in  1851,  probably  after  Samuel  App  had 
obtained  a  deed  from  his  father,  and  Samuel  App  has  been  in  pos- 
session ever  since. 
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"  Now,  the  eflFect  of  the  contract  of  sale,  made  on  the  31st  of 
October  1839,  and  of  the  subsequent  payments  by  George  App,  was 
to  interrupt  the  previous  adverse  possession  of  George  App,  which, 
it  is  alleged  by  the  defendant,  commenced  in  1829,  on  the  death  of 
Scipio  Wormley,  so  that  if  the  re-entry,  to  which  I  have  referred, 
did  not  interrupt  that  adverse  possession,  it  was,  nevertheless, 
fatally  interrupted  by  this  agreement.  I  cannot  doubt  that  a  man 
who  is  in  possession  under  a  contract  by  which  he  agrees  to  become 
a  purchaser,  cannot  set  up  such  a  possession  as  an  adverse  posses- 
sion. The  Statute  of  Limitations  does  not  run  in  favor  of  one  who 
is  in  possession  under  a  parol  contract  to  purchase.  But  on  the 
other  hand,  although  the  adverse  possession  was  interrupted  by 
this  parol  contract,  and  the  new  relations  which  it  established 
between  the  parties,  yet  George  App  had  the  undoubted  right,  if 
the  plaintiff  refused  to  carry  out  the  parol  contract  of  purchase 
and  give  him  a  deed,  to  rescind  that  contract,  and  to  acquire, 
thereafter,  a  possession  hostile  to  the  plaintiff,  and  to  set  up,  there- 
after, an  adverse  claim  to  the  land.  Did  he  do  so,  and  when  did 
he  do  so  ?  That  ho  did  so  no  one  can  doubt.  But  when  did  he 
begin  to  do  so  ?  How  soon,  after  his  written  demand  for  the  deed, 
on  the  4th  of  September  1850,  and  his  failure  to  get  it,  did  he  give 
the  plaintifiF  to  understand  by  his  conduct  or  his  words  that  he 
intended  to  hold  adversely  to  him?  That  is  a  very  material 
inquiry,  because,  if  there  were  twenty-one  years  of  adverse  posses- 
sion between  that  date  and  the  commencement  of  this  suit,  then 
the  title  by  adverse  possession  is  fully  made  out,  and  the  verdict 
should  be  for  the  defendant.  If  it  is  not  made  out,  then  your  ver- 
dict should  be  for  the  plaintiff. 

'*  The  plaintiff  contends  that  this  alleged  adverse  holding,  which 
commenced  after  the  rescission  of  the  parol  contract,  did  not  com- 
mence until  the  written  notice  given  by  George  App  to  the  plain- 
tiff on  the  24th  of  April  1851,  wherein  he  challenges  the  plaintiffs 
title  in  writing.  The  plaintiff  contends  that  if  there  was  any 
adverse  possession  after  the  rescission  of  the  contract  of  October  31st 
1839,  the  written  notice  which  has  been  given  in  evidence  was  the 
commencement  of  it.  If  that  be  so,  then  the  adverse  possession 
lacks  just  two  days  of  twenty-one  years,  which  is  the  period  of 
adverse  possession  required  to  give  a  good  title,  for  this  suit  was 
commenced  on  the  22d  of  April  1872.  If  the  adverse  possession 
commenced  only  at  the  date  of  the  note  which  George  App  sent  to 
the  plaintiff,  it  would  not  be  complete  and  ended  until  the  24th  of 
April  1872.  Two  days  more  and  undoubtedly  the  title,  by  adverse 
possession,  would  have  been  complete  in  App.  But  the  plaintiff 
says,  and  says  truly,  that  if  *  *  *  the  adverse  possession  lacked 
two  days  of  twenty-one  years  the  defendant  cannot  claim  the  pro- 
tection of  the  statute.  Therefore  it  becomes  of  great  importance 
to  determine  when,  in  point  of  fact,  this  last  adverse  possession 
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did  begin.  [The  plaintiflf  has  requested  me  to  charge  you  that 
there  is  no  evidence  of  any  change  in  the  relations  of  George  App 
to  the  plaintiff  prior  to  the  date  of  this  written  notice,  given  by 
George  App  to  the  plaintiff.  But  I  decline  so  to  charge  you.  I 
cannot  so  charge  you,  in  view  of  the  evidence,  but  I  leave  it  to  you 
to  determine,  as  a  question  of  fact,  from  all  the  evidence,  in  the 
case,  when  the  adverse  possession  commencedj  *  *  *  I  refer  par- 
ticularly now  to  the  evidence  given  by  Mr.  loley,  who  says  at  the 
last  payment  of  the  rent,  App  requested  that  the  plaintiff  would 
furnish  him  a  deed  for  the  lot ;  he  said  he  wanted  it  made  to  his 
son  instead  of  himself,  and  that  after  that,  he  called  again  and 
said  his  son  was  going  to  build  and  he  wanted  his  deed.  Samuel 
App  told  me  he  intended  to  claim  the  property,  because  he  did  not 
believe  the  plaintiff  had  any  title  to  it.  This  was  after  the  last 
payment  of  ground-rent  by  his  father.  He  asked  if  General  Cad- 
walader was  prepared  to  give  him  a  deed.  I  said,  'No.'  He  then 
said,  '  I  want  you  to  understand  that  my  father  will  pay  no  more 
rent.'  I  consider  it  my  duty,  therefore,  to  leave  it  to  you,  as  a 
question  of  fact,  to  say  when  that  last  adverse  possession  com- 
menced. It  was  not  necessary  that  George  App  should  give  the 
plaintiff  a  written  notice  of  his  determination  to  disaffirm  the  con- 
tract of  October  Slst  1839.  It  was  sufficient  if  he  communicated 
to  him  by  unequivocal  words  or  acts,  his  intention  to  disaffirm  the 
contract,  because  he  would  not  convey  the  land  to  him,  to  pay  no 
more  rent,  and  to  retain  the  possession  of  the  premises.  The  date 
at  which  he  did  that  was  the  commencement  of  the  adverse  pos- 
session— a  possession  which  might  be  continued  by  the  son,  who 
had  a  deed  from  his  father ;  and  if  this  adverse  possession  com- 
menced, continued  and  endured  for  twenty-one  years  before  the 
22d  of  April  1872,  when  this  writ  issued,  then  it  is  an  adverse 
possession,  which  under  the  Statute  of  Limitations  confers  a  good 
title  upon  the  defendant,  and  gives  him  a  just  claim  to  your  ver- 
dict. But  when  this  adverse  possession  commenced,  how  long  it 
continued,  and  whether  it  existed  full  twenty-one  years  before  the 
commencement  of  this  suit,  are  questions  of  fact  which  I  leave 
entirely  to  you." 

The  verdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error, 

1.  Rejecting  the  counterpart  of  the  lease  of  July  1st  1784. 

2.  Declining  to  affirm  the  plaintiff's  third  point. 

3.  Leaving  to  the  jury,  as  a  question  of  fact,  when  the  rela- 
tion of  landlord  and  tenant  between*  the  plaintiff  and  George  App 
ceased  and  the  adverse  possession  (if  any)  of  the  latter  began. 

4.  Charging  the  jury :  "  What  Richard  Penn  conveyed  was  not 
the  lot,  but  the  rent-charge  issuing  thereout ;  when  he  conveyed 
this  rent-charge  to  the  plaintiff,  he  conveyed  with  it  all  his  inter- 
est and  estate  in  the  reversion  and  remainder." 
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5.  Charging  the  jury:  "The  plaintiff,  by  accepting  the  deed  of 
1838,  seems  to  me  to  have  accepted  the  position  that  no  re-entry 
had  been  made  at  all  before  that  time.  It  seems  to  be  a  kind  of 
acknowledgment  that  the  lease  was  still  in  existence.** 

6.  Charging  the  jury:  "If  the  re-entries  were  void,  then  the 
verdict  must  be  for  the  defendants,  because  the  lease  is  outstand- 
ing.** 

7.  Charging  the  jury:  "The  contract  of  October  31st  1839, 
amounted  to  a  parol  contract  for  the  sale  and  purchase  of  the  land 
on  ground-rent.*' 

G.  T.  Bispham  and  W.  JET.  RawUy  for  plaintiff  in  error. — 
There  are  two  capital  errors  in  the  charge :  1.  In  giving  to  the 
jury  binding  instructions  to  render  a  verdict  for  the  defendants, 
in  case  they  should  find  that  the  re-entries,  proved  to  have  been 
made  by  the  plaintiff,  were  void  ;  and  2.  In  leaving  it  to  the  jury 
to  determine,  as  a  question  of  fact,  whether  the  adverse  possession 
of  George  App  began  prior  to  his  letter  of  April  24th  1851. 

1.  It  was  not  for  the  jury  to  say  whether  the  forms  necessary 
to  the  legality  of  such  re-entries  were  observed.  The  only  possi- 
ble question  for  the  jury  upon  this  branch  of  the  case  was  whether 
there  were  enough  goods  upon  the  premises  which  could  have  been 
distrained  for  the  rent.  But  even  upon  this  point  there  could  have 
been  no  open  question,  for  it  was  an  uncontradicted  fact  that  both 
of  these  re-entries  were  made  with  the  consent  of  George  App,  Sr., 
and  with  the  express  object  of  making  a  marketable  title  for  him 
to  buy.  But  if  the  re-entries  were  void,  yet  it  was  error  to  in- 
struct the  jury  that  in  that  event  the  plaintiff  could  not  recover; 
because  this  was,  in  fact,  an  action  by  his  landlord  against  his  ten- 
ant, and  therefore,  it  is  impossible  for  the  latter  to  deny  the  former's 
title.  As  against  George  App,  who  went  into  possession  under  Gen- 
eral Cadwalader,  the  plaintiff  was  not  bound  to  prove  title  at  all. 
All  that  was  required  of  him  was  to  prove  po9ses$ion  under  a  con- 
tract and  a  failure  on  the  defendant's  part  to  comply  with  his  por- 
tion of  the  contract.  A  vendee  under  articles  in  possession  can- 
not deny  his  vendor's  title.  If  he  wishes  to  do  so,  he  must  sur- 
render possession :  Graham  v.  Moore,  4  S.  &  R.  467  ;  Jackson  v, 
Hotchkiss,  6  Cowen  401 ;  Jackson  v.  Ayers,  14  Johns.  224 ;  Note 
to  Duchess  of  Kingston's  Case,  2  Sm.  Lead.  Cas.  745,  &c.  An  ad- 
verse character  can  be  given  to  a  possession,  which  had  been  origi- 
nally subordinate  to  the  plaintiffs  title,  only  by  some  clear,  positive, 
and  unequivocal  act.  Where  he  who  sets  up  the  Statute  of  Limita- 
tions came  in  expressly  or  legally  in  subservience  to  the  title  of  the 
owner,  he  cannot  be  permitted  to  treat  his  subsequent  continued 
possession  as  adverse.  Before  the  statute  commences  to  run  in 
favor  of  such  an  occupant  the  privity  between  him  and  the  owner 
must  have  been  disowned — severed  by  some  unequivocal  act.   Mere 
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declarations  will  not  suffice ;  until  such  an  act,  his  possession  does 
not  become  adverse :  Bannon  v.  Brandon,  10  Casey  267 ;  Wat- 
son V,  Gregg,  10  Watts  296 ;  Long  v.  Mast,  1  Jones  189 ;  Zeller 
V.  Eckert,  4  Howard  289. 

J,  D,  Bennett,  for  defendant  in  error. — The  plaintiflf  having 
failed  to  enforce  specific  execution  of  this  contract  (Cadwalader's 
Appeal,  7  P.  F.  Smith  160),  he  cannot  recover  in  ejectment: 
Vincent  v.  Huff,  4  S.  &  R.  298.  A  plaintiff,  in  ejectment,  who  has 
no  title  at  the  time  of  bringing  suit,  cannot  recover,  although  a  good 
title  is  conveyed  .to  him  before  trial :  McCullough  v.  Cowper,  5  W. 
&  S.  427 ;  Gilliland  v.  Hanna,  Addison  251. 

Mr.  Justice  Mbrcur  delivered  the  opinion  of  the  court,  May  8th 
1876. 

This  was  an  action  of  ejectment.  It  was  for  a  lot  which  Richard 
Penn  and  Mary  his  wife  demised  to  one  Wormley  in  1784,  for  a 
term  of  ten  thousand  years,  reserving  a  yearly  rent  of  thirteen 
dollara  and  thirty-three  cents,  payable  in  Spanish  milled  dollars. 
The  payment  thereof  was  secured  by  a  right  of  distress ;  and  a 
right  of  re-entry  was  reserved,  in  case  no  sufficient  distress  should 
be  found  on  the  premises.  Wormley  continued  in  possession,  and 
resided  on  the  premises  until  his  death  in  1829.  He  left  no 
known  heirs.  The  plaintiff  claims  under  deed  of  October  19th 
1838,  from  Richard  renn.  He  was  the  son  and  devisee  of  Mary 
Penn,  who  owned  the  land  when  demised  to  Wormley.  George 
App,  under  whom  all  the  defendants  claim,  occupied  the  lot  ad- 
joining Wormley 's.  Probably  during  the  latter  part  of  Wormley*s 
life,  and  with  his  permission,  App  occupied  the  back  part  of  the 
Wormley  lot,  for  depositing  pump  logs  thereon,  and  soon  after  his 
death  took  possession  of  the  whole  lot.  Prior  to  Wormley's  death, 
the  plaintiff  acted  as  agent  for  Penn,  and  so  continued  until  his 
purchase  in  1838. 

The  uncontradicted  testimony  is,  that  in  July  1839,  the  plaintiff 
made  a  re-entry  with  an  unequivocal  and  declared  intention  to 
resume  the  actual  possession;  that  he  then  and  there  gave  the 
notices  and  did  all  the  acts  necessary  to  repossess  the  premises  for 
the  non-payment  of  rent,  if  there  was  not  sufficient  distress  on  the 
premises  to  pay  the  rent  in  arrear.  The  sufficiency  of  that  distress 
was  questioned  on  the  trial.  It  appears,  however,  by  the  testimony 
of  the  plaintiff,  that  this  re-entry  was  made  in  pursuance  of  an 
arrangement  with  App,  and  for  the  purpose  of  making  title  to  him  ; 
that  he  had  purposely  withdrawn  everything  from  the  lot ;  he  had 
paid  no  rent  prior  to  1838 ;  that  the  plaintiff  was  practically  in 
possession,  and  App  was  there  to  take  care  of  the  property  for  him. 

Some  three  months  thereafter,  App  entered  into  an  agreement 
31  P.  F.  Smith— 14 
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in  writing  with  the  plaintiflf,  for  the  lot,  in  these  words :  "  I, 
George  Apo,  do  hereby  agree  to  take  the  lot  on  Frankford  road, 
twenty  feet  front,  and  one  hundred  feet  deep,  adjoining  my  house 
on  the  south,  on  a  ground-rent  of  three  dollars  per  foot,  equal  to 
sixty  dollars  per  annum,  payable  half-yearly  in  all  cases,  from  the 
first  day  of  November  1839.  Philadelphia,  October  Slst  1839." 
It  was  signed  by  George  App  and  by  George  Cadwalader,  and  by 
a  subscribing  witness. 

The  legal  effect  of  this  instrument  is  raised  by  the  seventh  as- 
signment of  error. 

It  has  been  held  that  the  Statute  of  Frauds  was  passed  for 
the  protection  of  landowners.  It  was  intended  to  guard  them 
against  prejudice  in  the  proof  of  parol  contracts.  Hence  the 
requirements  of  the  statute  are  answered  by  a  memorandum  in 
writing  signed  by  the  party  to  be  charged  therewith.  If,  there- 
fore, it  be  signed  by  the  vendor  alone  and  delivered  to  the  vendee, 
it  is  all  the  statute  requires :  Lowir  v.  Mehaflfy,  10  Watts  387  ; 
McFarson's  Appeal,  1  Jones  503 ;  Tripp  et  aL  v.  Bishop,  6  P.  F. 
Smith  424 ;  Johnston  v.  Cowan,  9  Id.  275.  This  writing  was 
signed  by  both  parties. 

Nor  is  it  necessary  that  the  writing  be  under  seal :  Colt  v. 
Selden,  5  Watts  525 ;  McFarson's  Appeal,  %upra ;  Tripp  v. 
Bishop,  supra  ;  Johnston  v.  Cowan,  supra.  Nor  is  any  particular 
form  of  words  essential  to  its  validity  for  the  sale  of  lands  :  Colt 
v.  Selden ;  McFarson's  Appeal ;  Ross  et  al,  v.  Baker,  22  P.  F. 
Smith  186. 

This  agreement  fulfilled  all  the  requirements  of  the  statute.  It 
is  in  writing  and  signed  by  the  parties.  The  terms  of  the  con- 
tract, the  land  to  be  convoyed,  and  the  price  to  be  paid,  are  all 
stated.  TJhe  learned  judge,  therefore,  erred  in  charging  that  this 
written  agreement  "  amounted  to  a  parol  contract  for  the  sale  and 
purchase  of  the  land." 

The  second  and  third  assignments  involve  the  suflBciency  of 
the  evidence  to  give  title  to  the  defendants  under  the  Statute  of 
Limitations.  The  answer  depends  on  the  effect  to  be  given  to  the 
testimony  of  Foley.  He  was  clerk  to  the  plaintiff  from  1845  to 
1861.  On  the  4th  of  September  1850,  he  collected  the  last  payment 
made  by  App,  on  his  lease  of  October  31st  1839.  That  portion 
of  Foley's  testimony  which  does  not  clearly  relate  to  events  too 
late  to  aflfect  the  question,  is  in  these  words :  "At  the  last  pay- 
ment App  requested  that  the  plaintiff  would  furnish  him  with  a 
deed  for  the  lot ;  he  said  he  wanted  it  made  to  his  son  instead  of 
himself.  After  that,  he  called  and  said  his  son  was  going  to  build, 
and  he  wanted  his  deed.  Afterwards,  Samuel  App  told  me  he 
intended  to  claim  the  property,  because  he  did  not  believe  the 
plaintiff  had  any  title.  This  was  after  the  last  payment  of  ground- 
rent  by  his  father.    He  asked  if  General  Cadwalader  was  prepared 
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to  gfve  the  deed.    I  said  '  No.'    He  then  said,  I  want  you  to  under- 
stand that  my  father  will  pay  no  more  rent.'* 

Thus,  the  time  when  Samuel  App  declared  his  father  would  pay 
no  more  rent  is  very  vague  and  uncertain.  The  reason  why,  is 
not  given.  It  is  more  reasonable  to  presume  the  remark  was  made 
to  expedite  the  execution  of  the  deed  by  the  plaintiff  than  to  indi- 
cate an  intention  to  hold  adversely  to  him.  Samuel  did  not  allege 
that  he  spoke  by  any  authority  from  his  father,  or  with  his  know- 
ledge. He  had  no  deed  from  his  father  until  May  6th  1851. 
George  App  indicated  no  hostile  claim  or  adverse  right  when  he 
made  the  payment  of  .the  4th  September  1850.  On  the  contrary, 
both  by  his  verbal  request  then  made,  as  well  as  by  his  letter  of  the 
same  date,  requesting  the  deed  to  be  made  to  his  son  Samuel,  he 
most  unmistakably  negatived  the  idea  of  his  claiming  title  para- 
mount to  the  plaintiff's.  After  that,  when  he  said  his  son  wanted 
to  build,  the  same  recognition  of  title  in  the  plaintiff  is  clearly 
manifested.  There  is  no  evidence  that,  prior  to  the  24th  April 
1851,  George  App  gave  any  notice  indicating  a  denial  of  the 
plaintiff's  title.  That  notice  of  the  24th  April  clearly  assumes, 
if  it  does  not  declare,  that  negotiations  in  regard  to  executing  the 
dee<l  had  been  continued  and  open  until  that  date.  There  is  no 
allegation  that  he,  prior  to  that  time,  either  personally  or  through 
his  son,  discontinued  those  negotiations. 

Still  further,  assuming  Samuel  to  have  spoken  by  authority 
from  his  father,  it  was  a  mere  declaration  accompanied  by  no  act. 
It  was  tiot  made  when  a  payment  was  demanded.  When  one 
has  entered  expressly  or  legally  in  subservience  to  the  title  of  the 
owner,  the  statute  does  not  begin  to  run  in  favor  of  such  occupant 
until  the  privity  existing  between  him  and  the  owner  is  severed 
by  some  unequivocal  act.  Until  such  act  his  possession  does  not 
become  adverse.  Mere  declaration  of  an  intention  is  insufficient. 
This  rule  was  applied  to  co-tenants  in  Phillips  v.  Gregg,  10  Watts 
158 ;  Hart  v.  Gregg,  Id.  185 ;  Watson  v.  Gregg,  Id.  289.  But  it 
is  held  that  the  rule  is  not  restricted  to  co-tenants.  It  applies 
generally,  whenever  the  title  was  originally  taken,  and  held  in 
subserviency  to  the  title  of  the  real  owner  :  Zeller's  Lessee  v.  Eck- 
ert,  4  Howard  289 ;  Cook  v.  Nicholas,  2  W.  &  S.  27 ;  Hall  v, 
Mathias,  4  W.  &  S.  381 ;  Long  v.  Mast,  1  Jones  189 ;  Bannon 
et  al.  V.  Brandon,  10  Casey  267. 

Tested  by  the  authorities  we  think  the  declarations  of  Samuel 
App  were  insufficient  to  submit  to  the  jury  as  evidence  of  adverse 
possession  by  George  App.  It  was  not  in  his  power,  acting  through 
an  agent,  to  make  the  Statute  of  Limitations  begin  to  run  in  his 
favor,  while  he  at  the  same  time,  by  his  own  personal  conduct,  was 
continually  recognising  the  plaintiff's  title.  His  possession  was 
not  adverse.  To  hold  otherwise  would  be  to  sanction  a  fraud  on 
his  landlord.     His  written  notice  of  24th  April  1851  contains  a 
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disclaimer  of  any  adverse  claim  prior  to  that  date.  He  therein 
says,  "1  now.  notify  you  that  I  no  longer  recognise  your  title  to 
the  same."  Up  to  that  time  he  had  recognised  it ;  but  thenceforth 
he  would  not.  As  George  App  had  unquestionably  held  under  the 
plaintiff,  and  there  is  no  sufficient  evidence  that  he  held  adversely 
prior  to  his  written  notice,  these  assignments  are  sustained. 

The  fourth  assignment  is  made  by  uniting  disconnected  parts  of 
the  charge.  Considered  in  connection  with  the  context,  we  see  no 
error  in  the  idea  conveyed,  nor  do  we  think  the  language  used 
in  any  wise  injured  the  plaintiff.  There  are  no  substantial  errors 
in  the  remaining  assignments. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Anshutz  et  ah  versus  Miller. 

1.  A  devise  was,  "  I  bequeath  to  the  said  John  P.  Anshutz  all  my  right 
and  title  to  my  income  from  said  estate  as  long  as  he  shall  live,  and  after  his 
death  his  widow  is  entitled  to  said  income ;  after  her  death  it  shall  be  distri- 
buted to  Annie  M.  Miller,  daughter  of  John  Miller,  and  should  the  wife  of 
John  Miller  survive  (Annie  >L  Miller)  it  shall  go  to  her."  At  the  date  of 
the  will  the  wife  of  Anshutz  was  alive.  Held^  that  "  his  widow,'^  referred  to 
the  wife  at  that  time  and  not  to  any  wife  who  might  survive  him. 

2.  Where  an  estate  is  given  to  a  person  described  by  relation  either  to  the 
testator  or  other  devisees,  on  a  contingency  which  may  or  may  not  happen, 
and  at  the  execution  of  the  will  there  is  a  person  to  whom  upon  the  happen- 
ing of  the  contingency  the  description  would  apply,  as  a  general  rule  such 
person  is  intended  to  be  the  devisee. 

3.  Anshutz  and  wife,  Miller  and  wife  and  the  daughter  entered  into  an 
agreement  to  convey  *'  a  good,  sufficient  and  marketable  title."  Hdd^  that 
they  could  convey  such  title. 

4.  The  possibility  of  the  happening  of  a  contingency  on  which  any  interest 
hostile  to  the  rights  of  the  devisees  could  arise  was  too  remote  to  be  entitled 
to  recognition. 

February  25th  1876.  Before  Agnew,  C.  J.,  Sharswood, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia:  Of  January  Term 
1875,  No.  90. 

This  was  an  action  of  covenant,  brought  February  21st  1874  by 
John  P.  Anshutz,  Louisa  M.  Anshutz,  his  wife,  Annie  M.  Miller, 
John  Miller  and  Ann  M.  Miller,  his  wife,  in  her  right  against  Wil- 
liam H.  Miller. 

A  case  stated  was  filed  in  the  cause,  setting  out  as  follows : — 

"  John  E.  Rorer  died  in  1870,  seised  of  an  undivided  one-four- 
teenth part  of  certain  coal  lands,  known  as  the  Patterson  tract, 
situate  in  Schuylkill  county,  which  land  be  had  inherited  from  his 
father.  John  E.  Rorer,  disposed  of  all  his  property,  which  con- 
sisted of  realty  and  personalty,  by  his  last  will,  which  is  as  follows : — 
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"  *  Philadelphia,  December  11th  1869. 
'  This  is  to  certify,  this  is  my  last  will  and  testament,  that  I  do 
most  respectfully  submit  that  the  children  of  William,  James  or 
Albert  Rorer,  shall  have  no  share  or  portion  in  my  estate.  And 
furthermore,  I  empower  John  P.  Anshutz  to  settle  my  said  estate, 
and  I  bequeath  to  the  said  John  P.  Anshutz,  all  my  right  and  title 
to  my  income  from  said  estate  as  long  as  he  shall  live,  and  after 
his  death,  his  widow  is  entitled  to  said  income ;  after  her  death  it 
shall  be  distributed  to  Annie  M.  Miller,  daughter  of  John  Miller, 
and  should  the  wife  of  John  Miller  survive  (Annie  M.  Miller),  it 
shall  go  to  her.  John  E.  Rorer.* 

"John  P.  Anshutz,  Louisa  M.  Anshutz,  his  wife,  Annie  M. 
Miller,  daughter  of  John  Miller,  and  Ann  M.  Miller,  the  wife  of 
John  Miller,  and  mother  of  Annie  M.  Miller,  which  four  persons 
are  the  only  devisees  and  legatees  named  in  the  above  will,  and 
John  Miller,  the  husband  of  Ann  M.  Miller,  have  entered  into  an 
agreement  in  writing,  with  the  defendant,  William  H.  Miller, 
dated  the  13th  day  of  February,  A.  D.  1874,  by  which  they  agree 
to  convey  William  H.  Miller,  in  fee  simple,  all  of  their  undivided 
share  in  the  one-fourteenth  part  of  the  said  tract  of  coal  lands, 
known  as  the  Patterson  tract,  in  Schuylkill  county,  in  which  they 
have  any  title  or  interest  whatsoever,  derived  from  and  under  the 
will  of  John  E.  Rorer,  for  the  price  of  $1284.37,  and  William  H. 
Miller  agreed  to  pay  for  the  lands  above  mentioned  the  said  sum 
of  81284.37,  upon  receiving  a  good,  marketable  and  sufficient 
title  in  fee  simple  to  the  same.  John  P.  Anshutz,  Louisa  M.  An- 
shutz, his  wife ;  Annie  M.  Miller,  the  daughter,  and  Ann  M.  Mil- 
ler, the  wife  of  John  Miller,  devisees  and  legatees  ^  aforesaid,  in 
fulfilment  of  their  agreement,  have  oflfered  to  execute  and  deliver 
to  William  H.  Miller,  the  defendant,  a  fee  simple  deed,  in  the 
usual  form,  for  the  premises,  John  Miller  joining  in  the  deed,  but 
the  defendant  has  refused  to  receive  the  same  in  execution  of  the 
agreement,  alleging  that  the  plaintiffs  cannot  convey  under  the 
will  a  good  and  sufficient  marketable  title,  in  fee  simple,  to  the 
lands. 

**  If  the  court  shall  be  of  opinion  that  under  the  will  of  John  E. 
Rorer,  the  plaintiffs  are  seised  and  possessed  of  such  estates  in  and 
to  the  lands,  that  they  can  together  convey  and  assure  to  the  pur- 
chaser a  good,  marketable  and  sufficient  title,  in  fee  simple,  to  the 
same,  then  judgment  is  to  be  entered  for  the  plaintiffs  for  the  sum 
of  $1284.37  ;  but  if  the  court  shall  be  of  a  contrary  opinion,  then 
judgment  is  to  be  entered  for  the  defendant,  with  leave  to  either 
party  to  take  a  writ  of  error  to  the  judgment  of  the  court. 

"  The  testator  had  four  brothers  and  four  sisters,  of  whom  one 
brother  (William  Rorer)  and  three  sisters  (Mrs.  Ann  M.  Miller  is 
a  sister)  survived  him,  and  are   now  alive,  all  of  them  having 
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children  now  living.  The  remaining  brothers  and  sisters  were  dead 
at  the  date  of  the  testator's  will.  Two  of  them — the  brothers 
Albert  and  James — named  in  the  will,  left  children  now  living. 
The  said  Louisa  M.  Anshutz,  the  wife  of  John  P.  Anshutz,  is  the 
niece  of  John  E.  Rorer,  the  testator,  and  the  daughter  of  Mrs. 
Ann  M.  Miller,  the  testator's  sister.'' 

The  District  Court  entered  judgment  for  the  defendant  on  the 
case  stated. 

The  plaintiffs  removed  the  record  to  the  Supreme  Court  by  writ 
of  error,  and  assigned  for  error,  so  entering  judgment. 

Q-,  W.  Biddle  (with  whom  was  A,  S.  Biddle),  for  plaintiffs  in 
error. — A  bequest  of  income  is  a  gift  of  that  from  which  the 
income  is  derived :  Van  Rensselaer  v.  Dunkin,  12  Harris  253. 
To  determine  the  object  of  the  testator's  bounty,  the  court  will 
inquire  into  his  circumstances,  and  those  of  his  family  and  affairs : 
Wigram  on  Wills  51 ;  Blackwell  v.  Bull,  1  Keen  187 ;  Hors  Ap- 
peal,  4  Casey  58;  Rewalt  v,  Ulrich,  11  Harris  388 ;  2  Jarmanon 
Wills  762 ;  2  Powell  on  Devises  6 ;  Wilkinson  v.  Adam,  1  Ves.  & 
B.  422.  Devise  to  the  wife  of  testator,  means  his  wife  at  the  date 
of  the  will:  Garratt  v,  Niblack,  1  Russ.  &  Myl.  629;  Bryan's  Trust, 
8  Eng.  L.  &  Eq.  253 ;  Boreham  v.  Bignall,  8  Hare  3 ;  Franks 
V.  Brooker,  27  Beavan  635. 

aS.  S,  JTolUngsworth,  for  defendant  in  error. — The  reporter 
received  no  paper-book  from  defendant  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
May  8th  1876. 

On  the  13th  of  February  1874,  the  plaintiffs  sold  by  articles 
of  agreement  to  William  H.  Miller,  the  defendant,  one  undivided 
fourteenth  part  of  a  tract  of  land  in  the  county  of  Schuylkill. 
The  agreement  stipulated  for  a  conveyance  by  the  vendors  to  the 
purchasers  of  *'a  good,  suflScient  and  marketable  title."  The 
plaintiffs  offered  to  execute  and  deliver  a  deed  in  fee  simple  in  the 
usual  form.  On  the  allegation  that  the  title  was  defective,  the  de- 
fendant refused  to  receive  such  a  deed  in  execution  of  the  contract. 
The  claim  of  the  plaintiffs  to  the  property  rests  on  the  last  will  and 
testament  of  John  E.  Rorer,  which  was  executed  on  the  11th  of 
December  1869,  in  these  words :  **  This  is  to  certify,  this  is  my 
last  will  and  testament,  that  I  do  most  respectfully  submit  that  the 
children  of  William,  James  or  Albert  Rorer  shall  have  no  share  or 
portion  in  my  estate.  And  furthermore,  I  empower  John  P.  An- 
shutz to  settle  my  said  estate ;  and  I  bequeath  to  the  said  John  P. 
Anshutz  all  my  right  and  title  to  any  income  from  said  estate  as 
long  as  he  shall  live,  and  after  his  death  his  widow  is  entitled  to 
said  income;  after  her  death  it  shall  be  distributed  to  Annie  M. 
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Miller,  daughter  of  John  Miller,  and  should  the  wife  of  John  Mil- 
ler survive  (Annie  M.  Miller)  it  shall  go  to  her."  The  wife  of 
John  P.  Anshutz,  Louisa  M.  Anshutz,  is  the  daughter  of  Annie  M. 
Miller,  the  testator's  sister.  The  objection  to  the  title  is  founded 
on  the  provision  in  the  will  that  the  estate  shall  go  to  the  widow 
of  Anshutz  at  his  death.  It  is  contended  that  the  provision 
creates  a  contingent  remainder  in  favor  of  the  person,  now  unascer- 
tained, who  shall  happen  to  be  his  wife  when  Anshutz  dies.  This 
view  was  adopted  by  the  District  Court,  and  judgment  was  entered 
on  the  case  stated  for  the  defendant. 

All  the  successive  devisees,  except  the  widow  of  John  P.  An- 
shutz, were  indicated  with  individual  distinctness.  There  was  no 
attempt  at  classification,  and  no  direction,  as  to  them,  that  the 
gift  should  be  dependent  on  any  relations  which  they  bore  to  the 
testator  or  to  each  other.  Can  the  intention  be  gathered  from  the 
will  that  the  remainder  to  the  widow  was  to  be  dependent  on  the 
relation  which  any  wife  of  Anshutz  should  bear  to  him  ?  Mrs.  An- 
shutz was  in  full  life  when  the  will  was  made.  She  was  the  tes- 
tator's niece.  Surviving  her  husband,  she  would  be  his  widow. 
Could  the  testator  possibly  have  had  in  view  any  other  wife  of  the 
husband  of  his  niece,  for  whom  it  was  his  purpose  to  provide? 
Where  an  estate  is  given  to  a  person  described  by  relation  either 
to  the  testator  or  to  other  devisees,  on  a  contingency  that  may  or 
may  not  happen,  and  a  person  is  in  being  at  the  time  of  the  execu- 
tion of  the  will,  to  whom,  on  the  happening  of  the  contingency, 
the  description  would  apply,  it  is  a  safe  general  rule  to  hold  such 
person  as  intended  to  be  the  devisee.  In  Bryan's  Trust,  8  Eng. 
L.  &  E.  Rep.  253,  a  testatrix  gave  the  interest  of  certain  money 
in  the  funds  to  her  daughter  for  life,  and  after  her  decease  the 
capital  to  be  divided  between  the  husbands  of  her  daughters  and 
her  son,  or  such  of  them  as  might  be  living  at  the  death  of  her 
daughter  Mary.  One  of  the  daughters  married  a  second  husband 
after  the  death  of  the  testatrix,  who  was  living  at  the  death  of  the 
tenant  for  life.  It  was  held  that  the  testatripc  meant  to  designate 
the  particular  husbands  living  at  the  time  she  made  her  will,  and 
that  the  second  husband  was  not  entitled  to  a  share  of  the  trust 
fund.  In  entering  judgment  the  Vice  Chancellor  said :  "  The 
question  here  is,  whether  the  testatrix  meant  a  class  of  persons  or 
certain  individuals.  She  has  used  no  expression  to  indicate  which 
she  intended.  She  says,  '  to  be  divided  between  the  husbands  of 
my  daughters  and  my  son,  or  such  of  them  as  may  be  living  at  the 
death  of  my  daughter  Mary.'  Now  it  appears  that  the  testatrix 
had  before  mentioned  her  son  John,  and  that  she  had  but  one  son. 
Therefore,  I  think  it  clear,  that  in  using  the  expression  'my  son,' 
she  meant  to  designate  her  son  John,  and  not  any  son  she  might 
have,  or  who  might  be  living  at  the  time  of  her  decease.  Now  the 
husbands  of  the  daughters,  whom  the  testatrix  knew,  as  well  as  her 
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son  John,  would  naturally  be  objects  of  her  bounty  ;  and  as  she 
designates  her  son  as  an  individual  and  not  a  class,  I  think  the 
same  construction  ought  to  apply  throughout  the  clause ;  that  is, 
that  all  the  husbands  mentioned  by  the  expression,  *  the  husbands 
of  my  daughters,'  meant  the  individuals  she  knew  as  the  then  hus- 
bands. I  am  therefore  of  opinion  that  the  petitioner,  the  only  hus- 
band of  those  living  at  the  death  of  the  testatrix,  who  survived 
Mary  Dudley,  the  tenant  for  life,  is  entitled  to  the  whole  fund.*' 
Throughout  this  will  it  was  the  manifest  intention  of  the  tes- 
tator to  provide  for  individuals  within  the  circle  of  his  sister's 
family.  No  doubt  is  entertained  that  the  title  which  the  plaintiff 
offered  to  convey  was  "good  and  suflBcient,"  under  the  terms  of 
the  agreement. 

Was  the  title  marketable  ?  It  was  said  in  Swayne  v.  Lyon,  17 
P.  F.  Smith  436,  that  "  it  has  been  well  and  wisely  settled  that 
under  a  contract  for  the  sale  of  real  estate,  the  vendee  has  the 
right  not  merely  to  have  conveyed  to  him  a  good  but  indubitable 
title.  Only  such  a  title  is  deemed  marketable,  for  otherwise  the  pur- 
chaser may  be  buying  a  lawsuit,  which  will  be  a  very  serious  loss 
to  him,  both  of  time  and  money,  even  if  he  ultimately  succeeds." 
Is  there  anything  in  the  circumstances  of  this  case  to  create 
rational  apprehension  of  danger  from  litigation  ?  Three  distinct 
contingencies  must  arise  before  any  interest  hostile  to  the  rights 
of  the  plaintiffs  can  be  asserted.  The  first  of  these  is  the  death 
of  the  present  wife  of  Anshutz  ;  the  second  is  his  subsequent 
marriage ;  and  the  third  is  his  own  death  in  the  lifetime  of  hia 
last  wife.  The  possibility  of  disturbance  is  too  remote  to  be 
entitled  to  recognition.  *'  It  is  requisite  that  the  possibility  upon 
which  a  remainder  is  to  depend  should  be  a  common  possibility 
and  potentia  propinqua^  as  death,  or  death  without  issue,  or  cov- 
erture, or  the  like.  Therefore  a  remainder  to  a  corporation, 
which  is  not  in  being  at  the  time  of  the  limitation,  is  void, 
although  it  be  erected  during  the  particular  estate.  So,  if  there 
be  a  lease  for  life,  remainder  ,to  the  heirs  of  J.  S.,  though  this 
remainder  be  good  because  by  common  possibility  J.  S.  may  die 
during  the  particular  estate,  yet  if  there  be  no  such  person  as  J. 
S.  at  the  time  of  the  limitation,  notwithstanding  such  a  person 
should  afterwards  be  born,  and  die  during  the  life  of  the  tenant 
for  life,  his  heir  shall  not  take  by  virtue  of  such  limitation,  because 
the  possibility  on  which  it  is  to  take  effect  is  too  remote,  for  it 
amounts  to  the  concurrence  of  two  several  contingencies,  not  inde- 
pendent and  collateral,  but  the  one  requiring  the  previous  existence 
of  the  other,  and  yet  not  necesserily  arising  out  of  it.  This  is 
called  a  possibility  upon  a  possibility,  which  Lord  Coke  tells  us  is 
never  admitted  by  intendment  of  law :"  Fearne  on  Remainders 
250,  251,  and  the  cases  there  collected.  While  it  was  held  by 
Judge  King  (in  Dalzell  v.  Crawford,  2  P.  L.  J.  155),  that  "  a  market- 
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able  title  in  equity  is  one  in  which  there  is  no  doubt  involved, 
either  as  to  mattei  of  law  or  fact,  and  such  a  title  only  will  a  pur- 
chaser be  compelled  to  accept,"  he  held  also  that  "the  doubts 
which  will  operate  on  a  court  of  equity  are  not  doubts  made  up 
for  the  occasion,  nor  based  on  captious,  frivolous  and  astute  nice- 
ties, but  such  as  produce  real,  bon&  fide  hesitation  in  the  mind  of 
the  chancellor."  He  added :  *'  The  cases  in  which  courts  of 
equity  have  refused  their  aid  to  a  vendor,  where  they  have  con- 
sidered his  title  good,  though  disputable,  are  cases  of  real  and 
serious  diflSculty.  The  doubt,  to  have  this  effect,  must  be  what 
Lord  Eldon,  in  Stapylton  v.  Scott,  11  Ves.  272,  calls  a  considerable 
or  rational  doubt."  It  is  believed  that  no  serious  question,  as  to 
matter  of  fact  or  matter  of  law,  can  arise  in  a  case  like  this  where 
the  objection  to  the  title  rests  on  the  effect  of  the  happening  of 
contingencies  extended  to  the  third  remove. 

Judgment  reversed,  and  judgment  for  the  plaintiffs  in 
accordance  with  the  stipulations  of  the  case  stated. 


DeCoursey  versus  The  Guarantee  Trust  and  Safe 
Deposit  Company. 

1.  Premises  were  leased,  the  landlord  gave  the  tenant  notice  to  quit  and 
afterwards  conveyed  part  of  the  premises ;  the  grantee  at  the  end  of  the 
term  proceeded  under  Act  of  March  21  st  1772  to  recover  possession  of  the 
part,  the  lessor  not  joining  nor  taking  anj  steps  to  recover  possession  of  the 
remainder :  Heldj  that  the  case  was  within  the  act. 

2.  The  object  of  the  Act  of  1772  is  to  furnish  a  summary  proceeding  in 
-which  tlie  rights  of  the  parties  shall  be  protected  and  the  delays  incident  to 
an  ejectment  avoided. 

3.  Under  the  act,  a  landlord  cannot  proceed  for  the  possession  of  part  of 
the  demise  and  hold  the  tenant  for  the  residue. 

4.  Where  there  is  an  apportionment  of  the  rent,  the  tenant  is  liable  to 
separate  actions  and  distresses. 

5.  A  tenant  in  common  may  distrain  for  his  share  of  the  rent. 

6.  A  rent-charge  may  be  divided  by  deed  or  will,  so  as  to  make  the  tenant 
liable  for  several  distresses  without  attornment. 

7.  After  proceedings  before  the  justices  and  freeholders  had  been  com- 
menced the  tenant,  under  the  13th  sect,  of  Act  of  1772,  alleged  that  by  the 
lease  he  had  the  privilege  of  continuing  the  term  for  three  years,  that  he  had 
given  the  lessor  notice  before  the  convevance  that  he  would  avail  himself  of 
the  privilege,  and  that  therefore  the  title  to  the  premises  was  disputed  and 
claimed  by  himself  by  a  title  accruing  since  the  commencement  of  the  lease. 
Held,  that  this  allegation  did  not  bring  the  case  within  the  13th  section,  not 
showing  that  the  title  to  the  land  was  disputed  by  a  right  accruing  since  the 
commencement  of  the  lease. 

8.  The  allegation  showed  a  dispute  as  to  when  the  term  expired,  which  is 
one  of  the  questions  that  the  Act  of  1772  requires  the  jury  of  freeholders  to 
determine. 

9.  The  Act  of  March  24th  1865,  providing  that  where  proceedings  in  Phila- 
delphia under  the  several  acts  allowing  landlords  to  recover  full  possession 
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in  which  a  certiorari  is  allowed,  the  certiorari  shall  be  a  supersedeas,  does 
not  apply  to  proceedings  under  the  Act  of  1772. 

10.  In  proceedings  under  the  Act  of  1772  the  common-law  writ  of  certio- 
rari may  issue,  but  it  is  not  a  supersedeas. 

11.  Acts  of  March  2l8t  1772,  March  25th  1825,  April  3d  1830,  December 
14th  18C3,  and  March  24th  1865  (Landlord  and  Tenant),  considered  and 
compared. 

February  25tli  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Philadelphia :  No.  131, 
to  July  Term  1874. 

The  proceedings  in  this  case  were  under  the  Landlord  and  Ten- 
ant Act  of  March  2l8t  1772,  sect.  12,  1  Smith's  Laws  373,  2  Br. 
Purd.  879,  pi.  17.  They  were  commenced  July  22d  1873,  by 
the  "  Guarantee  Trust  and  Safe  and  Deposit  Company,"  against 
Samuel  G.  DeCoursey,  to  recover  possession  of  eleven  feet  of 
ground  on  the  east  side  of  Carpenter's  court. 

The  company  on  that  day  presented  their  complaint  to  David 
Beitler  and  William  P.  Hibbard,  Esquires,  two  aldermen  of  the 
city  of  Philadelphia,  setting  forth :  That  the  Carpenters'  Com- 
pany of  Philadelphia  being  possessed  of  a  two-story  brick  build- 
ing, situate  on  the  east  side  of  Carpenter's  court,  and  next  on  the 
north-east  of  Carpenter's  Hall,  &c.,  in  Philadelphia,  on  the  5th  of 
May  1871,  demised  the  same  to  Samuel  G.  DeCoursey,  for  the 
term  of  two  years  from  the  1st  of  July  1871,  at  the  rent  of  $250  ; 
that  DeCoursey  entered  in  pursuance  of  the  lease  and  the  term 
was  ended ;  that  on  the  3l8t  of  March  1873  the  lessors  required 
DeCoursey  to  leave  the  premises  on  the  1st  of  July,  and  he  had 
refused  to  comply  with  the  request;  that  the  Carpenters'  Com- 
pany, by  deed  dated  May  21st  1873,  conveyed  unto  the  Guarantee 
Trust  and  Safe  Deposit  Company  in  fee  the  northernmost  eleven  feet 
in  front  on  the  said  Carpenter's  court  of  the  building  demised  to 
DeCoursey,  and  extending  eastward  the  whole  depth  thereof, 
bounded  northward  and  eastward  by  other  ground  of  the  Guar- 
antee. Company,  southward  by  the  remaining  part  of  said  build- 
ing, and  westward  by  Carpenter's  court.  The  complainants 
requested  the  aldermen  to  proceed  as  is  provided  by  the  Act  of  March 
2l8t  1772,  to  recover  possession  of  the  said  eleven  feet  front  on 
Carpenter's  court  of  said  demised  premises,  conveyed  as  aforesaid. 
A  precept  was  issued  to  the  sheriff  to  summon  twelve  freeholders, 
and  the  defendant,  at,  &c.,  on  the  25th  of  July  1873. 

The  aldermen  sat  on  the  25th  and  30th  days  of  July.  On  the 
latter  day  the  tenant  filed  with  the  aldermen  an  affidavit  and  hia 
recognisance,  and  asked  that  according  to  the  requirements  of  the 
act,  the  aldermen  should  forbear  to  give  judgment  in  the  matter 
of  the  complaint. 

The  affidavit  referred  to  the  lease  which  was  attached  to  it  and 
which  provided  as  set  out  in  the  complaint,  and  that  there  should 
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"  be  the  privilege  to  the  said  lessee  of  continuing  the  said  lease  for 
the  term  of  three  years  additional  from  and  after  the  expiration 
of  the  aforesaid  term  at  the  rent  aforesaid  *  *  *  ;  and  at  the 
expiration  of  the  said  term  yield  up  and  surrender  the  possession 
of  the  said  premises,  with  the  appertenances,  unto  the  said  Car- 
penters' Company  or  their  assigns,  in  the  same  good  order  and 
condition  as  the  same  now  are,  reasonable  wear  and  tear  thereof, 
and  accidents  happening  by  fire  or  other  casualties,  excepted.  *  *  * 
It  is  hereby  further  agreed,  that  if  the  above-named  Samuel  G. 
DeCoursey  should  continue  on  the  above-described  premises  after 
the  termination  of  the  above  contract,  then  this  contract  is  to  con- 
tinue in  full  force  for  another  year,  and  so  on  from  year  to  year, 
until  legal  notice  is  given  for  a  removal.'* 

The  affidavit  also  averred :  that  DeCoursey,  "  availing  himself 
of  the  privilege  given  in  said  lease  of  continuing  the  same  for  the 
term  of  three  years  additional  from  and  after  the  expiration  of  the 
term  of  two  years,  thereby  created,  viz.,  from  and  after  July  1st 
1873,  at  the  same  rent,  he  did,  on  the  20th  day  of  February  last, 
address  to  his  lessors,  the  Carpenters'  Company,  and  cause  to  be 
delivered  to  them,  a  letter,  as  follows,  viz. : — 

"'Philadelphia,  February  20th  1873. 

«  ♦  :|t  «  *  ♦  « 

" '  Gentlemen  :  Having  concluded  to  avail  myself  of  the  privilege 
of  extending  the  term  of  my  lease  of  your  office,  in  accordance 
with  its  provisions,  I  consider  it  to  be  courteous  and  proper  to 
inform  you  of  my  intention ;  although,  if  my  memory  serves  me, 
such  notice  is  not  actually  required.' 

♦  ♦  4i  ♦  «  »  1e 

"  That  relying  on  said  lease  and  his  exercise  of  said  privilege 
as  aforesaid,  for  a  continued  term  of  three  years  from  the  said  1st 
of  July  1873,  he  continued  to  occupy  said  premises,  and  was  in 
such  occupation  when  this  proceeding  was  begun. 

"  This  deponent  avers,  therefore,'  that  the  title  in  and  to  said 
premises  is  disputed  and  claimed  by  himself  in  virtue  of  a  right  or 
title  accruing  or  happening  since  the  commencement  of  said  lease, 
by  deed,  to  wit,  the  said  lease ;  that  is  to  say,  under  or  by  virtue 
of  the  power  given  therein,  to  continue  the  same  for  three  years, 
which  power  was  exercised  after  the  commencement  of  said  lease, 
to  wit,  on  the  20th  day  of  February  last. 

•'  And  this  deponent  further  says,  that  said  Guarantee  Trust  and 
Safe  Deposit  Company  claim  to  be  and  are  the  owners  of  a  small 
portion  only  of  the  premises  demised  by  said  lease,  to  wit,  of  the 
northernmost  eleven  feet  on  Carpenter's  court,  of  the  full  depth 
of  the  lot  eastward,  as  distinctly  appears,  not  only  by  the  com- 
plaint in  this  case,  but  by  the  deed  offered  in  evidence  by  said 
Guarantee    Trust  and   Safe   Deposit   Company;    that  the  said 
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Carpenters'  Company  continued  to  be  the  owner  of  the  rever- 
sion in  the  residue  of  the  demised  premises;  that  said  Car- 
penters* Company  has  not  only  taken  no  proceedings  and  made  no 
^complaint  whatever  against  this  deponent  to  recover  possession  of 
any  part  of  said  premises,  but  has  expressly  refused  to  permit  said 
Guarantee  Trust  and  Safe  Deposit  Company  even  to  use  the  name 
of  said  Carpenters'  Company  to  recover  said  possession. 

"  And  this  deponent  is  advised  and  believes,  and  on  such  advice 
and  belief  avers,  that  it  is  not  within  the  meaning  or  intent  of  the 
Act  of  Assembly  referred  to  and  relied  on  in  the  proceedings  in  this 
case,  that  a  grantee  of  a  reversion  of  a  small  portion  only  of  pre- 
mises leased  or  demised  should  have  the  complaint  therein  allowed 
against  the  tenant  of  the  entire  premises,  and  be  allowed  to  ask 
for  a  judgment  that  the  entire  premises,  or  any  part  thereof,  shall 
be  delivered  to  him,  even  when  the  owner  of  the  residue  of  said 
demised  premises  does  not,  as  in  this  case,  expressly  refuse  to  take 
part  in  proceedings  under  said  act. 

"And  this  deponent  further  says,  that  he  verily  believes  that  he 
is  entitled  to  the  said  premises,  and  he  now  here  offers  and  presents 
a  recognisance,"  *  *  *  and  asks  the  aldermen,  &c.,  to  forbear 
further  proceedings. 

The  record  of  the  proceedings  of  the  aldermen  and  freeholders, 
dated  July  30th  1873,  set  out  the  possession  of  the  Carpenters' 
Company,  the  lease  of  the  building  to  DeCoursey,  for  the  term  of 
two  years  from  the  1st  of  July  1871,  at  a  rent  of  $250 ;  that 
DeCoursey  entered  into  possession  by  virtue  of  the  lease,  held 
during  the  term  and  was  still  possessed  of  the  same;  that  the 
term  for  which  the  premises  had  been  leased  was  fully  ended  and 
that  the  Carpenters*  Company  "  being  desirous,  on  the  said  deter- 
mination of  the  said  term,  to  have  again  and  repossess  the  said 
premises,  for  that  purpose  did,  on  the  thirty-first  day  of  March, 
A.  D.  1873,  demand  of  and  require  the  said  Samuel  G.  DeCoursey 
to  remove  from  and  leave  the  same  at  the  expiration  of  the  said 
term;"  that  on  the  31st  of  May  1873,  the  Carpenters'  Company 
conveyed  to  the  Guarantee  Company  in  fee  the  northernmost 
eleven  feet  of  the  leased  building,  extending,  &c.,  and  bounded, 
&c. ;  that  DeCoursey  refused  to  comply  with  the  requisition  to  leave 
the  premises,  and  that  the  Guarantee  Company  had  on  the  2d  of 
July  1873  prayed  the  aldermen  for  a  due  remedy  under  the  Act  of 
Assembly ;  that  a  precept  was  issued  to  the  sheriff  to  "  summon 
twelve  substantial  freeholders"  to  appear  before  the  aldermen,  at, 
&c.,  on  the  25th  of  July  1873,  and  to  summon  DeCoursey  to 
appear  at  the  same  time  and  place  to  show  cause  "  why  restitu- 
tion of  the  possession  of  the  said  eleven  feet  of  the  said  demised 
premises  should  not  be  made  forthwith  to  the  aforesaid,  The 
Guarantee  Trust  and  Safe  Deposit  Company ;"  that  the  sheriff 
returned  that  he  had  summoned  twelve  freeholders  (naming  them), 
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and  also  DeCoursey,  &e. ;  that  the  freeholders  appeared  and  were 
Bwom,  and  that  DeCoursey  also  appeared. 

The  record  further  set  out,  that  on  behalf  of  complainants,  a 
number  of  witnesses  were  called  and  examined ;  that  the  lease, 
deed  to  Guarantee  Company  and  other  documents  were  produced 
and  admitted  in  evidence,  some  of  them  under  objection  by  De 
Coursey,  and  that  the  inquest  adjourned  to  meet  at  the  same  place 
on  the  30th  of  the  same  month ;  that  on  that  day  the  affidavit 
(heretofore  stated)  was  presented,  and  the  motion  to  forbear 
giving  judgment  was  overruled;  that  further  evidence,  oral  and 
documentary,  was  given  both  by  plaintiff  and  defendant;  part  of 
the  documentary  evidence  was  a  copy  of  the  notice  to  quit ;  the 
admission  was  objected  to  because  the  original  should  have  been 
produced. 

The  record  did  not  give  the  testimony  of  the  witnesses  nor  the 
contents  of  the  documentary  evidence ;  nor  did  it  show,  except  as 
appeared  by  the  lease,  as  accompanying  the  defendant's  affidavit, 
the  clauses  relating  to  its  continuance  beyond  the  two  years. 

The  finding  was : — 

"We,  the  said  aldermen,  and  the  aforesaid  freeholders,  after 
hearing  and  examining  the  proofs  and  allegations  offered  by  the 
said  parties,  do  find  that  the  said  The  Carpenters'  Company,  &c., 
was,  on  the  5th  day  of  May,  A.  D.  1871,  quietly  and  peaceably  pos- 
sessed of  a  certain  two-story  brick  building,  containing  offices,  situ- 
ate, &c.,  and  being  so  thereof  possessed,  on  the  same  day  and  year 
aforesaid  did  demise  the  said  premises  to  Samuel  G.  DeCoursey 
for  the  term  of  two  years  from  the  1st  day.of  July,  A.  D.  1871, 
at  the  annual  rent  of  $250 ;  that  the  said  Samuel  G.  DeCoursey, 
by  virtue  of  said  demise,  entered  in  possession  of  the  said  demised 
premises,  held  the  same  during  said  term,  and  is  still  possessed  of  the 
same,  and  that  the  said  term  for  which  the  said  premises  were 
demised  is  fully  ended,  and  that  the  said  The  Carpenters*  Company, 
desiring,  &c.,  on  the  determination  of  the  said  term,  to  have  again 
and  repossess  the  said  premises,  for  that  purpose  did,  on  the  thirty- 
first  day  of  March,  A.  D.  1873,  demand  of  and  require  the  said 
Samuel  G.  DeCoursey  to  remove  from  and  leave  the  same  at  the 
expiration  of  his  said  term. 

"Afterwards  the  said  Carpenters'  Company,  &c.,  by  deed-poll 
dated  the  31st  day  of  May,  a.  d.  1873,  &c.,  granted  and  conveyed 
unto  the  Guarantee  Trust  and  Safe  Deposit  Company,  in  fee, 
the  northernmost  eleven  feet  in  front  on  the  said  Carpenters' 
court  of  the  aforesaid  two-story  brick  building  demised  to  the  said 
Samuel  G.  DeCoursey  as  aforesaid,  extending,  &c.  That  the  said 
Samuel  G.  DeCoursey  has  hitherto  refused,  and  still  does  refuse,  to 
comply  with  said  demand  and  requisition,  to  remove  from  and  leave 
the  said  eleven  feet  of  the  said  premises.  And  the  said  freeholders 
assess  the  sum  of  ten  dollars  for  the  damages,  &c. 
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"  Therefore,  it  is  considered  and  adjudged  by  us,  the  said  alder- 
men, that  the  said  The  Guarantee  Trust  and  Safe  Deposit  Com- 
pany shall  and  do  recover  and  have  of  the  said  Samuel  G.  DeCour- 
sey as  well  the  said  sum  of  ten  dollars  for  his  damages  aforesaid,  as 
$126  for  their  reasonable  costs,"  &c. 

On  the  same  day  a  writ  of  possession  was  issued,  which  the 
sheriff  executed  and  returned,  "possession  given."  On  the  6th 
of  August  1873,  DeCoursey  took  a  certiorari  to  the  aldermen  from 
the  Court  of  Common  Pleas ;  the  record  was  returned  and  filed  in 
the  Common  Fleas,  September  10th  1873 ;  the  following  exceptions 
were  filed : — 

1.  The  record  shows  a  case  in  which  a  grantee  of  a  small  por- 
tion of  demised  premises,  proceeds  under  the  Act  of  March  21st 
1872  against  the  tenant  oi  the  whole  a^  his  landlord,  in  respect 
to  said  portion,  to  recover  possession  of  such  portion,  the  original 
lessor,  who  is  still  the  owner  of  the  residue,  and  landlord  in  respect 
of  the  same  declining  to  join  in  said  proceedings,  and  not  being 
made  a  party  thereto ;  whereas  said  Act  of  Assembly  was  not 
intended  and  cannot  be  construed  to  be  applicable  to  such  a  case, 
or  to  permit  the  tenant  to  be  harassed  by  divers  proceedings  by 
divers  owners  in  respect  of  divers  parts  of  the  demised  premises, 
into  which  it  may  have  been  divided  by  conveyances  subsequent  to 
the  lease. 

2.  The  complaint  and  inquest  set  forth  a  notice  by  the  Carpen- 
ters* Company  to  the  defendant  to  quit  the  entire  premises  on  the 
1st  day  of  July  1873 ;  but  no  notice  by  the  Guarantee  Company 
to  quit  its  portion  of  said  premises  is  set  forth  or  alleged,  and  the 
latter  company  claiming  under  a  deed  subsequent  to  said  notice, 
cannot  avail  itself  in  respect  to  a  portion  of  the  premises  of  the 
former  company's  notice  to  auit  the  whole.  So  that,  in  fact,  the 
record  does  not  show  any  allegation  or  proof  of  such  a  notice  to 
quit  as  is  required  by  the  said  Act  of  March  21st  1772. 

3.  The  record  shows  that  the  aldermen  admitted  a  copy  of  the 
notice  from  The  Carpenters'.  Company  to  the  defendant,  dated 
March  31st  1878,  though  no  call  on  defendant  to  produce  the 
original  was  made  or  pretended,  and  no  proof  of  a  search  for  or 
loss  of  said  original  was  made. 

4.  The  aldermen  insisted  on  proceeding  with  the  matter  of  the 
said  complaint  of  the  said  plaintiff,  notwithstanding  the  making 
and  presenting  of  the  affidavit  of  the  defendant,  annexed  to  the 
record  in  this  case,  and  the  recognisance  tendered  therewith; 
whereas,  on  the  coming  in  of  the  same,  they  should  have  forborne 
any  further  proceedings. 

6.  Because  the  justices,  in  preparing  and  certifying  their  record 
of  the  proceedings  before  them,  wilfully,  and  with  the  intent  to 
favor  the  plaintiff,  unlawfully  omitted  to  state  therein  that  the  lease 
given  in  evidence  showed  that  it  was  renewable  at  the  option  of 
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the  tenant,  this  exceptant ;  that  he  had  given  due  written  notice 
of  his  intention  to  renew  the  same  before  the  expiration  of  the 
term  and  before  the  sale  to  the  plaintiffs  by  the  original  lessors, 
and  that  such  sale  was  expressly  made,  subject  to  the  exceptant's 
rights  and  the  premises  so  conveyed  to  the  plaintiffs  by  the  terms 
of  their  deed,  all  which  facts  the  exceptant  is  ready  to  prove. 
And  he  avers,  as  matter  of  law,  that  if  they  had  been  stated  on 
the  record  it  would  have  shown  that  the  said  justices  had  no  juris- 
diction over  the  case. 

6.  That  there  is  a  clause  in  the  lease  referred  to  in  the  com- 
plaint, the  inquest,  and  the  record,  as  follows,  viz. :  "  With  the 
privilege  of  the  said  lessee  of  continuing  the  said  lease  for  the  term 
of  three  years  additional  from  and  after  the  expiration  of  the 
aforesaid  term,  viz.,  July  the  1st  1873,  at  the  same  rent  as  afore- 
said," which  clause  immediately  follows  the  clause,  "For  the  term 
of  two  years  from  the  1st  day  of  July,  A.  D.  1871,  at  the  rent  of 
two  hundred  and  fifty  dollars  per  year,  to  be  paid  in  quarterly  por- 
tions ;"  that  the  latter  clause,  or  its  substance,  is  set  forth  in  the 
sworn  complaint  in  the  inquisition  and  in  the  record  of  the  alder- 
men, as  if  it  were  the  only  clause  affecting  the  length  of  the  term, 
but  the  former  clause  is  wholly  omitted;  that  such  omission  in  the 
sworn  complaints  of  the  plaintiffs  was  wilful,  deliberate,  and 
intended  for  the  improper  and  unlawful  purpose  of  keeping  said 
clause  from  the  record  and  preventing  this  defendant  at  the  hear- 
ing from  relying  upon  the  same,  or  going  behind  the  judgment  to 
obtain  the  benefit  thereof,  and  thus  unjustly,  by  color  of  law, 
depriving  him  of  possession,  without  the  possibility  of  presenting 
to.  the  court  the  facts  under  which  his  rights  arise ;  and  that  the 
aldermen  and  freeholders  unlawfully  assisting  said  plaintiffs  in 
obtaining  possession,  and  acting  with  gross  partiality  to  them,  and 
with  the  design  of  unjustly  favoring  them  and  injuring  said 
defendant,  in  violation  of  law  and  their  duty,  omitted  said  clause 
from  the  inquest  and  the  record  and  from  every  part  of  the  pro- 
ceedings, for  the  same  purpose. 

On  the  13th  of  September  the  defendant  obtained  a  rule  for  a 
writ  of  restitution. 

On  the  8th  of  October  the  defendant  filed  additional  exceptions, 
viz. : — 

7.  Because  the  aldermen  permitted  the  presence  of  one  of  the 
counsel  of  the  plaintiff  with  the  jury  after  the  deliberation  of  the 
latter,  but  before  the  inquisition  was  signed  by  them,  without 
notice  to  and  in  the  absence  of  the  counsel  for  the  defendant. 

8.  Because  the  aldermen  received  from  the  counsel  of  the  plain- 
tiff, and  used  after  the  deliberation  of  the  jury  had  ended,  an 
inquisition  prepared  in  advance  by  the  plaintiff's  counsel,  which 
omitted  from  the  finding  of  the  jury  the  fact  that  the  lease,  as 
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proved,  contained  the  provision  for  the  continuance  of  the  same, 
mentioned  in  the  former  exceptions. 

9.  Because  the  jury  signed  the  inquisition  thus  prepared  without 
reading  it  or  hearing  it  read. 

10.  Because  members  of  the  jury  received  illegal  fees  in  the 
presence  of  others,  who  had  not  then  signed,  thereby  inducing  the 
latter  to  sign  by  the  expectation  of  a  payment  greater  than  would 
be  allowed -by  law. 

11.  Because  the  aldermen  permitted  the  presence  of  strangers 
with  the  jury  after  counsel  had  retired  and  before  the  inquisition 
was  signed. 

On  the  9th  of  November  1873,  the  rule  for  a  writ  of  restitution 
was  discharged. 

On  the  7th  of  March  1874,  "  Rule  granted  to  take  depositions 
to  show  if  the  aldermen  and  jurors  signed  the  inquisition  in  the 
case  with  knowledge  of  its  contents." 

On  the  25th  of  June  1874,  the  exceptions  were  dismissed  and 
the  proceedings  aflBrmed. 

The  defendant  took  a  writ  of  error  and  assigned  the  following 
errors : — 

1.  The  court  below  erred  in  dismissing  the  exceptions  to  the 
proceedings  of  the  aldermen  and  freeholders  and  in  affirming  their 
judgment. 

2.  The  aldermen  erred  in  awarding  and  issuing  a  writ  of  posses- 
sion for  the  premises  in  controversy  on  the  day  on  which  their 
judgment  was  entered,  and  the  court  below  erred  in  refusing  a  writ 
of  restitution  of  said  premises. 

3-13.  In  dismissing  the  eleven  exceptions  respectively. 

J7.  Wharton  and  E.  S.  Miller,  for  plaintiff  in  error. — The 
proceeding  under  the  Act  of  1772  was  not  intended  to  apply  to 
a  part  only  of  demised  premises.  To  allow  of  this  would  enable  a 
landlord,  by  assignment,  to  overwhelm  the  tenant  with  the  multi- 
plied costs  of  very  expensive  proceedings.  In  the  several  pro- 
ceedings different  judgments  might  be  reached.  As  the  contract 
of  lease  is  a  whole,  so  the  poss'ession  under  it  is  a  unit.  On  this 
ground,  an  entry  of  the  landlord,  on  part  of  the  demised  premises, 
is  an  eviction  as  respects  the  whole :  Vaughan  v.  Blanchard,  1 
Yeates  176.  The  Act  of  1772  was  never  designed  to  try  questions 
which  belong  to  an  ejectment.  The  preamble  to  the  12th  sect,  of 
the  act  is  as  follows :  "  Whereas,  it  frequently  happens  in  this  pro- 
vince that  lessees  or  tenants  for  years  or  at  will,  often  hold  over 
the  tenements  to  them  demised  after  the  determination  of  such 
leases,  and  although  such  lessees  and  tenants  have  been  required 
to  deliver  up  the  tenements  to  the  landlord,  who  had  occasion  to 
dwell  in  his  own  house  or  give,  &c.,  the  same  to  another,  and  have 
obliged  the  lessors  at  great  expense  to  bring  ejectments  against 
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their  tenant  by  the  delays  incident  to  law  proceedings  have  kept 
the  owner  of  the  house  at  law  and  out  of  possession  for  several 
years."  Only  plain  and  simple  cases,  involving  nothing  but  the 
very  points  set  out  in  the  act,  can  be  passed  upon  by  the  tribunal 
which  it  constitutes :  Blashford  v,  Duncan,  2  S.  &  R.  486 ;  Steel 
V,  Thompson,  8  Penna.  R.  34;  Cunningham  v.  Gardner,  4  W.  & 
S.  126  ;  Hohlv  r.  German  Ref.  Soc,  2  Barr  293 ;  Newell  i;.  Gibbs, 

1  W.  &  S.  499.  The  a£Sdavit  filed  deprived  the  aldermen  and 
freeholders  of  jurisdiction,  and  they  should  have  arrested  the  pro- 
ceedings. The  thirteenth  section  of  the  Act  of  1772  provides 
that  if  the  tenant  shall  allege  that  the  title  to  the  lands  in  ques- 
tion is  disputed  by  some  other  person,  whom  he  shall  name,  by 
virtue  of  a  right  or  title  accrued  or  happening  since  the  com- 
mencement of  the  lease,  by  descent,  deed,  or  will,  the  proceeding 
shall  be  arrested.  "Accruing  or  happening"  does  not  mean  ''  ere- 
atedy'  but  only  arising  in  legal  effect  since  the  execution  of  the 
lease :  Steel  v.  Thompson  ;  Newell  v.  Gibbs ;  Cunningham  v,  Gard- 
ner, supra;  Debozear  v.  Butler,  2  Grant  421.  The  court  below 
erred  in  refusing  restitution  of  possession  to  the  defendant.  At 
common  law,  a  certiorari  to  an  inferior  court  was  a  supersedeas. 

2  Comyn's  Dig.,  Certiorari  E.  It  was  only  by  reason  of  the  spe- 
cial character  of  the  Act  of  1772,  which  intended  to  give  land- 
lords a  speedy  remedy  (Grubb  v.  Fox,  6  Binn.  461),  that  the 
usual  effect  of  a  certiorari  was  denied.  The  Act  of  March  24th 
1865,  sect.  1,  Pamph.  L.  750,  2  Br.  Purd.  886,  pi.  32,  entitled  "An 
Act  directing  that  in  proceedings  in  the  city  of  Philadelphia  by 
landlords  to  recover  possession  of  demised  property  the  certiorari 
issued  shall  be  a  supersedeas,"  enacts  "that  in  every  proceeding 
or  suit  brought  in  the  city  of  Philadelphia  under  any  of  the  several 
acts  of  this  Commonwealth  to  recover  the  possession  of  property 
leased  for  a  term  of  years,  or  from  year  to  year,  in  which  a  certiorari 
is  now  allowed,  the  said  certiorari  shall  be  a  supersedeas  and  the 
execution  upon  the  judgment  in  the  said  suit  or  proceeding  shall 
be  suspended."  *****  Provided,  that  the  said  certiorari  shall  be 
issued  within  ten  days,  &c.,  and  provided  that  the  party  applying 
for  the  same  shall  give  security"  for  costs  and  rent.  It  is  difficult 
to  see  how  plainer  language  could  be  used  to  cover  all  landlord  and 
tenant  proceedings  in  this  city,  and  place  them  an  the  common-law 
footing,  and  give  a  certiorari  in  all  cases  of  proceedings  under  the 
Landlord  and  Tenant  Acts. 

C.  S,  Pancoast  (with  whom  was  C.  Oilpin\  for  plaintiff  in 
error. — If  the  assigns  be  assigns  of  separate  parts  their  actions  of 
ejectment  must  be  separate,  and  so  their  proceedings  under  this 
act.  There  cannot  be  a  joinder  of  the  owners  of  several  and  dis- 
tinct tracts  in  one  proceeding.  Each  must  recover  possession  of 
Lis  own :  White  v.  Arthurs,  12  Harris  96 ;  "Watson  v.  Bioren^ 

81  P.  F.  Smith— 15 
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1  S.  &  R.  229 ;  Co.  Litt.  241  b. ;  Ards  v.  Watkins,  Cro.  Eliz.  637; 
Rivis  V.  Watson,  6  M.  &  W.  266 ;  Harrison  v.  Barnaby,  5  Term 
R.  246;  Gilbert  on  Rents  172. 

The  question  was,  had  the  term  expired  July  1st  1878  ?  One 
that  the  tribunal  was  expressly  created  to  pass;  complainants 
claim  that  the  evidence  produced  showed  that  the  tenant  had 
waived,  and  estopped  himself  from  asserting  any  right  of  exten- 
sion he  might  have  had.  Upon  the  evidence  the  finding  was  for 
the  Trust  Company.  The  certiorari  does  not  bring  up  the  evi- 
dence. Even  if  the  court  below  heard  aflSdavits,  they  would  not 
be  heard  in  this  court :  Buchanan  v.  Baxter,  17  P.  F.  Smith  348 ; 
McMullin  V.  McCreary,  4  Id.  230. 

Under  the  18th  sect,  of  the  act  in  order  to  remove  the  proceed- 
ings to  the  Common  Pleas,  on  the  ground  of  disputed  title,  the  right 
or  title  must  accrue  since  the  commencement  of  the  lease :  Haifner 
V.  Hoeckley,  3  Brewst.  258;  Debozear  v.  Butler^  2  Grant  421. 

The  Act  of  1865  does  not  apply  to  the  Act  of  1772.  Under 
the  Act  of  March  21st  1772,  the  landlord's  right  is  established  by 
the  inquisition  of  twelve  men  before  two  justices.  The  Act  of 
1863,  Pamph.  L.  1125,  2  Br.  Purd.  882,  pi.  20,  which  provides 
a  certiorari  may  issue,  that  is  only  to  the  decision  of  a  single  justice 
without  a  jury.  The  other  act,  which  contains  no  provision  as  to 
the  issuing  of  a  certiorari,  is  that  of  March  25th  1825 :  8  Sm. 
Laws  411,  2  Br.  Purd,  886,  pi.  31.  This  gives  a  remedy  where 
the  tenant  has  removed  from  the  premises,  leaves  no  goods,  and 
refuses  to  give  security  for  the  rent.  Here  the  desertion  of  the 
premises  is  a  good  reason  why  a  certiorari  should  not  be  a 
supersedeas.  The  Acts  of  April  3d  1830,  Pamph.  L.  187,  and 
April  1849,  Pamph.  L.  526,  2  Br.  Purd.  864,  855,  pi.  25,  29, 
aflford  a  means  to  obtain  the  possession  for  non-payment  of  rent, 
in  which  the  certiorari  is  allowed,  there  is  again  only  the  decision 
of  a  single  justice. 

The  Acts  of  1772  and  1863  furnish  two  separate  and  cumula- 
tive remedies  for  the  landlord,  and  the  provisions  of  the  one  are 
not  applicable  to  the  other:  Duff  v.  Fitzwater,  4  P.  F.  Smith  226 ; 
Haines  v.  Levin,  1  Id.  414, 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
13th  1876. 

The  record  in  this  case  presents  but  three  questions  that  need 
be  discussed.  The  first  is,  whether  the  assignee  of  a  portion  of 
the  demised  premises  is  entitled  to  proceed  under  the  Act  of  1772, 
to  recover  the  possession  of  such  portion.  It  appears  that  the 
Carpenters'  Company  of  the  city  of  Philadelphia,  by  lease  dated 
May  5th  1871,  demised  to  Samuel  G.  DeCoursey,  the  plaintiff  in 
error,  a  property  on  the  east  side  of  Carpenters'  court,  for  the 
term  of  two  years  from  the  Ist  day  of  July  1871,  reserving  rent ; 
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that  the  said  DeCoursey  entered  into  possession  of  the  demised 
premises ;  that  on  the  31st  of  March  1873,  the  said  Carpenters* 
Company  gave  him  notice  to  remove  at  the  expiration  of  his  said 
term ;  that  subsequently,  by  deed  dated  the  31st  of  May  1873, 
the  said  company  granted  and  conveyed  to  the  Guarantee  Trust  and 
Safe  Deposit  Company,  defendants  in  error,  a  lot  of  ground  which 
included  eleven  feet  of  the  demised  premises.  Thereupon  the  last- 
named  company  proceeded  to  recover  the  possession  of  the  said 
eleven  feet,  under  the  Act  of  1772,  upon  the  notice  previously 
given  by  the  Carpenters*  Company.  The  latter  did  not  join  in  the 
proceeding,  nor  did  they  take  any  steps  to  recover  the  possession 
of  the  residue  of  the  said  demised  premises. 

Our  own  cases  do  not  furnish  a  distinct  ruling  upon  the  very 
point,  yet  its  solution  is  not  diflScult.  The  mischief  which  the  Act 
of  1772  was  intended  to  remedy  is  clearly  expressed  in  the  pream- 
ble to  said  act:  "And  whereas,  it  frequently  happens  within  this 
province  that  lessees  or  tenants  for  years,  or  at  will,  often  hold 
over  the  tenements  to  them  demised  after  the  determination  of  such 
leases,  and  although  such  tenants  have  been  required  to  deliver  up 
the  tenements  to  the  landlord  or  lessor,  who  had  occasion  to  dwell 
in  his  own  house,  or  give,  grant  or  demise  the  same  to  another, 

J  ret  they  have  most  unjustly  refused  so  to  do,  and  have  obliged  the 
essor  or  landlords,  at  great  expense,  to  bring  ejectments  against 
their  tenants,  and  by  the  delays  incident  to  law  proceedings  have 
kept  the  owner  of  the  house  at  law,  and  out  of  possession  for 
several  years.  For  preventing,  therefore,  such  unjust  practices, 
be  it  enacted,"  &c. 

Prior  to  the  passage  of  this  act  a  landlord  had  no  remedy  against 
his  tenant  holding  over  after  the  expiration  of  his  term,  but  the 
action  of  ejectment,  a  tedious  and  expensive  proceeding.  The 
object  of  the  Act  of  1772  was  to  furnish  a  summary  proceeding  in 
such  cases,  in  which  the  legal  rights  of  the  parties  should  be  care- 
fully protected  and  yet  avoid  the  intolerable  delays  incident  to  a 
suit  of  ejectment.  This  case  comes  clearly  within  the  mischief 
which  the  act  sought  to  remedy.  We  have  a  demise,  a  notice 
to  quit,  a  sale  by  the  landlord,  and  a  refusal  by  the  tenant  to  sur- 
render the  possession  to  the  landlord's  vendee  at  the  end  of  the 
term.  Does  the  fact  that  the  proceedings  were  for  a  part  of  the 
demised  premises  only,  oust  the  jurisdiction  of  the  aldermen  ?  It 
may  be  conceded  that  the  landlord  cannot  proceed  under  this  act 
to  recover  the  possession  of  a  part  of  the  demised  premises  and 
hold  the  defendant  as  tenant  for  the  residue.  No  such  attempt 
was  made  in  this  case.  The  notice  to  quit  was  for  the  entire 
premises.  At  the  end  of  the  term  the  landlord  had  a  right  to  pro- 
ceed for  the  recovery  of  the  whole.  How  is  the  tenant  injured, 
because  the  proceedings  are  only  for  the  recovery  of  a  part  f  The 
purchaser  of  the  eleven  feet  would  have  been  entitled  to  his  writ 
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of  ejectment  to  recover  it.  This  case  is  within  the  mischief  of  the 
act,  as  well  as  its  very  words  :  "  It  shall  be  lawful  for  such  a  lessor 
or  lessors,  his  or  their  heirs  and  assigns,  to  complain,''  &c.  The 
assigns  may  be  assigns  of  separate  parts.  If  originally  held  in 
common,  the  parties  may  come  to  hold  separate  parts  by  partition. 
The  owner  of  a  part  becomes  the  landlord  quoad  that  part.  Bv 
a  grant  of  the  reversion,  the  rent,  which  is  an  incident,  passes  with 
it.  When  there  is  an  apportionment  of  the  rent  the  tenant  is  sub- 
jected to  separate  actions  and  distresses:  Co.  Lit.  241.  A  tenant 
in  common  may  distrain  for  his  share  of  the  rent,  and  it  was  held 
in  Rivis  v.  Watson,  5  Mees.  &  W.  266,  that  a  rent-charge  may  be 
divided  by  will  or  deed,  so  as  to  make  the  tenant  liable,  without 
attornment,  for  several  distresses.  "  If  I  make  a  lease  of  three 
acres,  reserving  three  shillings  rent,  as  I  may  also  of  the  whole 
reversion,  so  may  I  dispose  of  any  part  of  it.  Since  it  is  a  thing 
in  its  nature  severable,  and  the  rent,  as  incident  to  the  reversion, 
may  be  divided  too,  because  that  being  made  in  retribution  for  the 
land,  ought,  from  the  nature  of  it,  to  be  paid  to  those  who  are  to 
have  the  land  on  the  expiration  of  the  lease."  Lord  Chief  Baron 
Gilbert  on  Rents  172.  If  the  reversion  may  be  divided  and  the 
rent  apportioned,  and  each  part  of  the  apportioned  rent  recovered 
by  distress  or  an  action  of  debt,  it  is  not  easy  to  see  the  force  of 
the  argument  urged  on  behalf  of  the  plaintiff  in  error  that  it  would 
be  subjecting  him  to  an  undue  burden  to  hold  that  he  may  be  pro- 
ceeded against  under  the  Act  of  1772  for  a  portion  only  of  the 
demised  premises.  It  is  clear  that  an  ejectment  may  be  brought 
against  him.  But  the  very  object  of  the  act  was  to  avoid  the 
expense  and  delay  incident  to  this  form  of  proceeding.  We  are 
clearly  of  opinion  that  this  case  comes  within  the  spirit,  if  not  the 
very  letter,  of  the  Act  of  1772,  and  the  aldermen  had  jurisdiction. 

This  brings  us  to  the  second  question.  It  is  contended  that  the 
affidavit  filed  by  the  plaintiff  in  error  deprived  the  aldermen  and 
freeholders  of  jurisdiction,  and  that  they  should  have  proceeded  no 
further  in  the  cause.  The  thirteenth  section  of  the  Act  of  1772 
provides  that  if  the  tenant  shall  allege  that  the  title  to  the  lands 
and  tenements  in  question  is  disputed  and  claimed  by  some  other 
person  or  persons,  whom  he  shall  name,  in  virtue  of  a  right  or  title 
accrued  or  happening  since  the  commencement  of  the  lease,  so  as 
aforesaid  made  to  him,  by  descent,  deed,  or  from  or  under  the  last 
^will  of  the  lessor,  the  proceedings  shall  be  arrested. 

The  affidavit  filed  by  the  plaintiff  in  error  does  not  bring  the 
case  within  the  provisions  of  the  above  section.  It  does  not  show 
what  the  proviso  in  the  act  expressly  requires,  that  there  was  a 
dispute  as  to  the  title  to  the  lands ;  that  the  title  was  disputed  and 
claimed  by  some  other  person  or  persons  named,  in  virtue  of  a 
right  or  title  accrued,  or  which  had  happened  since  the  commence- 
ment of  the  lease,  by  descent,  deed  or  under  the  last  will  of  the 
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lessor.  What  it  does  show  is  a  dispute  as  to  when  the  term 
ezpii^.  This  is  one  of  the  questions  which  the  Act  of  1772,  by 
its  express  terms,  requires  the  jury  of  freeholders  to  determine. 
The  cases  cited  by  the  plaintiff  in  error  upon  this  point  do  not  sus- 
tain him.  In  Blashford  v.  Duncan,  2  S.  &  R.  480,  no  rent  was 
reserved  in  the  lease,  which  is  necessary  to  give  jurisdiction  under 
the  Act  of  1772.  Steel  v.  Thompson,  3  Penna.  R.  34,  was  clearly 
not  within  the  act ;  so  far  from  being  the  mere  case  of  a  demise  at 
a  certain  rent,  it  presented  unusual  complications.  Says  Gibson, 
C.  J.,  "  Here  the  relation  of  the  parties  was  contingent,  if  not 
doubtful,  from  the  beginning,  and  when  application  was  made  to 
the  justices  it  was  not  easy,  as  it  appeared  at  the  trial,  to  deter- 
mine its  nature  or  extent.**  Again,  "  The  contract  had  more  the 
aspect  of  one  for  the  disposal  of  an  interest  in  land  on  specified 
terms  than  of  a  lease  by  the  actual  proprietor  to  his  tenant  at  a 
stipulated  rent.**  In  Newell  v.  Gibbs,  1  W.  &  S.  496,  the  tenant 
offered  to  show  that  the  title  of  Gibbs,  the  landlord,  had  expired 
by  lapse  of  time,  and  that  since  the  commencement  of  the  lease 
the  title  had  vested  in  a  certain  William  Griffis  by  virtue  of  a  pur- 
chase at  a  sheriff's  sale  of  the  interest  of  Ezekiel  GriflSs,  who  was 
the  lessor  of  Gibbs,  the  landlord.  Cunningham  v.  Gardner,  4  W. 
k  S.  110,  is  against  the  plaintiff.  The  affidavit  of  the  tenant 
alleged  that  he  nad  a  right  to  the  lands,  under  the  lease  during 
his  natural  life,  in  consideration  of  which  he  was  to  erect  buildings 
and  improve  the  premises,  and  that  he  had  done  so.  Said  Hus- 
ton, J. :  "  This  case  presents  a  simple  question  of  fact.  Did  Mr. 
Kirkpatrick  agree  to  give  a  lease  for  life  or  for  years  to  the  tenant? 
This  is  the  question  as  stated  by  the  landlord,  and  by  the  tenant, 
and  by  the  counsel  before  us.  It  would  not  be  easy  to  show  that 
twelve  freeholders,  summoned  for  the  purpose  from  the  county, 
would  not  be  as  competent  to  decide  this  fact  as  twelve  jurors 
drawn  from  the  wheel  as  jurors.  The  law  is  made  for  such  cases. 
It  is  no  more  difficult  than  to  decide  whether  a  parol  lease  was  for 
one  year  or  for  two  years.  It  is  a  simple  question  of  fact,  and  no 
legal  knowledge  required  to  the  decision  of  it.**  We  may  well 
apply  the  above  language  to  the  present  case.  The  contention 
was,  whether  under  the  stipulations  of  the  lease,  the  term  of  the 
plaintiff  in  error  was  fully  ended.  This  was  a  mere  question  of 
fact,  simple  in  its  nature,  and  entirely  within  the  province  of  the 
jury  to  decide.  It  involved  no  question  of  title  within  the  mean- 
ing of  the  Act  of  1772. 

The  third  question  is  whether  the  court  below  erred  in  not  award- 
ing restitution  to  the  plaintiff  in  error.  The  record  shows  that 
the  aldermen  gave  judgment  for  the  plaintiffs  (defendants  in  error) 
for  possession  of  the  eleven  feet,  with  damages  and  costs;  that 
they  then  proceeded  upon  the  same  day  to  issue  a  writ  of  posses- 
sion, which  the  sheriff  executed  and  returned,  ^'possession  given.*' 
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A  certiorari  was  taken  to  the  proceedings,  and  a  petition  was  pre» 
seated  to  the  court  below  for  a  writ  of  restitution,  on  the  ground 
that,  ander  the  Act  of  1865,  a  writ  of  possession  could  not  properly 
issue  within  ten  days  of  the  judgment.  The  court  below  decided 
that  the  Act  of  1865  does  not  apply  to  proceedings  under  the  Act 
of  1772.     Whether  it  does  so  apply  is  the  precise  point  involved. 

The  Act  of  24th  March  1865,  Pamph.  L.  150,  provides  that  ''in 
every  proceeding  or  suit  brought  in  the  city  of  Philadelphia,  under 
any  of  the  several  acts  of  this  Commonwealth,  by  landlords  to 
recover  possession  of  property  leased  for  a  term  of  years,  or  from 
year  to  year,  in  which  a  certiorari  is  now  allowed,  the  said  certiorari 
shall  be  a  supersedeas,''  &c. 

It  is  necessary  to  a  proper  understanding  of  this  act  to  consider 
briefly  the  law  as  it  stood  at  the  time  of  its  passage.  The  Act  of 
1772  makes  no  mention  of  a  certiorari.  Such  writ  is  not  allowed 
by  its  terms.  Yet  it  has  been  repeatedly  held  that  the  common  • 
law  writ  of  certiorari  might  issue  under  said  act,  but  it  does  not 
operate  as  a  supersedeas  :  Grubb  v.  Fox,  6  Binn.  460.  The  reason 
for  this  is  that  proceedings  under  the  Act  of  1772  are  aui  generis^ 
the  Act  of  Assembly  intending  to  give  landlords  a  speedy  remedy. 
While  the  common  law  right  to  a  certiorari  to  remove  proceedings 
under  this  act  has  never  been  denied,  this  court  decided  at  a  very 
early  day  that  such  writ  did  not  operate  as  a  supersedeas  for  the 
reason  above  given. 

Next  in  order  came  the  Act  of  25th  March  1825,  Pamph,  L.  114, 
providing  for  the  case  of  tenants  who  shall  remove  from  the  demised 
premises  without  leaving  sufficient  property  on  the  premises  to 
secure  at  least  three  months*  rent,  and  who  shall  refuse  to  deliver 
up  possession,  &c.     This  act  contains  no  provision  for  a  certiorari. 

The  Act  of  April  3d  1830,  Pamph.  L.  187,  provides  a  mode  in  which 
a  landlord  may  proceed  to  obtain  possession  of  the  demised  premises 
for  non-payment  of  rent.  In  said  act  it  is  provided  *'  that  nothing 
herein  contained  shall  prevent  the  issuing  of  a  certiorari  with  the 
usual  force  and  effect,'*  To  say  that  this  proviso  does  not  allow 
the  certiorari  in  the  sense  of  expressly  giving  it,  is  a  refinement  of 
criticism.  While  the  phraseology  is  peculiar,  giving  it  somewhat 
the  form  of  a  negative  pregnant,  it  evidently  provides  for  and 
allows  a  writ  of  certiorari  with  its  usual  force  and  effect. 

The  Act  of  December  14th  1863,  Pamph.  L.  1125,  allows  an  appeal, 
and  also  a  certiorari  to  '^remove  the  proceedings  of  the  justices,  as 
in  other  cases.*' 

Thus  stood  the  legislation  when  the  Act  of  1865  was  passed. 
It  is  contended  that  the  effect  of  the  latter  act  is  to  make  the  cer- 
tiorari a  supersedeas  in  every  proceeding  or  suit  brought  in  the  city 
of  Philadelphia  by  a  landlord  to  recover  the  possession  of  property 
leased  for  a  term  of  years.  If  this  be  the  proper  construction  of 
the  Act  of  1865,  then  the  Act  of  1772  is  rendered  comparatively 
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useless,  and  the  serious  mischiefs  against  which  for  over  one  hundred 
years  it  has  protected  us,  have  returned  to  vex  the  present  gene- 
ration, as  they  must  seriously  have  disturbed  the  framers  of  said 
act ;  for  its  avowed  object  was  to  give  some  proceeding,  suigenerisy 
and  unknown  to  the  common  law,  by  means  whereof  a  landlord 
who  had  occasion  to  use  or  occupy  his  own  house,  or  to  sell  or 
demise  the  same,  might  recover  possession  thereof  at  the  termina- 
tion of  the  lease  without  the  delay  and  expense  of  an  ejectment. 
If  a  certiorari  is  interposed  to  stay  proceedings  under  this  act,  its 
value  as  a  remedial  statute  is  seriously  impaired,  if  not  wholly  gone. 

If  the  legislature  intended  by  the  Act  of  1865  to  make  a  certi- 
orari a  supersedeas  in  all  landlord  and  tenant  cases,  it  was  very 
easy  to  have  said  so  in  few  and  plain  words.  They  have  not  done 
80.  On  the  contrary,  the  intent  is  clear  to  restrain  the  operation 
of  the  act  to  certain  cases  only.  Else  why  the  words,  "  in  which 
a  certiorari  is  now  allowed."  Evidently  the  legislature  had  no 
reference  to  the  common  law  writ  of  certiorari  when  they  used  this 
language.  Such  writ  is  of  right,  and  may  issue  of  course,  but 
it  does  not,  as  has  already  been  said,  suspend  proceedings  in  a 
landlord  and  tenant  case.  It  was  undoubtedly  the  writ  of  certi- 
orari allowed  by  statute  that  was  in  the  contemplation  of  the  legis- 
lature when  the  Act  of  1865  was  passed.  Such  a  writ  was  allowed 
in  both  the  Acts  of  1830  and  1863.  Yet  in  neither  of  those  acts 
is  it  said  in  express  terms  that  the  certiorari  shall  be  a  supersedeas. 

There  are  reasons  why  the  law  should  be  explicit  upon  this 
point.  Both  of  the  last-named  acts  are  a  wide  departure  from 
the  course  of  procedure  under  the  Act  of  1772.  It  will  be  remem- 
bered that  in  the  latter  case  the  cause  is  heard  before  two  aldermen 
and  a  jury  of  twelve  freeholders,  to  be  selected  by  the  sheriff.  In 
no  form  of  summary  proceedings  known  to  the  law  is  so  much  care 
exercised  to  guard  the  rights  of  the  parties,  and  secure  a  fair 
trial  as  under  the  Act  of  1772.  The  provision  for  a  freehold 
qualification  for  the  jurors  was  intended,  at  least,  to  secure  a 
jury  of  more  than  the  average  grade.  If  such  juries  are  not 
composed  generally  of  as  good  material  as  they  ought  to  be,  it  is 
no  fault  of  the  law,  but  of  its  officers  charged  with  its  execution. 
In  such  proceedings  the  tenant  has  a  fair  trial  before  a  jury  of 
his  peers,  and  it  is  no  hardship  to  him  to  allow  the  judgment  of 
such  a  tribunal  upon  so  simple  a  question  as  whether  his  term  is 
fully  ended,  to  be  enforced,  notwithstanding  a  writ  of  certiorari. 
So,  as  to  the  Act  of  1825.  It  gives  the  remedy  where  the 
tenant  has  removed  from  the  premises,  leaving  no  goods  thereon, 
refuses  to  give  security  for  the  rent,  and  yet  declines  to  surrender 
the  possession.  A  certiorari  is  clearly  not  needed  in  such  cases. 
But  in  the  Acts  of  1830  and  1863  the  proceedings  are  entirely 
without  a  jury ;  under  that  of  1830  before  two  aldermen,  under 
that  of  1863  before  a  single  alderman. 
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It  is  not  singular,  therefore,  that,  inasmuch  as  both  these  acts 
are  in  derogation  of  the  common-law  right  of  trial  by  jury,  the 
legislature  deemed  it  essential  to  place  the  question  at  rest  whether 
the  writ  of  certiorari  which  had  been  theretofore  allowed  by  said 
acts  should  operate  as  a  supersedeas.  This  we  regard  as  the  proper 
construction  of  the  Act  of  1865.  To  extend  it  to  the  Act  of  1772, 
»in  which  a  statutory  certiorari  had  never  been  allowed,  would  be, 
in  our  judgment,  to  carry  the  Act  of  1865  beyond  its  manifest 
intent  as  well  as  its  express  terms.  An  ingenious  argument  was 
made  on  behalf  of  both  the  plaintiff  and  defendant  in  error  upon 
the  grammatical  construction  of  said  last-named  act.  We  are 
unable  to  see  that  the  view  we  have  taken  of  it  does  any  violence 
to  its  proper  reading.  When  the  legislature  intend  so  radical 
a  change  in  existing  legislation  as  to  make  a  certiorari  a  superse- 
deas to  proceedings  under  the  Act  of  1772  they  will  probably  say 
so  in  express  terms,  and  not  leave  it  to  rest  upon  implication,  or 
the  yet  more  uncertain  rule  as  to  which  of  two  antecedents  shall 
govern  a  verb. 

The  questions  raised  by  the  remaining  assignments  need  not 
be  discussed.     Most  of  them  refer  to  matters  dehors  the  record. 

The  judgment  is  aflSrmed. 


Abrahams  versus  Cooper. 

1.  In  an  action  for  malicious  prosecution  and  false  imprisonment,  the 
narr,  averred  the  plaintiff's  arrest,  imprisonment  and  general  damages  from 
disgrace,  anxiety  and  pain,  and  expenses,  &c.  Held  that  he  might  prove 
that  he  had  no  bed  nor  covering  whilst  in  the  city  station-house,  and  suffered 
from  the  cold  and  want  of  food. 

2.  Malice  was  the  gist  of  the  action  and  the  natural  and  probable  conse- 
quence of  the  arrest  was  the  imprisonment. 

3.  Although  the  officers  of  tne  city  also  may  have  been  in  fault,  the  de- 
fendant was  not  relieved  for  his  participation  in  the  wrong. 

February  —  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  240. 

This  was  an  action  on  the  case  brought  December  80th  1871, 
by  Joseph  Cooper,  against  J.  K.  Abrahams. 

The  action  was  for  malicious  prosecution  and  false  imprisonment 
"maliciously,  &c.,  and  without  probable  cause.**  The  declaration  set 
out  with  great  particularity,  the  charge  of  larceny,  before,  the  alder- 
man, the  issuing  of  the  warrant,  the  arrest  of  plaintiff,  his  imprison- 
.ment  at  the  "  Central  Station,"  his  binding  over  to  the  Court  of 
Quarter  Sessions,  his  trial  and  acquittal,  and  concluded : — 

'*  By  means  of  which  said  several  premises  he,  the  said  plaintiff, 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  233 

[Abrahams  v.  Cooper.] 

hath  been  and  is  greatly  injured  in  his  said  credit  and  reputation, 
and  brought  into  public  scandal,  infamy  and  disgrace,  &c. ;  *  *  * 
and  also  the  said  plaintiff  hath,  by  means  of  the  premises,  suffered 
great  anxiety  and  pain  of  body  and  mind,  and  hath  been  forced 
and  obliged  to  lay  out  and  expend,  and  hath  laid  out  and  expended 
divers  large  sums  of  money,  in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  five  hundred  dollars,  in,  for  and 
about  the  procuring  his  discharge  from  the  said  in)prisonment  and 
defending  of  himself  in  the  premises,  and  the  manifestations  of  his 
innocence  in  that  behalf,  and  hath  been  greatly  hindered  and  pre- 
vented, by  reason  of  the  premises,  from  following  and  transacting 
his  lawful  and  necessary  affairs  and  business  for  a  long  space  of 
time,  to  wit,  for  the  space  of  one  year  ;  and  also  by  reason  and  by 
means  of  the  said  premises,  the  said  plaintiff  hath  been  and  is 
otherwise  greatly  injured  in  his  credit  and  circumstances. 

The  cause  was  tried  before  Briggs,  J.,  October  3d  1873. 

The  evidence  of  the  plaintiff  was,  that  on  the  12th  of  October 
1871,  he,  with  his  brother,  went  into  the  defendant's  store  in 
Philadelphia,  to  purchase  some  clothing;  that  after  talking  some 
time  with  defendant  about  clothing,  which  he  was  urging  plain- 
tiff to  buy,  plaintiff  positively  refused  to  buy ;  the  defendant 
then  said  he  would  have  him  arrested  for  stealing  a  vest;  that 
defendant  called  a  police  oflScer,  who  arrested  plaintiff  and  took 
him  before  an  alderman,  who  committed  him  in  default  of  bail ; 
he  was  taken  to  the  station-house  about  noon  of  the  same  day ;  the 
next  morning  he  was  released  on  bail. 

In  his  examination  on  his  own  behalf  the  plaintiff  was  asked : 

'*  What  had  you  to  sleep  on  in  the  station-house?"  The  ques- 
tion was  objected  to  by  the  defendant,  on  the  ground  that  if  plain- 
tiff suffered  while  in  the  station-house,  the  city,  and  not  the  defend- 
ant, was  responsible  for  the  injury.  The  question  was  admitted 
and  a  bill  of  exceptions  sealed. 

The  plaintiff  testified  that  he  had  no  bed  but  a  board,  no  cover- 
ing but  his  own  coat ;  that  it  was  cold,  the  wind  blowing  through 
the  grates ;  that  he  was  taken  to  Moyamensing  prison  about  eleven 
o'clock  the  next  day ;  that  he  had  nothing  to  eat  from  the  time 
he  had  left  home  until  he  got  to  the  prison ;  that  he  was  dis- 
charged about  one  o'clock  on  bail  for  his  appearance  at  court. 
He  was  tried  and  found  "Not  guilty,''  November  17th  1871. 

There  was  other  evidence  corroborating  plaintiff's  testimony 
and  detailing  the  circumstances  of  the  case. 

The  defendant  gave  evidence  for  the  purpose  of  showing  prob- 
able cause  and  and  want  of  malice. 

The  court  charged : — 

"Before  the  plaintiff  can  recover,  the  evidence  should  satisfy 
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you  that  there  was  no  probable  cause  for  making  the  arrest,  and 
that  the  defendant  was  actuated  by  malice  in  doing  so. 

"  Probable  cause  may  be  defined  to  be  the  existence  or  apparent 
existence  of  such  facts  and  circumstances  at  the  time  of  the  arrest, 
as  to  induce  a  man  of  ordinary  caution  and  prudence  to  believe 
that  the  plaintiff  was  guilty  of  the  larceny  of  the  vest.  You  may 
infer  malice,  if  the  evidence  warrants  it,  from  the  want  of  probable 
cause. 

"  Then,  if  you  find  that  the  defendant  was  actuated  by  malice  in 
arresting  the  plaintiff,  and  did  it  without  probable  cause,  you  will 
proceed  to  assess  the  damages.  In  doing  this,  you  may  consider 
the  deprivation  of  the  plaintiff's  liberty  by  being  thrown  into  prison ; 
his  physical  suffering  while  there,  occasioned  by  the  arrest,  [and 
you  have  heard  what  he  has  said  about  being  compelled  to  lie 
upon  a  bench  for  a  bed,  and  having  nothing  to  eat  till  the  next 
day  at  eleven  o'clock  in  Moyamensing  prison ;]  and  the  risk  he 
was  subjected  to  of  being  convicted  and  punished  for  the  larceny 
charged  against  him.  These  are  elements  of  damages  for  your 
consideration,  in  case  the  evidence  satisfies  you  the  plaintiff  is 
entitled  to  recover.*' 

The  verdict  was  for  the  plaintiff  for  $1000.  The  defendant  took 
a  writ  of  error :  he  assigned  for  error  the  admission  of  the  evi- 
dence objected  to  and  the  portion  of  the  charge  in  brackets. 

W.  L.  ffiraty  for  plaintiff  in  error. — The  special  damage  should 
result  not  from  the  intervening  agency  of  others  unless  the  inter- 
vening agents  be  set  in  motion  by  the  primary  wrongdoer,  but  it 
is  requisite  that  it  should  be  the  legal,  direct  and  necessary  result 
of  the  injury :  Addison's  Law  of  Torts  817.  The  special  damages 
must  be  proved  as  laid :  Gerhard  v.  Bates,  2  E.  &  B.  490 ;  Vicars 
V.  Wil cocks,  8  East  2 ;  Ashley  v.  Harrison,  1  Esp.  49;  Clark  v. 
Wendell,  18  Wend.  229;  1  Chitty's  PI.  888;  Butler  v.  Kent,  19 
Johns.  R.  228 ;  Rochester  &  S.  R.  Co.  v.  Curtiss,  20  Barb.  (N.  Y.) 
282 ;  Hoey  v.  Felton,  5  Law  Times,  N.  S.  354, 11  C.  B.  (N.  S.  142. 

Evidence  cannot  be  given  of  special  damage,  unless  set  out  in 
the  declaration:  2  Chitty's  PL  246,  note  k;  Peake  N.  P.  C.  46, 
62,  252  note  g,  253. 

P.  T.  Ransford  (with  whom  was  J.  H.  Shakespeare  and  «7.  jff. 
JEFeverin)^  for  defendant  in  error. — A  verdict  will  aid  the  want  of 
an  averment  in  the  declaration :  Thompson  v.  Muster,  1  Dallas 
461 ;  Miles  v.  Oldfield,  4  Yeates  423;  Weinberger  v.  Shelly,  6 
W.  &  S.  336. 

Had  the  objection  to  the  evidence  on  the  trial  been  placed  upon 
the  ground  of  the  absence  of  any  averment  in  the  declaration,  the 
evidence  might  have  been  waived  by  the  plaintiff,  or  the  objection 
obviated :  Rowe  v.  Power,  2  New  R.  36 ;  Kensington  v.  Inglis, 
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8  East  273 ;  Baring  v.  Shippen,  2  Binney  168 ;  Shenk  v.  Mingle, 
13  S.  &  R.  29;  Dorman  v.  Turnpike  Co.,  3  Watts  126 ;  Drexel  v. 
Man,  6  W.  &  S.  343,  386;  Milliken  v.  Barr,  7  Barr  24 ;  Bingham 
v.  Guthrie,  7  Harris  419;  Steckel  v.  Steckel,  4  Casey  233; 
Franklin  Fire  Co.  v.  Updegraflf,  7  Wright  358 ;  Hilling  v.  Wilson, 
1  Grant  121.  One  of  the  grounds  of  recovery  in  actions  for  mali- 
cious prosecution  is,  for  the  suffering  and  damage  to  the  person  by 
imprisonment:  Savill  v.  Roberts,  12  Mod.  208;  Jones  v.  Givin, 
Gilbert's  Cas.  Law  and  Eq.,  p.  201 ;  Munns  v.  Dupont,  3  Wash. 
C.  C.  R.  31 ;  Laing  v.  Colder,  8  Barr  483.  In  an  action  for  false 
imprisonment,  evidence  that  the  plaintiff  was  stinted  in  his  food, 
when  confined,  can  be  received  if  specially  pleaded :  Lowdrick  v. 
Goodrich,  Peake's  N.  P.  46  ;  Petit  v,  Addington,  Id.  61 ;  Hart  v. 
Evans,  8  Barr  21 ;  Spigelmoyer  v.  Walter,  3  W.  &  S.  540.  A 
plaintiff  may  allege  in  his  declaration  and  prove  to  aggravate  the 
damages  circumstances  for  which  singly  he  could  not  recover :  Dix 
V.  Brookes,  1  Strange  61 ;  Russell  v.  Cornf,  1  Salkeld  119 ;  Merest 
V.  Harvey,  5  Taunt.  442 ;  Boyce  w.  Bayliff,  1  Camp.  68  ;  Hartley 
V.  Herring,  8  Term  R.  130 ;  Ingram  v.  Lawson,  5  Bing.  N.  C.  33. 

Judgment  was  entered  in  the  Supreme  Court,  February  7th 
1876, 

Per  Curiam. — Malice  was  the  gist  of  this  action,  and  the  natu- 
ral and  probable  consequence  of  this  arrest  was  the  imprisonment 
of  the  plaintiff.  The  suffering  of  the  plaintiff  from  cold,  the  want 
of  a  bod  to  lie  upon,  and  deprivation  of  food  for  many  hours,  sprang 
directly  from  the  imprisonment  to  which  the  malice  of  the  defendant 
exposed  the  plaintiff.  Because  others  may  have  also  been  in  fault, 
it  does  not  take  away  the  participation  of  the  defendant  in  the 
wrong  done  to  the  plaintiff. 

Judgment  affirmed. 


Mount  Moriah  Cemetery  Association  versus  Com- 
monwealth of  Pennsylvania  ex  rel.W.  H.  Boileau 
and  Margaret  Jones. 

1.  An  incorporated  cemetery  company  was  authorized  to  make  by-laws, 
&c.,  to  sell  lots  in  fee  simple  or  otherwise  for  sepulture  alone,  under  such 
rules  as  the  managers  might  ordain  for  the  burial  of  the  dead,  &c.  The  by- 
laws provided  tlmt  there  should  be  no  burial  without  a  written  permit  from 
the  secretary,  and  that  all  transfers  of  lots  must  be  registered  m  the  office 
of  the  association.  Boileau  bought  a  lot,  and  his  deed  was  registered  ;  he 
conveyed  it  to  Jones,  a  colored  woman ;  this  deed  was  not  registered.  She 
applied  for  a  permit  to  bury  her  husband ;  the  secretary  declined,  because 
toe  lot  was  registered  as  Boileau's.  Boileau  asked  for  a  permit  to  her  to 
bury  her  husband  in  the  lot ;  the  managers  then  directed  the  secretary  to 
refuse  an  approval  of  the  transfer  to  Jones.    The  secretary  refused  to  issue 
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a  permit  for  the  burial :  Hdd^  that  Boileau  had  the  right  to  bury  the  hus- 
band ;  that  the  refusal  to  issue  the  permit  was  arbitrary  and  unreasonable, 
and  mandamus  lay  to  compel  the  company  to  issue  the  permit. 

2.  When  Boileau  purchased,  there  being  no  restriction  on  his  right  of 
burial,  the  company  could  not  afterwards  abridge  his  rights. 

3.  W.  C.  &  Philadelphia  Railroad  Co.  v.  Miles,  5  P.  F.  Smith  209,  re- 
marked on. 

February  28th  1876.  Before  Sharswood,  Mbrcur,  Gordon 
Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Philadelphia^  No.  3 : 
No.  108,  to  January  Term  1873. 

This  was  a  mandamus  by  the  Commonwealth  of  Pennsylvania, 
on  the  relation  of  William  H.  Boileau  and  Margaret  Jones,  against 
the  Mount  Moriah  Cemetery  Association.  The  defendants  were 
incorporated  by  Act  of  Assembly  of  March  27th  1855  (Pamph.  L. 
of  1857,  p.  729). 

The  act  incorporated  a  number  of  persons  by  name,  and  author- 
ized them  to  increase  the  number  of  corporators  from  the  lot- 
holders,  so  that  the  association  should  never  be  less  than  twenty 
nor  more  than  one  hundred,  with  power  to  ordain  by-laws,  rules 
and  regulations ;  to  purchase  land  and  lay  it  out  in  plats  and  burial 
lots ;  to  erect  vaults  and  buildings,  and  do  all  other  things  neces- 
sary to  fit  "  the  ground  for  a  cemetery,  and  to  sell  and  dispose  of 
such  lots,  in  fee  simple  or  otherwise,  for  the  purpose  of  sepulture 
to  individuals,  societies  or  congregations,  without  distinction  or 
regard  as  to  sect,  under  such  conditions,  rules  and  regulations  as 
the  said  corporators  or  managers  may  establish  for  the  government 
of  lot-holders,  visitors  to  the  cemetery  and  burial  of  the  dead." 

"  Every  lot  in  said  cemetery  shall  be  held  by  the  proprietor  for 
the  purpose  of  sepulture  alone,  transferable  with  the  consent  of 
the  managers  thereof,  and  shall  not  be  liable  to  attachment  or  exe- 
cution ;  and  said  burial  lots,  when  sold  by  the  company,  shall  here- 
after be  for  ever  exempted  from  taxation." 

The  following  are  by-laws  of  the  company  : — 

"  6.  All  graves,  post-holes  and  excavations  for  vaults  and  foun- 
dations shall  be  dug  by  workmen  in  the  employment  of  the  associ- 
ation, for  which  the  most  reasonable  charges  will  be  made.  No  inter- 
ment shall  take  place  without  a  written  permit  from  the  secretary. 

"  7.  No  right  or  privilege  of  burial  shall  be  derived  by  any 
compulsory  sale  or  transfer  to  any  purchaser. 

"  8.  No  transfer  or  sale  of  lots  made  by  auction  will  be  allowed 
to  take  place  in  the  cemetery.  AH  transfers  of  lots  must  be  regis- 
tered in  the  office  of  the  association. 

]^  «  ♦  3|C  «  ♦  ♦ 

"  10.  The  remains  of  no  person  who  died  of  small-pox  or  other 
contagious  disease,  shall  be  permitted  to  be  deposited  in  the  receiv- 
ing vault.  No  permit  shall  be  granted  to  a  stranger  for  the  use 
of  the  vault,  unless  the  sum  of  five  dollars  as  the  first  instalment 
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OB  account  of  a  lot,  and  also  the  cost  of  a  grave,  be  first  paid  by 
the  person  so  applying." 
The  petition  set  out, 

1.  The  act  of  incorporation. 

2.  On  the  16th  of  April  1875,  the  company  conveyed  to  Boileau 
a  lot,  No.  48,  containing  240  square  feet,  one-half  of  section  58, 
to  be  used  for  burial  purposes.  It  was  paid  for,  and  the  deed  duly 
registered.  Appended  to  the  deed  to  Boileau  is  a  "note,'*  that 
all  transfers  of  lots,  to  be  valid,  must  be  approved  by  the  secretary 
and  registered,  &c. 

3.  On  the  same  day,  Boileau  entered  into  a  parol  agreement  to 
convey  a  portion  of  the  said  lot  to  Mrs.  Margaret  Jones,  a  colored 
woman  and  wife  of  the  late  Henry  Jones,  deceased,  which  said 
Margaret  Jones  joined  in  this  petition,  the  consideration  therefor 
being  the  sum  of  $100,  which  amount  at  said  date  was  paid 
Boileau.  At  or  about  said  date  the  lot  in  question  was  inspected 
by  the  petitioners  in  the  presence  of  the  superintendent  and  sec- 
retary, who  drew  out  the  plan  of  the  lot,  marked  the  grave,  and 
interposed  no  objection  whatever  to  the  contemplated  transfer  of 
the  lot  to  Margaret  Jones. 

4.  On  April  17th  1875,  upon  the  order  of  Boileau,  with  the  full 
knowledge  and  tacit  consent  of  the  said  corporation,  through  its 
authorized  oflBcers,  the  body  of  one  Elizabeth  Clark,  a  colored  wo- 
man and  sister  of  Margaret  Jones,  was  interred  in  the  said  lot,  after 
due  public  notice  given  by  advertisement  in  newspapers  published 
in  said  city,  which  expressly  stated  that  the  remains  of  the  deceased 
woman  would  be  conveyed  to  Mount  Moriah  Cemetery  from  Bethel 
Church,  which  place  of  worship  was  well  known  by  the  commu- 
nity to  be  attended  solely  by  colored  people. 

6.  On  May  10th  1875,  Boileau,  by  deed  in  proper  form  and 
legally  acknowledged,  conveyed  to  Margaret  Jones  the  entire  lot 
herein  above  referred  to,  to  be  used  by  her  for  burial  purposes,  the 
consideration  therefor  being  $180,  which  said  sum  was  paid  in  full 
by  Margaret  Jones.  The  deed  in  question  was  forthwith  delivered 
to  Margaret  Jones,  without  the  formality  of  approval  by  the  sec- 
retary and  registration. 

6.  Boileau  omitted  to  obtain  such  approval  and  registration  of 
the  said  deed  before  delivery  thereof  to  Margaret  Jones,  simply 
because  to  his  knowledge  the  rule  enjoining  such  approval  and 
registration  was  in  most  cases  virtually  a  dead  letter  and  never 
strictly  enforced.  This  knowledge  was  based  on  the  fact  that 
your  petitioner  had  disposed  to  purchasers  of  more  than  $50,000 
in  value  of  the  burial  lots  of  the  said  corporation,  and  not  one-half 
of  the  deeds  to  the  lots  so  sold  were  ever  approved  and  registered, 
although  in  many  instances  interments  of  bodies  took  place  in  the 
lots  reiferred  to  in  such  conveyances  with  the  knowledge  and  full 
consent  of  the  corporation  aforesiaid. 
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7.  The  transfer  of  the  said  lot  to  Margaret  Jones  was  made  with 
the  full  knowledge  of  H.  P.  Connell,  who  was  the  secretary  and 
superintendent,  intrusted  with  its  general  management.  The  pre- 
vious interment  of  a  colored  woman  in  the  lot,  and  that  Margaret 
Jones  was  a  colored  woman,  and  the  prospective  uses  of  the  said 
lot  for  the  interment  of  the  colored  members  of  the  family  of 
Margaret  Jones,  were  known  to  him,  and  not  only  was  no  objection 
interposed  to  the  conveyance,  either  by  Connell  or  by  the  corpo- 
ration, but  at  or  about  the  time  of  the  said  sale  and  conveyance 
to  Margaret  Jones,  Connell  expressed  to  Boileau  a  regret  that  the 
company  itself  had  not  made  the  said  transfer  to  Margaret  Jones 
direct,  and  a  desire  that  the  improving  the  lot  for  the  use  of  Mar- 
garet Jones  should  be  intrusted  to  him  and  another  official. 

8.  After  the  date  of  the  latter  conveyance,  Margaret  Jones  and 
her  late  husband,  Henry  Jones,  commenced  to  adorn  and  improve 
the  said  burial  lot,  and  contracted  with  Mr.  Daniel  Connell  for  the 
erection  of  an  iron  railing  which  should  enclose  the  lot,  attached 
to  marble  posts,  each  conspicuously  marked  "  Henry  Jones," 
which  work  was  completed  in  the  summer,  and  the  sum  of  $160 
paid  therefor,  ConnelFs  name  having  been  suggested  to  your  peti- 
tioner by  the  officer  in  charge  of  the  cemetery. 

9.  Neither  of  the  petitioners  were  ever  notified  until  September 
27th  1875,  of  any  opposition  to  the  approval  and  registration  of 
the  deed  to  Margaret  Jones,  nor  of  any  objection  to  the  occupancy 
of  the  lot  by  the  members  of  the  family  on  account  of  their  color. 

10.  On  September  26th  1875,  she  sent  a  messenger  to  the 
officers  in  charge  of  the  cemetery,  acquainting  them  with  the  death 
of  her  husband,  and  of  her  desire  and  intention  to  inter  him  in  the 
lot  on  September  27th  1875 ;  that  the  officer  in  charge  of  the 
grounds  promised  compliance  with  the  request,  and  that  a  grave 
should  be  dug  in  the  lot  in  proper  time,  and  received  the  case 
which  was  intended  to  enclose  the  coffin  of  the  decedent. 

11.  Full  arrangements  were  thereupon  made  for  the  funeral, 
advertisements  were  inserted  in  the  public  press,  and  a  large  con- 
course of  friends  assembled  at  his  house  on  September  27th  1875, 
to  participate  in  the  religious  exercises  and  to  attend  the  corpse  to 
the  grave. 

12.  About  fifteen  minutes  prior  to  the  time  advertised  for  the 
funeral,  &c.,  a  note,  of  which  the  following  is  a  copy,  was  left  at 
the  dwelling  of  Margaret  Jones : — 

"  Madam : — I  am  in  receipt  of  a  note  from  you,  requesting  a 
grave  to  be  dug  in  lot  No.  48  in  Mount  Moriah  Cemetery.  I  am 
unable  to  comply  with  your  request,  because  the  lot  in  question  is 
registered  as  belonging  to  William  H.  Boileau,  and  the  rules  of 
the  company  reauire  me  to  act  only  under  the  orders  of  the  regis- 
tered owner.     Very  respectfully, 

H.  P.  Connell,  Superintendent." 
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13.  The  note  was  immediate] j  sent  to  Boileau,  who  forthwith 
endorsed  thereon : — 

"Philadelphia,  Sept.  27th  1875. 
*'  Dear  Sir : — Please  to  let  the  bearer  bury  in  the  lot. 

W.  H.  BOILEAU." 

The  note  so  endorsed  was  at  once  conveyed  to  the  cemetery, 
and  with  the  two  deeds  was  handed  to  the  officer  in  charge,  who 
acknowledged  the  validity  of  the  order,  but  asserted  that  objection 
having  been  made  by  some  of  the  lot-holders  to  the  interment  of 
colored  people  in  the  cemetery,  he  was  instructed  by  the  managers 
not  to  allow  the  bodies  of  colored  people  to  be  brought  within  the 
grounds.  He  further  refused  to  allow  the  body  of  ihe  deceased  to 
be  temporarily  placed  in  the  receiving  vault  until  the  petitioner 
could  make  other  arrangements  for  its  interment. 

14.  Unaware  of  this  prohibition,  upon  the  conclusion  of  the 
religious  exercises  at  the  house,  the  funeral  procession  traversed 
its  route  to  the  cemetery,  when  its  passage  was  checked  by  parties 
purporting  to  be  sent  by  the  superintendent  for  the  purpose  of 
notifying  them  of  the  prohibition. 

15.  The  petitioner  therefore  was  compelled  to  convey  the  remains 
of  her  husband  to  the  receiving  vault  of  Lebanon  Cemetery,  where 
it  still  remains  unburied. 

16.  On  September  29th  1875,  demand  was  made  upon  James 
Smyth,  the  president  of  the  corporation,  and  upon  the  said  H.  P. 
Connell,  secretary  thereof,  forthwith  to  approve  and  register  the 
deed  to  your  petitioner  of  the  lot  in  question  from  the  said  Boileau ; 
or  should  that  demand  be  refused,  then  to  acknowledge  and  exe- 
cute the  order  of  Boileau  for  interment,  and  give  permission  to 
bury  her  late  husband  in  the  lot  To  this  demand  the  president 
has  made  no  reply ;  but  the  secretary  and  superintendent  has 
answered  with  a  peremptory  refusal  on  the  part  of  the  corporation 
to  approve  or  register  the  deed  to  your  petitioner,  or  to  honor  the 
order  for  interment. 

17.  The  prayer  was  for  a  mandamus  to  the  Mount  Moriah  Ceme- 
tery Association  to  accept  and  carry  into  execution  the  order  of 
Boileau,  and  at  once  permit  the  body  of  Henry  Jones  to  be  interred 
in  lot  No.  48,  &c.,  or  show  cause,  &c. 

An  alternative  mandamus  was  issued,  returnable  October  16th 
1875. 

The  defendants  answered  that  the  relators  were  not  entitled  to  a 
mandamus,  because, 

1.  They  were  improperlv  joined,  their  interests  being  several, 
and  the  injuries  to  them,  if  any,  require  different  remedies. 

2.  The  executor  or  administrator,  &c.,  of  Henry  Jones,  whose 
duty  it  was  to  pay  the  expenses  of  the  burial,  &c.,  was  not  made  a 
party. 
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3.  The  relators  bad  a  specific  remedy  at  law  other  than  was 
prayed  for. 

4.  Because,  by  Boileau's  own  deed  it  appeared  tbat  all  tranfers 
of  lots,  in  order  to  be  valid,  must  be  approved  by  the  secretary  and 
properly  registered ;  and  the  petition  admitted  that  there  was  no 
approval  or  registration  of  the  deed  to  Mrs.  Jones. 

5.  The  consent  of  the  managers  is  by  the  act  of  incorporation 
necessary  to  the  transfer  of  a  lot ;  and  a  mandamus  will  not  issue 
to  compel  an  act  not  merely  ministerial,  or  control  the  discretion 
conferred  by  the  act  of  incorporation. 

6.  A  mandamus  cannot  issue  to  settle  a  disputed  title  to  a  ceme- 
tery lot. 

Thev  further  answered,    ♦    ♦    ♦ 

3.  They  denied  the  allegations  of  the  concluding  clauses  of  the 
third  paragraph  of  the  petition. 

4.  They  averred  that  the  burial  of  Elizabeth  Clark,  mentioned 
in  the  fourth  paragraph,  was  without  the  knowledge  by  the  oflBcers 
of  the  defendants  that  she  was  a  colored  woman. 

5.  The  execution  and  delivery  of  the  deed  from  Boileau  to  Mrs. 
Jones  was  admitted,  but  it  was  averred  that  it  was  never  approved 
or  registered. 

6.  7.  They  denied  the  allegations  in  the  sixth  and  seventh  para- 
graphs of  the  petition. 

9.  They  denied  the  allegations  of  the  ninth  paragraph  of  the 
petition,  and  averred  that  they  had  received  the  following  request, 
signed  by  a  large  number  of  lot-holders,  viz. : — 

"  We,  the  undersigned  owners  of  lots  in  Mount  Moriah  Ceme- 
tery, having  learned  that  a  person  of  color  has  purchased  from 
Mr.  William  H.  Boileau  a  lot  in  said  cemetery  for  the  purpose  of 
interment,  and  demands  a  requisite  transfer  of  the  same  from  the 
association,  do  hereby  protest  against  the  same,  and  request  that 
your  approval  of  such  transfer  be  withheld.  We  are  led  to  make 
this  request  by  a  knowledge  of  the  prejudice  which  will  be  aroused 
against  the  cemetery  if  the  precedent  of  this  transfer  were  esta- 
blished and  the  consequent  depreciation  of  value  of  property  ia 
this  cemetery  that  would  certainly  result  from  such  a  prejudice." 

In  pursuance  of  the  request,  the  managers  resolved, 

"  TTiat  we  accede  to  the  request  of  the  petitioners,  and  that  the 
officers  be  directed  to  refuse  to  make  such  transfer." 

Notice  of  these  proceedings  was  at  once  given  to  Boileau,  and 
afterwards  he  applied  for  the  approval  and  registration  of  the  deed 
to  Mrs.  Jones,  and  the  approval  was  refused.  No  notice  was  given 
to  Mrs.  Jones,  because  she  was  not  recognised  as  having  any  inte- 
rest in  the  lot. 

10.  The  notice  of  the  death  of  Henry  Jones  and  Mrs.  Jones's 
desire  to  bury  him  in  the  lot  mentioned  in  the  tenth  paragraph  of  the 
petition,  came  to  the  cemetery  on  Saturday,  September  26th  1875, 
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between  eight  and  nine  o'clock  at  night,  directed  to  the  secretary, 
the  messenger  bringing  with  him  a  case.  The  secretary  was  absent, 
and  the  note  and  case  were  received  by  the  foreman  of  the  grounds, 
who  was  without  authority  in  the  matter.  The  respondents  denied 
that  the  foreman  promised  that  a  grave  should  be  dug.  The 
answer  of  the  secretary  referred  to  in  paragraph  twelve  of  the 
petition  was  sent  on  the  following  Monday. 

**  16.  *  *  *  We  refused  to  permit  a  transfer  of  a  lot  to  a  colored 
person  because,  as  we  are  advised  and  believe,  our  charter  gave  us 
full  discretion  in  the  matter,  and  we  were  informed  and  believed, 
and  now  believe,  that  so  great  is  the  opposition  on  the  part  of  a 
large  majority  of  our  many  thousand  lot-holders  to  the  interuient 
of  colored  persons  in  the  cemetery  among  their  deceased  friends 
and  relatives,  that,  if  we  were  to  permit  it,  it  would  probably  lead 
to  acts  of  violence  and  breaches  of  the  peace,  large  numbers  of  the 
dead  already  interred  therein  would  be  removed,  as  has  been 
expressly  threatened  in  many  instances,  the  association  would  be 
financially  ruined  and  compelled  to  leave  the  thousands  of  existing 
graves  to  the  result  of  abandonment  and  neglect,  and  those  who 
have  already  paid  us  their  money  and  obtained  rights  which  it 
is  our  duty  to  protect,  would  thus  be  greatly  wronged  and 
injured."  ***♦*♦ 

"  For  these  considerations  we  refused  to  permit  the  burial  of 
said  Henry  Jones  on  the  order  of  said  Boileau,  which  order  was  an 
indirect  and  evasive  mode  of  reaching  a  result  which  he  had  not 
been  able  to  reach  directly,  but  one  which  a  provision  in  our  sixth 
by-law  and  regulation,  that  ^  no  interment  shall  take  place  without  a 
written  permit  from  the  secretary,*  enables  us  to  defeat.*' 

The  Commonwealth  demurred  to  the  return,  and  set  out  the 
following  causes  of  demurrer  : — 

1,  2.  The  return  did  not  make  known  any  cause  sufficient  in 
law  why  a  peremptory  mandamus  should  not  be  issued ;  nor  any 
right  in  the  respondent  to  refuse  to  allow  and  permit  the  body  of 
Henry  Jones  to  be  buried  in  the  lot. 

8.  It  was  admitted  by  said  return  that  William  H.  Boileau  was 
the  owner  in  fee  of  the  lot  of  ground  in  the  writ  mentioned,  for 
purposes  of  burial,  under  a  deed  from  this  respondent,  to  him  duly 
registered,  and  that  his  order  in  writing  for  the  burial  of  said 
Henry  Jones  in  said  lot  was  known  to  the  respondent ;  but  the 
respondent  has  not  shown  by  said  return  any  right  of  said  respond- 
ent to  refuse  to  permit  Margaret  Jones  to  bury  the  body  of  her 
late  husband,  Henry  Jones,  in  accordance  with  said  order. 

4.  The  fact  that  said  Henry  Jones  was  a  colored  person  did  not 
in  law  justify  the  respondent  in  refusing  to  permit  the  burial  of 
the  body  in  said  lot  of  ground. 

6.  The  withholding  of  a  special  permit  for  the  burial  of  said 
31  P.  F.  Smith— 16 
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body  as  stated  in  said  return  was  illegal,  and  furnished  no  jasti- 
fication  to  the  respondent. 

6.  It  was  admitted  in  the  return  that  Willliam  H.  Boileau  exe- 
cuted and  delivered  a  deed  to  Margaret  Jones  on  May  10th  1875, 
for  the  lot  of  ground  mentioned  in  the  writ ;  and  the  averment 
that  the  deed  was  not  approved  by  the  managers,  or  registered  in 
the  oflSce  of  the  association,  was  not  sufficient  in  law  to  defeat 
the  right  of  Margaret  Jones  to  bury  the  body  of  her  late  husband 
in  the  lot  by  virtue  of  the  said  conveyance  to  her. 

7.  The  respondent  had  not  shown  any  legal  right  to  refuse  to 
approve  and  register  said  deed  to  Margaret  Jones. 

The  Court  of  Common  Pleas,  No.  3,  Ludlow,  P.  J.,  delivered 
the  following  opinion  : — 

*  ♦  ♦  44  The  relators  have,  or  one  of  them,  by  the  act  of 
the  defendants,  a  fee  simple  in  the  lot.  Undoubtedly  the  ground 
thus  held  can  only  be  used  for  the  purpose  of  sepulture,  and  this 
right,  if  it  exists  in  either  of  the  relators,  is  absolute.  A  body  is 
brought  to  the  grave  for  burial :  how  can  a  remedy  be  provided 
except  by  mandamus,  if  then  and  there  the  corporation  refuse  to 
permit  the  body  to  be  deposited  ?  This  cause  is  not  like  the  mere 
disturbance  or  obstruction  of  an  easement  for  which  damages  may 
be  recovered,  as  in  the  case  of  a  pew-Owner,  who  has  generally  a 
limited  usufructuary  right  only,  and  who  may  recover  damages  for 
its  destruction  or  loss  ;  nor  is  it  analogous  to  the  class  of  cases  in 
which  equity  would  decree  the  specific  performance  of  a  contract, 
because  a  remedy  must  be  speedily  applied.  The  very  function  of 
the  writ  of  manaamus  is  to  set  in  motion  and  compel  action,  and 
any  existing  legal  remedy  relied  upon  as  a  bar  to  interference  by 
mandamus,  must  not  only  be  an  adequate  remedy  in  the  general 
sense  of  the  term,  but  it  must  be  specific,  and  appropriate  to  the 
particular  circumstances  of  the  case :  High,  Ex.  Legal  Remedies, 
pp.  12-19.  Being  of  the  opinion  that  no  legal  remedy  can  be 
applied  in  cases  of  this  kind  except  by  the  exercise  of  extraordinary 
power,  I  proceed  to  consider  the  other  propositions  of  law  involved 
in  this  case. 

"  The  charter  of  this  corporation  is  the  law  of  its  being,  and 
that  charter  must  be  strictly  construed.  ♦  *  ♦ 

"  Unquestionably,  in  my  judgment,  any  transfer  without  the 
approval  of  the  managers  was  in  direct  violation  of  the  organic 
law  of  the  corporation,  and  vested  no  title  in  Mrs.  Jones — the  cor- 
poration being  the  paramount  owners  of  the  soil,  conveyed  to 
Boileau  '  subject  to  the  articles  of  incorporation  under  the  rules 
and  regulations*  of  the  company.  As  the  undisputed  owners  they 
undoubtedly  could  incorporate  any  covenant  in  their  conveyance 
not  prohibited  by  public  policy,  and  the  article  of  the  charter  which 
prohibits  a  transfer  to  any  person  without  the  approval  of  the 
managers,  is  a  covenant  binding  upon  the  grantee  in  the  deed. 
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"  Even  if  I  am  mistaken  in  my  view  of  the  law  upon  this  point, 
the  question  of  title  in  Mrs.  Jones  is  at  least  doubtful,  and  if  the 
case  ended  here,  I  should,  without  hesitation,  refuse  this  writ. 
There  is,  however,  another  relator,  and  his  rights  are  now  to  be 
considered  in  the  final  disposition  of  the  cause. 

"  It  is  admitted  that  Boileau  is  an  owner  in  fee,  *  subject  to  the  con- 
ditions of  the  act  of  incorporation  under  the  rules  and  regulations 
adopted  by  the  managers  of  the  cemetery,  of  the  lot  specified  in  the 
pleadings.  Upon  the  27th  day  of  September  1875,  he  endorsed  upon 

a  letter  written  by  the  superintendent  to  Mrs.  Jones,  the  following : 
******* 

(Judge  Ludlow  here  quoted  Boileau's  endorsement  and  the  secre- 
tary's reply.) 

*'  The  sixth  by-law  declares,  among  other  things,  *  that  no  inter- 
ment shall  take  place  without  a  written  permit  from  the  secretary.* 

"  Undoubtedly  the  by-law  is  a  reasonable  and  legal  one,  and 
ought,  in  a  proper  case,  to  be  enforced,  but  under  it,  can  the  owner 
in  fee  simple  be  refused  the  exercise  of  any  right  which  is  incident 
to  an  absolute  ownership  ? 

"The  answer  of  this  question  depends  upon  the  nature  of  the 
right  claimed,  the  time  when,  and  manner  in  wljich  it  is  proposed 
to  exercise  it,  under  the  very  terms  of  the  charter  and  by-laws  of 
the  corporation.  It  is  not  contended  here  that  any  objection  can 
be  made  to  the  manner  in  which  it  was  proposed  to  bury  Henry 
Jones,  nor  to  the  time  when  it  was  intended  to  inter  his  body. 

"  The  only  question  then  remaining  is,  what  was  the  nature  of 
the  right  by  virtue  of  which  the  relator,  Boileau,  claimed  to  act  ? 
Untrammelled  by  charter  or  by-law,  it  is  clear  that  Boileau  might 
bury  whomsoever  he  saw  fit  in  his  own  lot. 

"  Under  the  charter,  by  section  4,  the  ordinary  rights  of  an 
owner  were  only  so  far  restrained  as  to  limit  the  use  of  the  lot  to 
the  '  sepulture  of  individuals,  societies  or  congregations,  without 
distinction  or  regard  as  to  sect.'  There  is  here  clearly  no  distinc- 
tion in  terms  as  to  nationality  or  color,  and  the  word  '  sect'  neces- 
sarily includes  any  number  of  individuals  who  compose  the  mem- 
bers of  a  congregation  or  society,  united  in  some  settled  tenets,  or 
who  follow  the  teachings  of  a  certain  leader.  It  would  seem  there- 
fore that,  while  individuals  may  be  buried  by  the  owner  in  fee 
simple  of  a  lot,  in  said  lot,  without  distinction  of  nationality  or 
color,  no  objection  can  be  made  because  any  individual  is  a  member 
of  a  society  or  congregation,  commonly  called  a  *sect.* 

"  But  it  may  be  contended  that,  by  virtue  of  some  section  of 
the  charter  and  by-laws,  '  some  condition,  rule  or  regulation'  may 
limit  the  exercise  of  a  right  which  belongs  to  every  owner  in  fee 
of  the  soil.  In  his  letter  to  Mrs.  Jones,  the  secretary  of  the  com- 
pany refused  to  give  her  the  usual  permit,  because  Boileau  was  the 
owner  of  the  lot,  and  thereupon  Boileau,  under  the  regulation  con- 
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cerning  ^permits/  demanded  a  permit,  when  he  endorsed  upon  the 
letter  the  words,  '  please  let  the  bearer  bury  in  the  lot.' 

"  What  additional  condition,  rule  or  regulation  was  to  be  com- 
plied with  ?  We  have  already  seen  that  individuals^  without  dis- 
tinction of  '  sect,*  may  be  buried  by  an  owner  in  fee  of  a  lot,  in 
the  cemetery,  and  we  have  searched  most  carefully  thoughout  the 
charter  and  by-laws  to  find  a  single  additional  condition,  rule  or 
regulation  upon  the  subject. 

*'  While  the  usual  rules  exist  for  the  adornment  of  the  grounds, 
depth  of  graves,  payment  of  charges,  &c.,  the  only  by  law  which 
limits  the  right  to  bury  an  individual,  is  the  10th,  which  declares 
that  no  person  who  dies  of  small-pox,  or  other  contagious  disease, 
shall  be  permitted  to  be  deposited  in  the  receiving  vault,  and  that 
no  permit  shall  be  granted  to  a  stranger  to  use  the  vault  without 
the  payment  of  a  certain  fee.  It  is  to  observed  that  the  action  of 
the  managers  on  30th  June  1875,  related  only  to  the  transfer  of 
lots ;  for  upon  that  day,  at  the  request  of  certain  petitioners,  it 
was  resolved  '  that  the  officers  be  directed  to  refuse  to  make  such 
transfers.' 

"  We  have  already  expressed  an  opinion  as  to  the  power  of  the 
company  to  control  the  transfer  of  lots ;  but  that  question  does 
not  arise  where  the  undisputed  owner  of  the  ground  sees  fit  to 
exercise  his  right  as  owner,  where  that  right  is  not  limited  by 
charter,  by-law,  condition,  rule  or  regulation,  and  is  in  fact  absolute. 

"  I  see  nothing  in  the  other  points  made  in  this  case  and  not 
covered  by  the  foregoing  opinion ;  because,  if  the  relators  are 
improperly  joined,  an  amendment  will  at  any  time  be  allowed. 
The  executors  ought  not  to  be  made  parties ;  and  a  disputed  ques- 
tion of  title  does  not  arise,  for  Mrs.  Jones  claims  either  in  her  own 
right  or  under  Boileau,  and  therefore  makes  no  adverse  demand. 

"  On  the  whole  case  I  am,  therefore,  of  the  opinion, 

"  1st.  That  Margaret  Jones  has  no  legal  title  to  the  lot  in  question, 
and  that  the  refusal  to  sanction  the  transfer  of  the  lot  by  Boileau 
to  her  was  within  the  corporate  power  of  the  managers  of  the 
cemetery. 

"2d.  That  the  relator,  William  H.  Boileau,  as  the  owner  in  fee 
of  the  ground,  had  the  legal  right,  as  an  incident  to  his  ownership, 
to  bury  the  body  of  Henry  Jones  in  the  lot  so  owned  by  him,  and 
that  the  refusal  to  issue  a  permit  for  that  purpose  was,  under  the 
charter  and  by-laws  of  the  corporation,  an  arbitrary  and  unreason- 
able, and  therefore  an  unlawful  interference  with  the  legal  rights 
of  the  owner  of  the  soil." 

Judgment  was  accordingly  entered  for  the  Commonwealth  on 
the  demurrer. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error  the 
entering  of  judgment  for  the  Commonwealth  on  the  demurrer. 
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JT.  0,  Titus  and  JS.  S,  Miller^  for  plaintiffs  in  error. — Manda- 
mus will  not  lie  to  compel  the  performance  of  duties  requiring  the 
exercise  of  discretion :  High's  Extraordinary  Legal  Rem.  25.  This 
was  a  reasonable  exercise  of  discretion  :  W.  C.  &  Phila.  Railroad  Co. 
V.  Miles,  6  P.  F.  Smith  209.  Boileau's  right  was  but  an  easement 
(Kincaid's  Appeal,  16  P.  F.  Smith  411),  for  the  disturbance  of 
which  the  remedy  is  an  action  on  the  case :  Washburn  on  Easements 
515 ;  Commonwealth  v.  Rosseter,  2  Binn.  362.  A  mandamus  will 
be  granted  only  in  extraordinary  cases  to  prevent  a  failure  of  jus- 
tice :  Commonwealth  v.  Henry,  13  Wright  538  ;  James  v.  Com- 
missioners, 1  Harris  75 ;  Commonwealth  v.  Canal  Commissioners, 
2  Penna.  R.  518  ;  Heffner  v.  Commonwealth,  4  Casey  112;  King 
V,  Bristow,  6  Term.  168 ;  Reading  v.  Commonwealth,  1  Jones  196 ; 
Drexel  v.  Man,  6  W.  &  S.  386 ;  Resp.  v.  Clarkson,  1  Yeates 
46 ;  Shipley  v.  Bank,  10  Johns.  484  ;  Boyce  v.  Russel,  2  Cowen 
444 ;  Ex  parte  Robins,  7  Dowl.  (P.  C.)  568 ;  King  v.  The  Free 
Fishers,  7  East  353 ;  King  v.  Helsham,  2  B.  &  Ad.  622. 

W.  n,  Browne  and  W.  S,  Price,  for  defendants  in  error. — 
Mandamus  is  the  proper  remedy  in  this  case.  The  remedy  must 
place  the  party  in  the  same  situation  in  which  he  was  before  the 
act  complained  of:  Etheridge  v.  Hall,  7  Porter  (Ala.)  47  ;  High 
on  Mandamus  19,  20  ;  Commonwealth  v.  Councils  of  Pittsburg, 
10  Casey  509.  If  the  other  remedy  be  not  equally  convenient 
and  efficacious,  mandamus  will  lie :  Tapping  on  Mandamus  70 ; 
Fremont  v.  Crippen,  10  Cal.  211 ;  Griffen  v.  Steele,  1  Ed- 
munds (N.  Y.)  505.  It  goes  much  further  than  merely  to  compel 
the  performance  of  a  ministerial  duty :  Commonwealth  v.  Alle- 
gheny County  Comm'rs,  8  Casey  223 ;  Tapping  on  Mandamus  64 ; 
Arberry  v.  Beavers,  4  Texas  464  ;  Kentucky  v.  Denison,  24 
Howard  66 ;  Grant's  Ultra  Vires  46 ;  High  o\\  Mandamus  204, 
207.  It  will  compel  the  rector,  &c.,  of  a  parish  to  do  every  act 
requisite  for  the  burial  in  a  churchyard  of  the  corpse  of  a  parish- 
ioner :  Tapping  on  Mandamus  109.  No  vote  or  act  can  enlarge 
the  chartered  authority  of  a  corporation  :  Salem  v.  Ropes,  6  PicK. 
23 :  Discretionary  powers  must  not  be  arbitrarily  exerted :  Tap- 
ping on  Mandamus  67,  69 ;  Green's  Ultra  Vires  28,  577. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
8d  1876. 

Beyond  the  merely  technical  objection  urged  against  the  decree 
of  the  court  below,  and  which  we  regard  as  properly  disposed  of  in 
the  opinion  of  his  honor  Judge  Ludlow,  there  is  nothing  whatever 
of  merit  in  the  defendants'  case. 

When  Boileau  purchased  the  lot  in  question  there  was  no 
restriction  on  bis  right  of  sepulture,  and  the  managers  of  this  corn- 
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pany  had  no  power  afterwards  to  abridge  such  right  by  any  un- 
reasonable limitation  thereon. 

The  right  of  interment  was  refused  solely  on  the  ground  that 
the  body  was  that  of  a  colored  man.  The  reason  which  induced 
this  refusal,  as  well  as  the  resolution  of  June  30th  1875,  may  be 
found  in  a  petition  presented  by  certain  of  the  lot-owners  to  the 
president  and  board  of  managers  of  the  cemetery  company,  which 
we  give  in  extenso : — 

"  We,  the  undersigned  owners  of  lots  in  Mount  Moriah  Ceme- 
tery, having  learned  that  a  person  of  color  has  purchased  from 
Mr.  William  H.  Boileau  a  lot  in  said  cemetery,  for  the  purpose 
of  interment,  and  demands  a  requisite  transfer  of  the  same  from 
the  association,  do  hereby  protest  against  the  same,  and  request 
that  your  approval  of  such  transfer  be  withheld.  We  are  led  to 
make  this  request  by  a  knowledge  of  the  prejudice  which  will  be 
aroused  against  the  cemetery  if  the  precedent  of  the  transfer  were 
established,  and  the  consequent  depreciation  of  value  of  property 
in  this  cemetery  that  would  certainly  result  from  such  prejudice." 

From  this  it  would  appear  that  the  officers  of  the  defendant 
company  were  moved  by  a  fear  of  loss  which  might  result  to  the 
treasury  of  the  corporation.  But  as  Boileau  has  some  rights  in 
the  premises,  which  are  not  forfeitable  to  the  pecuniary  interests 
of  the  stockholders,  we  are  bound  to  turn  a  deaf  ear  to  this  reason, 
which  appears  so  sound  and  obvious  to  these  petitioners.  It  is 
said,  however,  that  this  was  but  a  reasonable  exercise  of  the  dis- 
cretion of  the  managers,  in  view  of  the  general  prejudice  existing 
against  the  colored  race. 

In  a  sound  code  of  ethics  this  prejudice  never  had  a  respectable 
standing,  for  it  was  but  the  child  of  an  abnormal  servile  system 
that  was  entitled  to  no  man's  respect  outside  of  the  country  and 
laws  which  maintained  it.  But  at  this  time,  when  this  prejduice 
is  under  the  ban  of  recent  constitutional  and  legal  provisionsex, 
pressly  designed  for  its  suppression  and  extinction,  it  is  scarcely 
to  be  expected  that  we  can  be  induced  to  endorse  its  respectability- 
or  to  encourage  it  to  linger  longer  around  the  halls  of  justice. 

Were  we  to  sustain  the  case  of  the  defendant,  we  should  be  car- 
ried far  beyond  the  limits  of  The  Railroad  v.  Miles,  5  P.  F.  Smith 
209.  That  case  did  no  more  than  sustain  the  power  of  common 
carriers  to  make  and  enforce  such  rules  and  regulations  as  they 
might  deem  just  and  reasonable  with  reference  to  the  conveyance 
of  passengers  in  their  own  vehicles ;  whilst  we,  in  the  suit  in  hand, 
are  required,  in  view  of  this  alleged  prejudice,  to  forfeit  the  abso- 
lute vested  rights  of  a  citizen  which  he  holds  and  claims  to  exer- 
cise under  and  by  virtue  of  the  deed,  duly  and  solemnly  executed, . 
of  this  very  defendant  corporation. 

Now,  as  The  Railroad  v.  Miles,  though  seemindy  just  and 
reasonable,  was  not  in  consonance  with  the  will  of  the  people  as 
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manifested  by  the  legislative  Act  of  March  22d  1867,  it  is  not 
apparent — should  we  reverse  the  judgment  of  the  court  below — 
that  we  would  have  even  the  support  of  such  a  broken  reed  as 
popular  prejudice.  Judgment  affirmed. 

Mr.  Justice  Woodward. — I  concur  in  this  judgment,  on  the 
ground  that  the  regulation  established  by  the  company  on  the  30th 
of  June  1875,  could  not  affect  rights  vested  by  the  deed  previously 
executed  to  Mr.  Boileau. 

Mr.  Justice  Sharswood. — I  dissent  from  this  judgment  and 
opinion. 


Barrett  versus  Bamber. 

1.  Casein,  as  trustee  for  Root,  held  a  ground-rent  on  which — there  being 
arrears — he  sued  the  original  covenantor  in  the  ground-rent  deed,  Clay  being 
his  attorney f  and  recovered  judgment  under  which  the  land  was  sold,  and 
bought  by  Clay  in  1852,  for  less  than  the  judgment ;  Clay  took  a  deed  in  his 
own  name :  JUeldf  that  this  raised  an  implied  trust  in  Clay  for  the  estate  he 
represented. 

2.  The  deed  creating  the  original  trust  required  that  no  sale  of  any  of  the 
trust  property  should  be  made  without  the  approbation  of  the  court.  In  1863, 
Clay  sold  to  Bamber  without  such  approbation  and  paid  the  purchase-money 
to  Cassin.  Bamber  had  no  actual  notice  of  the  trust :  Held,  that  he  took  sub- 
ject to  the  trust,  having  constructive  notice  from  the  facts  of  record. 

3  From  1852  to  1863,  the  title  being  in  Clay,  the  rents  were  paid  to  Cassin. 
Held,  that  the  possession  being  constructively  in  Cassin,  the  limitation  of 
five  years  in  the  6th  sect,  of  the  Act  of  April  22d  1856  (Implied  Trusts)  did 
not  apply. 

4.  The  sale  to  Clay  under  the  judgment  passed  the  title  to  him  free  from 
the  express  trust,  and  under  the  circumstances  the  cestui  que  trust,  on  reim- 
bursing the  amount  paid,  cotild  have  had  a  reconveyance  from  Clay,  if  the 
claim  had  been  prosecuted  within  five  years. 

5.  Bamber,  after  his  purchase,  holding  only  under  an  implied  trust,  was 
protected  after  five  years  by  the  limitation  in  the  6th  sect,  of  the  Act  of  1856. 

6.  The  Act  of  March  29th  1865,  by  which  the  protection  of  the  6th  sect, 
of  Act  of  1856  is  repealed  in  cases  of  attorneys  purchasing  for  their  clients, 
would  have  applied  as  between  Cassin  and  Clay ;  but  not  as  between  Clay 
and  a  purchaser  from  him. 

February  28th  1876.  Before  Sharbwood,  Mercur,  Gordon, 
Paxson  and  Woodward,  J  J. 

Error  to  the  District  Court  of  Philadelphia:  Of  July  Term 
1874,  No.  1864. 

This  was  an  action  of  ejectment,  commenced  October  28th  1871, 
by  Theodore  Barrett,  trustee,  &c.,  of  Lauretta  E.  Root,  against 
Alfred  Bamber,. for  a  house  and  lot  on  Sixth  street  in  the  Second 
ward,  Philadelphia. 

By  deed  dated  the  31st  of  August  1836,  Andrew  Cochran  and 
Hugh   Stevenson   conveyed  the  premises  in  dispute  to  James 
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Kitchen,  reserving  to  the  grantors  a  ground-rent  of  J56  per 
annum.  By  deed  dated  March  22d  1841,  and  endorsed  on  the 
deed  of  August  31st  1836,  the  ground-rent  was  conveyed  to  Nathan- 
iel Kennedy  and  Esther  his  wife,  who  by  deed  dated  December  7th 
1842,  conveyed  to  James  J.  Barclay  and  Casper  Morris,  in  trust 
for  the  separate  use  of  Mrs.  Kennedy  for  life,  with  remainder  to 
-the  separate  use  of  Mrs.  L.  E.  Root,  wife  of  Marcus  A.  Root,  for 
her  life,  with  remainder  to  the  children  and  issue  of  Mrs.  Root  in 
fee,  and,  in  default  of  issue,  to  the  persons  whom  Mrs.  Root  might 
appoint  by  will ;  and,  in  default  of  such  appointment,  to  such  per- 
sons as  would  be  entitled  under  the  intestate  laws,  &c.,  with  power 
to  the  trustees  to  sell  and  dispose  of  the  trust  property,  and  to 
re-invest  the  proceeds,  &c.,  "  Provided,  that  no  such  sale,  purchase 
or  investment  shall  be  made  without  the  approbation  of  the  Or- 
phans' Court  of  Philadelphia  county." 

On  the  16th  of  June  1843,  Barclay  and  Morris  were  at  their 
own  request  discharged  from  the  trust,  and  John  Cassin  was  ap- 

Pointed  trustee  by  the  Court  of  Common  Pleas  of  Philadelphia. 
Irs.  Kennedy  afterwards  died.  In  1851  Cassin  brought  an  action 
of  covenant  on  the  ground-rent  deed  against  Kitchen  for  arrears 
of  ground-rent;  Joseph  A.  Clay,  Esq.,  was  the  attorney  on  record 
for  Cassin  ;  in  this  suit  judgment  for  $631.10  was  entered  June 
2l8t  1851  for  the  plaintiflF  for  want  of  an  affidavit  of  defence. 
Under  this  judgment  the  land  was  sold  by  the  sheriflF  to  Mr.  Clay 
for  JlOO,  and  deed  made  to  him  March  13th  1852.  On  the  7th 
of  April  1863,  Mr.  Clay  sold  the  premises  to  the  defendant  for 
3266,  subject  to  the  ground-rent  of  $56.  On  the  11th  of  April 
1862,  Cassin  as  trustee  under  the  decree  of  the  Orphans'  Court  of 
Philadelphia,  for  the  consideration  of  $933.34,  conveyed  the  ground- 
rent  to  the  defendant.  On  the  14th  of  April  1863,  Bamber  exe- 
cuted a  bond  and  mortgage  on  the  ground-rent  to  Cassin,  trustee, 
in  pursuance  of  a  decree  of  the  Orphans'  Court  for  $600,  the 
remaining  $333.34  of  the  purchase-money  having  been  paid  cash  ; 
this  mortgage  was  endorsed  by  the  recorder  of  deeds  "  satisfied," 
February  3d  1864.  Cassin  died  in  January  1869,  and  on  the 
5th  of  May  of  that  year  Theodore  Barrett,  the  plaintiff,  was  ap- 
pointed trustee  in  his  place. 

The  case  was  tried  before  Hare,  P.  J.,  January  12th  1874,  when 
the  foregoing  facts  appeared  in  evidence. 

The  plaintiff  called  Joseph  A.  Clay,  Esq.,  who  testified  : — 
"I  was  attorney  for  John  Cassin  in  1851 ;  I  bought  the  pro- 
perty for  the  trust  estate,  because  Mr.  Cassin  was  the  holder  of  a 
'ground-rent  on  the  property ;  I  bought  to  prevent  a  merger,  and 
took  the  title  in  my  own  name ;  another  reason  was,  for  the  pur- 
pose of  simplicity  of  conveyance  by  one ;  I  did  this,  I  presume, 
at  the  instance  of  Cassin  ;  the  rents  were  collected  by  G.  A.  Cour- 
sault,  who  was  my  collector,  and  also  Cassin's ;  I  cannot  remember 
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whether  the  rents  of  this  property  were  paid  to  me  or  not ;  Cour- 
sault  collected  the  rents,  I  presume,  for  the  trust ;  Cassin  author- 
ized the  collecting  of  rents  by  Coursault  at  a  certain  time  after 
purchase ;  I  believe  Coursault  was  authorized  to  pay  the  rents  to 
Cassin  ;  as  between  Cassin  and  the  trust  I  did  not  claim  to  own  ; 
so  far  as  I  had  any  power  or  authority  the  trust  got  the  rents/* 

Being  cross-examined,  he  said :  "  This  condition  of  things  con- 
tinued until  I  conveyed  the  property  to  Bamber.  I  think  this 
conveyance  was  in  1863." 

The  plaintiff  here  rested. 

The  defendant  gave  in  evidence  searches  against  Joseph  A.  Clay 
and  John  Cassin,  trustee,  for  ground-rent.  lie  also  testified :  *  *  * 
"I  bought  the  property  on  or  about  the  7th  of  April  1863.  *  *  * 
I  bargained  witii  Mr.  Clay  through  Mr.  Coursault,  who  collected 
the  rents ;  he  is  a  real  estate  agent.  I  had  no  knowledge,  when  I 
bought,  that  Mr.  Clay  held  for  a-  trust ;  I  understood  from  Cour- 
sault that  he  collected  the  rents  for  Mr.  Clay  ;  I  got  Mr.  H.  G. 
Clay  to  make  the  title  ;  I  paid  the  purchase-money  in  Mr.  Clay's 
oflBce ;  I  paid  $600,  and  gave  a  mortgage  for  $600 ;  Mr.  Cassin 
was  not  there  when  I  paid ;  I  paid  Cassin  the  mortgage  ;  he  was 
pointed  out  to  me  eight  or  nine  months  after  I  bought  the  pro- 
perty ;  I  never  had  any  other  transaction  with  him  ;  I  never  saw 
him  before  the  time  I  paid  him  the  mortgage  ;  I  was  living  on  the 
property ;  I  improved  the  property  between  $3500  and  $4000 ; 
when  I  bought  the  property  I  had  no  knowledge  of  Cassin." 

Being  cross-examined,  he  said  :  *  *  *  "  When  I  bargained 
for  the  house  I  was  living  in  the  house ;  it  was  not  more  than 
habitable;  I  paid  the  rents  to  Coursault  before  I  bought  the 
house ;  I  presumed  Mr.  Clay  was  landlord ;  I  was  under  the 
presumption  that  Coursault  paid  the  rents  to  Clay ;  I  did  not 
know  that  Coursault  paid  the  rents  to  Cassin;  I  had  no  lease 
for  the  house;  I  paid  from  month  to  month;  Coursault  never 
told  me  who  was  the  owner ;  *  *  *  l  understood  from  Cour- 
salt  that  Clay  was  the  owner;  I  expressed  a  desire  to  buy 
from  the  owner ;  he  referred  me  to  Mr.  Clay  ;  I  employed  Mr.  H. 
G.  Clay  as  my  conveyancer ;  it  was  Mr.  Coursault  that  suggested 
Mr.  H.  G.  Clay  as  my  conveyancer ;  I  paid  the  money  to  young 
Mr.  Clay ;  I  think  the  old  gentleman  was  in  the  back  office ;  never 
saw  Mrs.  Root,  the  eestui  que  trusty  about  the  premises — never  saw 
her  until  I  saw  her  in  court  at  the  first  trial." 

Being  re-examined,  he  said :  "  The  first  notice  I  had  was  the 
summons  in  ejectment." 

Harry  G.  Clay,  Esq.,  testified  :  "  I  am  a  member  of  the  bar ; 
I  am  a  nephew  of  Joseph  A.  Clay ;  I  was  in  his  office  in  1863 ; 
I  acted  as  conveyancer  in  this  matter ;  I  had  known  all  the  cir- 
cumstances of  the  case ;  Joseph  A.  Clay  had  bought  and  held  the 
title ;  Mr.  Bamber  offered  to  buy ;  I  examined  the  title  for  Bamber ; 
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he  called  to  see  me  ;  when  all  was  completed  he  paid  ?600  at  my 
office,  either  to  me  or  to  Mr.  J.  A.  Claj  direct ;  this  same  amount 
was  paid  to  Cassin  ;  Mr.  Bamber  acquired  no  knowledge  from  me 
of  the  property  being  part  of  the  trust ;  so  far  as  I  know  he  had 
no  such  knowledge ;  he  knew  of  the  ground-rent  being  held  in 
trust,  and  of  the  extinguishment." 

Being  cross-examined,  he  said  :  "  I  knew  it  was  not  my  uncle's 
property ;  I  acquired  no  knowledge  in  this  transaction ;  I  got  it 
all  before." 

Joseph  A.  Clay,  Esq.,  testified  further :  "  Mr.  Bamber  had  no 
knowledge  of  the  trust ;  I  regarded  the  sale  as  Cassin 's ;  the  sale 
was  made  with  the  approbation  of  Cassin  ;  he  died  before  suit  was 
brought ;  no  account  was  called  for  while  he  lived  ;  Mr.  Coursault 
treated  with  me  for  the  sale ;  Coursault,  in  the  ordinary  course  of 
dealing,  came  to  me  and  told  me  the  price  was  a  good  one.  I  pre- 
sume Cassin  was  consulted  ;  I  have  no  doubt  of  it.  I  never  would 
sell  property  without  Cassin's  knowledge.  The  purchase-money 
was  received  from  me  by  Cassin." 

The  plaintiff  testified  : — 

"  I  did  not,  as  trustee,  receive  any  money  or  assets  from  Cassin*s 
estate.  I  received  funds  from  the  sureties  of  Cassin.  I  received 
about  $500,  I  think,  from  Mr.  Isaac  S.  Cassin.  I  think  he  was 
surety  on  administration  bond.  I  recovered  it  from  Mr.  Isaac  S. 
Cassin,  who  was  surety  for  John  Cassin  in  the  Orphans*  Court. 
I  believe  it  was  on  a  bond,  entered  in  the  Orphans*  Court,  on  sale 
of  a  ground-rent  by  Cassin." 

The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  in  banc,  upon  the  points  re- 
served, and  to  find  specially, 

1.  Whether  the  defendant  had  actual  notice  of  the  trust. 

2.  The  value  of  the  ground-rent  conveyed  to  the  defendant. 

3.  The  amount  and  value  of  the  permanent  improvements  put 
upon  the  premises  by  the  defendant. 

4.  The  purchase-money  paid  by  defendant  for  the  said  premises ; 
the  court  in  banc  to  determine  whether  the  verdict  shall  be  on  con- 
dition that  the  plaintiff  pay  the  ground-rent  principal,  and  the 
value  of  the  improvements,  and  the  purchase-money  paid  by 
defendant  for  said  premises,  or  either.  The  payment  by  plain- 
tiff, if  any,  on  the  conditional  verdict,  to  be  made  on  or  before 
July  Ist  1874,  in  case  of  a  writ  of  error,  within  sixty  days  after 
final  judgment. 

The  court  reserved  these  points  of  law : — 

1.  Whether,  as  matter  of  law,  the  defendant  had  constructive 
notice  of  the  trust. 

2.  Whether  the  plaintiff's  right  to  lecover  is  barred  by  the  Stat- 
ute of  Limitations. 

The  jury  found  for  the  plaintiff ;  and  that  Mr.  Bamber  had  no 
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personal  knowledge  of  any  existing  trast  at  the  time  of  the  pur- 
chase. 

The  finding  was  '*  subject  to  the  opinion  of  the  court  on  points 
reserved,  on  condition  that  the  plaintiff*  pay  to  the  defendant  the 
sum  of  $1505.83,  on  or  before  the  first  day  of  July  1874,  as  per  ac- 
count stated  by  jury,  and  hereto  attached,  with  leave  to  the  court 
to  strike  out  any  item  or  items  of  the  credits  therein  given  to  the 
defendant,  if  the  plaintiflF  be  not  legally  chargeable  with  the  same." 

Appended  to  the  verdict  was  an  account  with  a  detailed  state- 
ment of  the  items  on  each  side. 

The  following  opinion  of  the  District  Court  in  banc,  adopted  by 
the  Supreme  Court,  was  delivered  by  Hare,  P.  J.,  May  16th  1874 : 

"  In  the  year  1844,  a  writ  of  covenant  was  issued  by  Mr.  Jos- 
eph A.  Clay,  attorney  for  John  Cassin,  trustee  for  the  beneficial 
plaintiff,  Lauretta.  Root.  The  suit,  which  was  brought  to  collect 
f610,  being  the  arrears  of  a  ground-rent  belonging  to  the  trust, 
went  to  judgment  and  execution,  and  Mr.  Clay  became  the  pur- 
chaser at  sherifi^s  sale  for  the  sum  of  $100.  He  took  this  step  at 
Cassin's  instance,  in  order  to  prevent  the  ground-rent  from  merg- 
ing in  the  land.  In  the  year  1863,  Mr.  Clay  conveyed  the  prem- 
ises to  the  defendant  for  $266,  received  the  price,  and  paid  it  over 
to  Cassin.  This  sale  was  made  in  entire  good  faith  so  far  as  Mr. 
Clay  was  concerned,  but  without  obtaining  the  sanction  of  the 
Orphans'  Court,  as  the  deed  of  trust  required.  The  jury  were 
instructed  that  the  purchase  by  Mr.  Clay,  being  for  a  less  sum 
than  the  amount  of  the  judgment,  gave  rise  to  an  implied  trust  for 
the  estate  which  he  represented.  They  found  that  the  defendant 
bought  without  actual  notice ;  but  we  are  of  opinion  that  he  had 
constructive  notice  arising  from  the  facts  disclosed  of  record.  It 
follows  that  the  plaintiff  is  entitled  to  judgment  unless  the  case  is 
within  the  6th  section  of  the  Act  of  22d  April  1856,  which  pro- 
vides that  'no  right  of  entry  shall  accrue  or  action  be  maintained 
to  enforce  any  implied  or  resulting  trust  as  to  realty,'  'unless 
within  five  years  after  such  equity  or  trust  accrued  with  the  right 
of  entry.' 

"  It  is  very  clear  that  the  act  did  not  begin  to  run  while  the 
title  remained  in  Mr.  Clay.  During  the  whole  of  this  period  the 
rent  was  collected  by  Cassin's  agent,  and  paid  over  to  him ;  and 
it  is  established  under  the  decisions  that  the  statute  does  not  apply 
as  against  one  who  is  in  the  actual  or  constructive  possession  of 
the  land.  On  the  defendant's  entry  in  1863,  the  situation  changed ; 
and  he  was  thenceforth  in  undisturbed  and  adverse  possession 
until  action  brought.  If  we  believe  the  verdict,  he  had  no  actual 
notice,  and  he  would  consequently  be  free  from  liability,  but  for 
the  implied  trust  which  appeared  on  the  face  of  his  title.  If  this 
were  all,  the  statute  would  confessedly  be  an  answer  to  the  present 


Digitized  by  VjOOQ  IC 


252  SUPREME  COURT  [Philadelphia 

[Barrett ».  Bamber.] 

suit.  It  was,  however,  contended  during  the  argument  that  an 
examination  of  the  record  would  have  shown  that  behind  the  im- 
plied trust  lay  an  express  trust,  constituted  formally  by  deed. 
The  defendant  became  constructively  a  trustee  for  Cassin,  and  as 
Cassin  was  under  an  express  obligation  to  the  plaintiff,  the  case  is 
not,  agreeably  to  this  view,  within  the  beneficial  operation  of  the 
statute.  This  argument  would  be  just,  were  it  not  that  the  sale 
under  the  paramount  judgment  passed  the  estate  to  Mr.  Clay,  free 
from  the  express  trust. 

"  If  he  had  bid  the  full  amount  of  the  judgment  he  would  have 
acquired  a  good  title  of  record.  The  accident  of  his  giving  less 
than  the  debt  which  he  had  been  employed  to  collect  entitled  the 
equitable  plaintiif  and  her  trustee  to  demand  a  reconveyance  if  they 
thought  fit  to  reimburse  the  sum  actually  paid,  but  this  right  was 
one  which  the  act  requires  to  be  prosecuted  within  five  years.  As 
between  the  plaintiff  and  Cassin,  the  trust  was  express ;  as  between 
Cassin  and  Mr.  Clay,  it  arose  by  a  legal  implication  from  his  duty 
as  an  attorney.  This  implied  trust  followed  the  title  into  the  de- 
fendant's hands,  but  he  might  justly  consider  the  express  trust  as 
discharged.  If  he  had  dealt  with  Cassin  the  case  might  have  been 
different,  but  as  he  bought  from  Mr.  Clay,  without  actual  notice 
of  Cassin *8  title,  he  was,  at  the  most,  subject  to  a  constructive  trust 
for  Cassin.  A  chain  cannot  be  stronger  than  its  weakest  part, 
and  when  the  link  between  defendant  and  Cassin  was  broken  by 
the  lapse  of  time,  he  was  no  longer  bound  to  plaintiff.  The  object 
of  the  legislature  was  to  guard  against  the  uncertainty  of  parol 
evidence,  by  requiring  implied  and  resulting  trusts  to  be  prosecuted 
while  the  facts  are  still  fresh  in  the  minds  of  the  witnesses.  This 
object  must  fail  if  the  numerous  estates  which  are  settled  or  devised 
in  trust  are  exempted  from  the  operation  of  the  statute.  The 
danger  incident  to  the  failure  of  memory,  and  the  removal  of  tes- 
timony by  death,  is  equally  great,  whether  the  legal  and  equitable 
title  are  severed  or  united. 

"  We  do  not  regard  the  case  as  affected  by  the  Act  of  March 
29th  1865.  This  repeals  so  much  of  the  Act  of  1856  as  provides 
'  that  no  right  of  entry  shall  accrue,'  &c.,  so  far  '  as  it  relates  to 
or  protects  the  title  of  any  attorney  at  law  to  any  lands  purchased 
or  held  by  him,  of  or  for  his  client,  subject  to  such  trust  or  trusts.* 
The  title  here  in  question  is  not  the  title  of  the  attorney,  but  of  a 
purchaser  from  him.  It  is  entirely  just  that  an  attorney  should 
not  be  allowed  to  plead  the  statute  in  bar  of  a  trust  arising  from  a 
breach  of  professional  obligation.  Certainly  no  such  plea  would 
have  been  set  up  if  the  property  had  remained  in  the  hands  of  Mr. 
Clay.  But  it  would  be  difficult  to  find  any  valid  reason  why  one 
who  buys  from  an  attorney  should  be  in  a  worse  position  than  if 
he  obtained  the  title  from  any  other  source. 

*'  Judgment  for  the  defendant  on  the  point  reserved." 
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The  plaintiff  took  a  writ  of  errror  and  assigned  for  error :  enter- 
ing judgment  for  the  defendant  on  the  reserved  points. 

JE.  0.  Mitchell  (with  whom  was  G.  W.  Spze8e\  for  plaintiff  in 
error. — The  District  Court  erred  in  deciding  that  plaintiff  was 
barred  by  the  Statute  of  Limitations,  Act  of  22d  April  1856,  sect. 
6,  Pamph.  L.  532 ;  2  Br.  Purd.  930,  pi.  14,  viz.  :— 

Sect.  6.  **  No  right  of  entry  shall  accrue,  or  action  be  main- 
tained, for  a  specific  performance  of  any  contract  for  the  sale  of 
any  real  estate,  or  for  damages  for  non-compliance  with  any  such 
contract,  or  to  enforce  any  equity  of  redemption  after  re-entry  made 
for  condition  broken,  or  to  enforce  any  implied  or  resulting  trust 
as  to  realty,  but  within  five  years  after  such  contract  was  made, 
or  such  equity  or  trust  accrued,  with  the  right  of  entry ;  unless 
such  contract  shall  give  a  longer  time  for  its  performance,  or  there 
has  been  in  part  a  substantial  performance,  or  such  contract, 
equity  of  redemption  or  trust  shall  have  been  acknowledged  by 
writing  to  subsist  by  the  party  to  be  charged  therewith  within  the 
same  period." 

The  Act  of  March  29th  1865,  sect.  1,  Pamph.  L.  56,  Id.  pi. 
15,  provides :  that  '*  so  much  of  the  sixth  section  of  the  Act  of 
22d  April,  A.  D.  1856,  as  provides  that  no  right  of  entry  shall  ac- 
crue, or  action  be  maintained,  to  enforce  any  implied  or  resulting 
trust  as  to  realty,  within  five  years  after  such  trust  accrued,  be  and 
the  same  is  hereby  repealed,  so  far  as  it  relates  to  or  protects  the 
title  of  any  attorney  at  law  to  any  lands  purchased  or  held  by  him 
of  or  for  his  client,  under  or  subject  to  such  trust  or  trusts.'* 

The  trust  in  question  is  not  within  the  Act  of  1856.  It  is  not 
an  implied  or  resulting  trust,  but  an  express  trust.  Mr.  Clay 
"bought  the  property  for  the  trust  estate  at  the  instance  of  Cas- 
sin :"  Murphy  v,  Hubert,  7  Barr  420. 

The  trustee,  Cassin,  was  in  possession  from  1852,  when  the 
sheriff  conveyed  to  Mr.  Clay,  until  1863,  when  Mr.  Clay  conveyed 
to  defendant:  Clark  v.  Trindle,  2  P.  F.  Smith  492;  Williard  v. 
Williard,  6  Id.  119;  Douglass  v.  Lucas,  13  Id.  9. 

The  trust  here,  if  not  express,  must  arise  from  the  fact  that  Mr. 
Clay,  as  attorney  for  plaintiff  in  the  suit  for  ground-rent,  endeavor- 
ing to  collect  a  judgment  for  ?610,  bought  in  the  property  at 
sheriff's  sale  for  only  9100,  and  took  an  absolute  title  in  his  own 
name:  Leisenring  v.  Black,  5  Watts  303;  the  case  is  within  the 
Act  of  27th  March  1866. 

Geo.  JunkiUy  for  defendant  in  error. — The  trustee,  under  the 
circumstances,  had  authority  to  buy:  Billington's  Appeal,  8  Rawle 
48;  and  as  a  consequence,  he  had  power  to  sell :  Oeslager  v.  Fisher, 
2  Barr  467,  &c. 

By  the  6th  section  of  the  Act  of  1856,  "Any  person,  who 
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would  be  sooner  barred  by  this  section,  shall  not  be  thereby  barred 
for  two  years  from  the  date  thereof."  The  defendant  had  con- 
sequently a  full  right  to  presume  that  Mr.  Clay's  title  was  per- 
fected in  April  1858,  or  five  years  before  his  purchase:  McNinch 
t;.  Trego,  23  P.  F.  Smith  67  ;  Rider  v.  Maul,  20  Id.  15. 

The  Act  of  1865,  even  if  applicable  to  the  case  of  any  holding 
by  an  attorn ey-at-law,  as  claimed  by  the  plaintiff,  cannot  affect 
the  title  which  the  defendant  had  acquired  in  1863,  two  years  be- 
fore its  passage :  Palairet's  Appeal,  17  P.  F.  Smith  479 ;  Rich- 
ards V.  Rote,  18  Id.  248 ;  Baggs's  Appeal,  7  Wright  512 ;  Gelpecke 
V.  Dubuque,  1  Wallace  206 ;  Walker  v.  Whitehead,  16  Id.  814 ; 
Angell  on  Limit.,  sect.  22,  pp.  14, 15,  and  notes. 

Judgment  was  entered  in  the  Supreme  Court,  March  13th 
1876, 

Per  Curiam. — We  affirm  this  judgment  upon  the  opinion  of 
the  learned  judge  below  upon  the  reserved  points. 

/^  Judgment  affirmed. 


Bunting's  Administrators  versus  Camden  and 
Atlantic  Railroad  Company. 

1.  A  bond  of  a  corporation,  payable  to  an  obligee  named  or  his  assigns,  is 
assignable  under  the  Act  of  May  28th  1715,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name. 

2.  Such  bond  is  assignable  in  equity  by  parol  delivery,  but  an  action  on 
it  cannot  be  maintained  in  the  assignee's  name ;  the  suit  must  be  in  the  name 
of  the  obligee. 

3.  Corporation  bonds  payable  to  bearer  may  be  sued  in  the  name  of  the 
holder ;  they  are  not  within  the  Act  of  1716. 

4.  Carr  v,  Le  Fevre,  3  Casey  413 ;  Licey  v,  Licey,  7  Barr  251,  referred  to. 

February  28th  1876.  Before  Sharswood,  Mercur,  Gordon, 
Paxson  and  Woodward,  J  J. 

Error  to  the  District  Court  of  Philadelphia  :  Of  January  Term 
1876,  No.  85. 

This  was  an  action  of  covenant,  brought  August  6th  1873,  by 
Ross  Bunting  and  Michael  Blynn,  administrators,  &c.,  of  Thomas 
C.  Bunting,  deceased,  against  the  Camden  and  Atlantic  Railroad 
Company. 

The  suit  was  on  the  hereafter-mentioned  bond,  which  was  held 
by  the  decedent  without  assignment  from  the  obligee. 

The  bond  is  as  follows  : — 

"  The  Camden  and  Atlantic  Railroad  Company,  incorporated 
by  an  Act  of  the  Legislature  of  the  State  of  New  Jersey,  acknow- 
ledge themselves  indebted  to  William  W.  Flemming  in  the  sum  of 
six  thousand  dollars,  lawful  money  of  the  United  States,  which 
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sum  they  promise  to  pay  to  said  William  A.  Flemming,  or  assigns, 
one  year  from  the  date  hereof,  with  interest  at  the  rate  of  seven 
per  centum  per  annum,  payable  semi-annually,  at  the  office  of  the 
company  in  Philadelphia.  The  holder  of  this  bond  shall  be  enti- 
tled, on  its  surrender  at  any  time  within  ten  months  from  its  date, 
to  convert  the  principal  sum  into  the  capital  stock  of  the  company 
at  the  rate  of  fifty  dollars  for  each  share  of  said  stock. 

"  In  witness  whereof,  the  said  company  have  caused  this  bond 
to  be  attested,  in  their  behalf  by  their  president  and  secretary, 
and  their  common  seal  to  be  hereunto  affixed,  in  due  form,  in  the 
city  of  Camden,  this  tenth  day  of  April  in  the  year  of  our  Lord 
1854.  [Corporate  Seal.]         Robert  Fbazer,  Secretary. 

John  C.  Dacosta,  President." 

On  the  trial,  before  Lynd,  J.,  May  18th  1874,  the  plaintiffs  gave 
the  bond  in  evidence ;  they  proved  also,  presentation,  demand  of 
payment  and  refusal  by  the  defendants. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
bond  was  not  negotiable  so  as  to  enable  the  holder  to  sue  in  his 
own  name  without  an  assignment  by  the  obligee. 

The  court  ordered  a  nonsuit,  which  the  court  in  banc  refused  to 
take  oflF. 

This  was  assigned  for  error,  on  the  removal  of  the  record  to  the 
Supreme  Court  by  the  plaintiff. 

P.  F.  Roihermel,  for  plaintiff  in  error,  cited  Carr  v.  LeFevre,  8 
Casey  413  ;  Phila.  &  Sun.  Railroad  Co.  v.  Lewis,  9  Id.  33;  Com- 
monwealth V,  Perkins,  7  Wright  400 ;  Beaver  County  v.  Arm- 
strong, 8  Id.  63 ;  Brainard  v.  N.  Y.  &  Harlem  Railroad  Co.,  25 
New  York  496. 

S,  Dickson  and  J.  0.  Bullitt,  for  defendants  in  error,  cited 
Lebanon  Bank  v.  Mangan,  4  Casey  452 ;  The  Loudon  Fund 
Society  r.  Hagerstown  Saving  Bank,  12  Id.  498 ;  Overton  v. 
Tyler,  3  Barr  346 ;  Raymond  v,  Middleton,  5  Casey  529. 

Judgment  was  entered  in  the  Supreme  Court,  March  18th 
1876, 

Per  Curiam. — This  was  an  action  by  the  plaintiff  on  a  bond 
under  the  corporate  seal  of  the  defendant,  payable  to  William  W. 
Flemming  or  assigns.  The  bond  was  neither  endorsed  nor  assigned 
in  writing  by  Flemming,  the  obligee,  and  the  only  question  which 
arises  on  this  record  is,  whether  this  action  can  be  maintained  in 
the  name  of  the  plaintiffs. 

No  doubt  this  bond  was  assignable  at  law,  so  as  to  authorize  the 
assignee  to  sue  in  his  own  name,  under  the  provisions  of  the  Act  of 
May  28th  1715:    1  Sm.  Laws  40;  and   it  is  conceded  that  it 
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might  have  been  assigned  in  equity  by  a  parol  delivery,  but  then 
the  action  must  be  in  the  name  of  the  obligee :  Licey  v.  Licey,  7 
Barr  251.  It  has  been  held,  indeed,  that  the  bonds  of  a  corpora- 
tion, payable  to  bearer,  are  assignable  by  delivery,  and  may  be 
sued  in  the  name  of  the  holder :  Carr  v,  Le  Fevre,  3  Casey  413. 
*'  Such  bonds,"  says  Chief  Justice  Lewis,  "  are  not  strictly  nego- 
tiable under  the  law  merchant,  as  are  promissory  notes  and  bills 
of  exchange.  They  are,  however,  instruments  of  a  peculiar  char- 
acter, and  being  expressly  designed  to  be  passed  from  hand  to 
hand,  and  by  common  usage  actually  so  transferred,  are  capable 
of  passing  by  delivery,  so  as  to  enable  the  holder  to  maintain  an 
action  on  them  in  his  own  name.'*  Bonds  payable  to  bearer  are 
not  within  the  words  of  the  Act  of  1716,  which  is  confined  to 
bonds  payable  to  **  order  or  assigns,"  as  this  bond  is.  We  cannot 
set  aside  the  express  direction  of  the  legislature  in  that  act,  that 
all  assignments  made  of  bonds  and  specialties  shall  be  under  hand 
and  seal,  before  two  or  more  credible  witnesses. 

.  Judgment  aflSrmed. 


Houseman  versus  Girard  Mutual  Building  and 
Loan  Association. 

1.  The  recorder  of  deeds  is  liable  in  damages  for  a  false  certificate  of 
searches. 

2.  The  liability  of  the  recorder  is  to  the  party  who  asks  and  pays  for  the 
certificate,  not  to  his  assigns  or  alienee. 

3.  Leslie,  desiring  a  loan  from  plaintiffs,  to  be  secured  by  mortgage  on  his 

Eroperty,  plaintiffs'  conveyancer  ordered  searches  for  liens ;  through  Leslie 
e  procured  a  certificate  from  the  recorder  that  there  were  no  mortgages  on 
the  property,  on  this  the  loan  was  made.  There  being  prior  mortgages  given 
by  Leslie  not  certified,  on  the  sale  of  Leslie's  property  by  the  sheriff  the 
proceeds  did  not  reach  to  pay  the  loan :  Held^  that  the  recorder  was  liable  to 
plaintiffs  for  the  loss. 

4.  The  employing  Leslie  to  procure  the  certificate  did  not  affect  the  plain- 
tiffs with  his  knowledge. 

5.  A  principal  is  affected  only  by  such  knowledge  of  his  agent  as  the 
agent  acquired  in  the  business  in  which  he  is  employed. 

6.  It  is  only  during  the  agency  that  the  agent  represents  and  stands  in 
the  shoes  of  the  principal ;  notice  to  him  then  is  notice  to  the  principal. 

7.  The  employment  of  Leslie  to  procure  the  certificate,  was  not  negligence 
on  the  part  of  the  conveyancer  imputable  to  the  plaintiffs. 

8.  Bracken  r.  Miller,  4  W.  &  S.  110;  Commonwealth  ».  Kellogg,  6  Phila. 
R.  90;  Martin  ».  Jackson,  3  Casey  508 ;  McCaraher  t.  Commonwealth,  5  W.  & 
S.  21 ;  Wood  0.  Fahnestock,  8  Watts  489. 

February  29th  1876.  Before  Sharswood,  Mercur,  Gordon, 
Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  oi  Philadelphia:  Of  January  Term 
1876,  No.  109. 
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This  was  an  action  on  the  case,  brought  September  29th  1873, 
bj  the  Girard  Mutual  Building  and  Loan  Association  against  John 
A.  Houseman. 

The  declaration  set  out,  in  one  count,  that  the  plaintiffs,  being 
about  to  lend  to  one  Charles  M.  S.  Leslie  the  sum  of  $2000,  on  a 
first  mortgage,  requested  the  defendant,  then  being  recorder  of 
deeds  of  Philadelphia,  "to  certify  every  unsatisfied  mortgage  of  a 
messuage  and  lot,  or  piece  of  ground  situate  on  the  north  side  of 
St.  Albans  Place.  207  feet  6  inches  west  of  Twenty-third  street, 
in  the  Twenty-sixth  Ward  of  the  said  city  of  Philadelphia,  con- 
taining in  front  on  the  said  St.  Albans  Place  16  feet,  and  extend- 
ing in  depth  northward  62  feet  to  a  twelve-feet-wide  alley ;  given 
by  the  said  Charles  M.  S.  Leslie  since  October  1st  1868  ;  that  the 
defendant,  on  the  21st  of  August  1871,  negligently  and  falsely 
certified  that  there  was  no  prior  unsatisfied  mortgage  of  the  pre- 
mises given  by  Leslie  since  the  time  mentioned,  except  one  to 
Elizabeth  C.  Erwin,  from  the  lien  of  which  the  premises  mentioned 
had  been  released ;  that,  relying  on  the  truth  of  said  certificate, 
the  plaintiffs  lent  to  Leslie  the  sum  of  $2000  on  the  security  of 
his  mortgage  of  the  premises  to  the  plaintiffs.  The  declaration 
averred  that  there  was,  at  the  time  of  giving  the  certificate,  remain- 
ing of  record  in  the  recorder's  office,  a  mortgage  of  the  premises 
from  Leslie  to  Alexander  Smith,  dated  August  11th  1870,  for 
$3000,  and  therebv  the  mortgage  from  Leslie  to  plaintiffs  was 
worthless,  and  the  $2000  lent  to  Leslie  was  lost. 

Another  count  was  that,  on  the  20th  of  December  1871,  the 
plaintiffs,  being  about  to  lend  to  Leslie  a  further  sum  of  $1600  on  a 
mortgage  to  be  given  by  him  on  a  messuage  and  lot  or  piece  of 
ground  situate  on  the  south  side  of  St.  Albans  Place,  335  feet  6 
inches  west  of  Twenty-third  street,  in  the  Twenty-sixth  Ward  of 
the  said  city  of  Philadelphia,  containing  in  front  on  the  said  St. 
Albans  Place  16  feet,  and  extending  in  depth  southward  62 
feet  to  a  twelve-feet-wide  alley,  and  requested  the  defendant  as 
recorder  to  certify  every  unsatisfied  mortgage  on  said  premises 
given  by  Leslie  since  October  1st  1868 ;  that  the  defendant  certi- 
fied that  there  was  no  unsatisfied  mortgage  but  that  before  men- 
tioned to  Elizabeth  C.  Erwin ;  that  the  plaintiffs,  relying  on  the 
certificate,  lent  to  Leslie  the  $1600,  and  took  a  mortgage  from 
him  dated  December  19th  1871,  on  the  last-mentioned  premises. 
The  declaration  averred  that  there  was  at  the  time  remaining  on 
record  in  the  recorder's  office  an  unsatisfied  mortgage  on  these 
premises  from  Leslie  to  Smith,  dated  October  27th  1870,  for 
$2500 ;  that  thereby  the  plaintiffs'  mortgage  was  worthless,  and 
the  $1600  were  wholly  lost. 

The  case  was  tried  October  28th  1874,  before  Lynd,  J. 

The  plaintiffs  gave  in  evidence  the  following  papers  : — 
31  P.  F.  Smith— 17 
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No.  1. 

"No.  2327  St.  Albans  Place. 

"  Please  certify  every  unsatisfied  mortgage  of  messuage  and  lot 
or  piece  of  ground  situate  on  the  north  side  of  St.  Albans  Place, 
207  feet  6  inches  west  of  Twenty-third  street,  in  the  Twenty-sixth 
Ward  of  the  city  of  Philadelphia,  containing  in  front,  on  the  said 
St.  Albans  Place,  16  feet,  and  extending  in  depth  northward  62 
feet,  to  a  twelve-feet-wide  alley,  given  by  Charles  M.  S.  Leslie 
since  October  1st  1868. 

"  To  John  A.  Houseman,  Esq.,  Recorder  of  Deeds." 

"  On  searching  the  index  of  mortgages  for  the  city  and  county 
of  Philadelphia,  I  do  not  find  any  unsatisfied  mortgage  of  the 
premises,  or  any  part  thereof,  by  Charles  M.  S.  Leslie  since  Octo- 
ber 1st  1868,  except  one  to  Elizabeth  C.  Erwin  et  ah,  dated  Octo- 
ber 13th  1868,  for  one  hundred  and  sixty  thousand  dollars,  and 
another  to  The  Girard  Mutual  B.  &  L.  Asso.,  dated  August  18th 
1871,  for  two  thousand  dollars. 

Witness  my  hand  and  seal  of  oflSce  this  twenty-first  day  of  Au- 
gust, A.  D.  1871. 

[seal.]  M.  W.  Myers,  pro  Recorder." 

*'  Note. — The  premises  above  described  released  from  the  lien 
of  the  $160,000  mortgage.  *  *  *  November  Ist  1869.  *  *  * 

Endorsed  on  above  search. 

"  On  searching  the  index  of  mortgages  for  the  city  and  county 
of  Philadelphia,  I  find  no  unsatisfied  mortgages  of  the  above  de- 
scribed premises,  or  any  part  thereof,  given  by  Charles  M.  S. 
Leslie,  from  October  1st  1868  to  August  21st  1871,  except  two, 
one  of  them  to  Alexander  Smith,  dated  August  11th  1870,  for 
three  thousand  dollars,  and  the  other  one  of  them  to  the  Girard 
Mutual  Building  and  Loan  Association,  dated  August  18th  1871, 
for  two  thousand  dollars. 

Witness  my  hand  and  seal  of  oflSce  this  seventh  day  of  August, 
A.  D.  1873. 

[seal.]  Jas.  W.  Allen,  pro  Recorder." 

''  Received  August  18th  1871,  to  the  Girard  Mutual  B.  &  L. 
Asso.,  dated  August  18th  1871,  for  $2000." 

No.  2. 

"  Please  certify  every  unsatisfied  mortgage  of  messuage  and  lot 
or  piece  of  ground  situate  on  the  south  side  of  St.  Albans  Place, 
335  feet  6  inches  west  of  Twenty-third  street,  in  the  Twenty-sixth 
Ward  of  the  city  of  Philadelphia,  containing  in  front  on  the  said 
St.  Albans  Place  16  feet,  and  extending  in  depth  southward  62 
feet  to  a  twelve-feet-wide  alley,  given  oy  Charles  M.  S.  Leslie, 
since  October  Ist  1868. 

"Leslie. 

"  To  John  A.  Houseman,  Esq.,  Recorder  of  Deeds." 
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"  On  searching  the  index  of  mortgages  for  the  city  and  county 
of  Philadelphia,  I  do  not  find  any  unsatisfied  mortgage  of  the 
premises,  by  Charles  M.  S.  Leslie,  since  October  Ist  1868,  except 
one  to  Elizabeth  0.  Erwin  et  aZ.,  for  one  hundred  and  sixty  thous- 
and dollars,  dated  October  13th  1868,  and  one  other  to  The 
Girard  Mutual  Building  &  Loan  Association,  for  one  thousand  six 
hundred  dollars,  dated  December  19th  1871. 

"  Witness  my  hand  and  seal  of  office  this  20th  day  of  December, 
A.  D.  1871. 

[seal.]  M.  W.  Myers,  pro  Recorder." 

"  Note. — The  premises  in  question  released  from  the  lien  of  the 
$160,000  mortgage.  *  *  *  November  1st  1869.  *  *  *" 

"  On  searching  the  index  of  mortgages  for  the  city  and  county 
of  Philadelphia,  I  find  no  unsatisfied  mortgages  of  the  above  de- 
scribed premises,  or  any  part  thereof,  given  by  Charles  M.  S. 
Leslie,  from  October  Ist  1868,  to  December  20th  1871,  except 
two,  one  of  them  to  Alexander  Smith,  dated  October  27th  1870, 
for  two  thousand  five  hundred  dollars,  and  the  other  one  of  them 
to  the  Girard  Mutual  Building  &  Loan  Association^,  dated  Decem- 
ber 19th  1871,  for  sixteen  hundred  dollars. 

^^  Witness  my  hand  and  seal  of  office  this  seventh  day  of  August, 
A.  D.  1873. 

[seal.]  Jas.  W.  Allen,  pro  Recorder." 

The  plaintiffs  called  Albanus  Holby,  who  testified :  "  I  was 
conveyancer  for  the  building  association  in  1871 ;  I  passed  the 
title ;  I  drew  the  mortgage  and  examined  the  title ;  I  ordered 
searches ;  this  is  the  mortgage  search  on  which  the  $2000  were 
loaned  ;  the  $2000  were  paid  to  C.  M.  S.  Leslie  ;  this  is  the  mort- 
gage search  (December  20th  1871)  I  ordered  ;  the  $1600  were  paid 
Leslie." 

Being  cross-examined,  witness  said :  "  Leslie  applied  in  writing 
for  the  loans  ;  I  searched  for  the  writing  ;  I  know  the  contents  ; 
it  was  for  a  loan  of  $2000  on  the  St.  Albans  Place  property ;  it 
said  subject  to  a  ground-rent  of  $2500  only,  and  no  mortgage  ;  I 
did  not  take  this  search  to  the  office  myself;  the  order  is  in  Leslie's 
clerk's  handwriting ;  I  first  saw  this  after  it  was  signed  by  the 
recorder  with  the  seal  of  his  office  attached ;  Leslie  was  in  great 
haste ;  I  said  I  could  not  get  it  through  in  a  certain  time ;  he 
offered  to  help ;  I  told  him  he  might  order  the  search  for  me  ;  he 
did  so ;  I  first  saw  search  No.  2  after  the  certificate  on  it ;  it  is 
not  usual  for  me  to  let  the  borrower  get  out  the  search  for  me ; 
Leslie  could  get  the  search  out  of  the  recorder's  office  more  quickly 
than  I ;  he  had  more  facilities." 

Being  re-examined,  he  said  :  ^^  Leslie  was  a  conveyancer  ;  age 
about  48  years ;  was  a  conveyancer  about  twenty-five  years ;  in 
August  1871  be  was  considered  A  No.  1 ;  the  searches  disclose 
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the  building  association  mortgage;  we  generally  record  first,  and 
take  out  the  searches  so  as  to  show  the  mortgage ;  I  examined  the 
searches  before  the  money  was  paid ;  Leslie  got  out  all  the 
searches ;  I  ordered  them  through  him  ;  I  saw  none  of  the  cer- 
tificates till  I  got  them  from  him ;  we  foreclqsed  our  mortgage 
when  Leslie  was  three  months  in  arrear ;  he  paid  his  dues  for  a 
time  ;  I  think  in  the  summer  of  1873  we  became  alarmed ;  Leslie 
had  not  left  then." 

It  was  admitted  that  at  the  date  of  the  certificates  the  two 
mortgages  of  $3000  and  J2500  respectively,  from  Leslie  to  Smith, 
were  on  record  in  the  recorder's  ofiice,  as  set  out  in  the  declaration. 

The  mortgages  were  afterwards  sued  out,  and  the  premises  which 
they  bound  sold  by  the  sheriff.  In  consequence  of  the  prior  mort- 
gages, which  were  not  certified,  the  plain tifis  realized  much  less 
than  the  amount  due  them. 

The  defendant  offered  no  evidence. 

They  aske^  the  court  to  charge : — 

"  1.  If  the  jury  believe  that  the  plaintiffs,  through  their  con- 
veyancer, relied  upon  C.  M.  S.  Leslie  to  procure  the  certificates 
of  search,  and  Leslie,  so  acting  for  himself,  did  procure  the  cer- 
tificates, there  can  be  no  recovery  in  this  case. 

"2.  If  C.  M.  S.  Leslie  was  employed  by  the  plaintiffs  to  pro- 
cure certificates  of  search,  and  did  so  procure  them  for  the  plaintiffs, 
then  the  knowledge  of  Leslie  of  the  existence  of  the  uncertified 
mortgages  was  imputed  to  the  plaintiffs  and  is  their  knowledge.*' 

Judge  Lynd  refused  both  points,  and  told  the  jury  that  the 
plaintiffs'  evidence  disclosed  negligence  in  law,  and  the  measure  of 
damages  was  the  amount  loaned  with  interest,  less  whatever  had 
been  paid  on  account. 

He  reserved  these  points,  viz. : — 

"1.  Is  there  any  evidence  of  negligence  ? 

**  2.  Leslie  having  been  the  agent  to  procure  the  searches,  does 
the  knowledge  by  him  of  the  fact  of  the  prior  mortgages  estop  the 
plaintiffs  from  alleging  that  the  defendant  was  negligent,  or  that  he 
made  a  false  certificate  ?" 

Verdict  was  for  the  plaintiffs  for  ^339.90,  subject  to  the  opinion 
of  the  court  on  the  reserved  points. 

The  court  in  banc  afterwards  entered  judgment  for  the  plaintiffs 
on  the  verdict  on  the  reserved  points. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error, 

1.  Withdrawing  from  the  jury  all  questions  of  fact  except  the 
amount  of  damages  alleged  to  have  been  sustained  by  the  plaintiffs. 

2.  Ruling  that  there  was  nothing  in  the  cause  but  a  question  of 
law,  to  be  determined  by  the  court. 

8.  Withdrawing  from  the  jury,  under  the  testimony  presented, 
the  question  of  whether  Charles  M.  S.  Leslie  was  the  agent  of 
plaintiffs  in  procuring  the  certificates  of  search  from  the  recorder 
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of  deeds,  or  whether  said  Leslie  was  not  acting  in  the  matter  the 
himself  and  in  his  own  behalf. 

4.  Not  instructing  the  jury  that  if  C.  M.  S.  Leslie  was  the  agent 
of  the  plaintiffs  in  the  matter  of  the  searches,  said  Leslie's  know- 
ledge of  the  existence  of  the  prior  uncertified  mortgages  was  the 
knowledge  of  the  plaintiffs  and  imputable  to  them. 

5.  Instructing  the  jury  that  the  testimony  disclosed  such  negli- 
gence in  law  as  to  entitle  the  plaintiffs  to  recover. 

6.  7.  Refusing  defendant's  points. 

8.  Entering  judgment  in  favor  of  the  plaintiffs  on  the  points 
reserved. 

Cf.  W.  Biddle  (with  whom  were  /.  N,  Brown  and  A,  S.  Bid- 
die)^  for  plaintiff  in  error. — The  duty  of  the  recorder  is  only  to  the 
person  who  employs  and  compensates  him :  McCaraher  v.  The 
Commonwealth,  5  W.  &  S.  21 ;  Kellogg  v.  Harmer,  6  Phila.  R. 
90.  Even  if  Leslie  were  the  agent  of  the  plaintiff" — if  at  the  time 
that  the  searches  were  ordered  Leslie  was  aware  of  the  prior  mort- 
gages, and  intentionally  omitted  to  notify  the  plaintiff  thereof,  the 
latter  is  fixed  with  his  guilty  knowledge,  and  having  through  *Le8- 
lie*s  knowledge  constructive  notice  of  the  fraud,  cannot  recover : 
Toulman  v.  Steere,  3  Merivale  221 ;  Mountfordv.  Scott,  1  Turner 
&  Russel  279  ;  Jackson  v.  Rowe,  2  Sim.  &  Stu.  472 ;  Kennedy  v. 
Green,  3  Myl.  &  K.  699;  Hargraves  v.  Roth  well,  1  Keen  154; 
Lenehan  v,  McCabe,  2  Ired.  Eq.  35 ;  Hovey  v,  Blanchard,  13  N. 
H.  145;  Fuller  v,  Bennett,  2  Hare  394  ;  Worthington  v.  Morgan, 
16  Sim.  547 ;  Atterbury  v.  Wallis,  8  DeG.,  M.  &  G.  554  ;  Reed^s 
Appeal,  10  Casey  207  ;  Espin  v,  Pemberton,  3  DeG.  j(  Jones 
554 ;  Hart  v.  Bank,  33  Verm.  252 ;  Patten  v.  Ins.  Co.,  40  N.  H. 
381 ;  Dresser  v.  Norwood,  112  E.  C.  L.  Rep.  466 ;  The  Distilled 
Spirits,  11  Wallace  356. 

2>.  W.  Sellers  (with  whom  was  R,  C.  Titu8\  for  defendants  in 
error,  cited  Watson  v.  Muirhead,  7  P.  F.  Smith  167. 

Mr.  Justice  Shabswood  delivered  the  opinion  of  the  court, 
March  13th  1876. 

This  was  an  action  instituted  in  the  court  below  by  the  defend- 
ants in  error  to  recover  from  the  plaintiff  in  error,  who  was  for- 
raerl^ecorder  of  deeds  for  the  county  of  Philadelphia,  damages  for 
a  false  certificate  of  search  issued  by  him,  or  by  his  authority. 
That  such  a  certificate  was  issued  false  in  fact ;  that  it  was  ordere<l 
and  paid  for  by  the  defendants,  and  that  in  consequence  they  suf- 
fered damages,  were  points  not  in  dispute.  That  the  recorder  is 
primfi  facie  liable  to  respond  in  damages  for  such  false  search,  has 
been  settled  in  McCaraher  v.  Commonwealth,  5  W.  &  S.  21,  and  is 
no  longer  an  open  question. 
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It  was  decided  by  the  present  Chief  Justice  at  Nisi  Prius,  in 
Commonwealth  v.  Kellogg,  6  Phila.  R.  90,  that  this  liability  is  to 
the  party  who  asks  and  pays  for  the  search,  and  does  not  extend 
to  his  assigns  or  alienee. 

The  contention  here  all  grows  out  of  the  fact  that  the  search  in 
this  case,  by  the  request  of  the  conveyancer  of  the  defendants,  was 
ordered  and  paid  for  by  the  owner  of  the  premises,  in  order  that 
he  might  obtain  a  loan  of  money  on  mortgage  from  the  defend- 
ants, and  the  certificate  was  so  used,  and  the  money  so  obtained. 

It  is  urged,  that  by  the  employment  of  the  owner  as  the  agent 
for  this  purpose,  the  defendants  are  affected  with  this  knowledge 
of  the  existence  of  the  mortgage,  which  was  omitted  in  the  certifi- 
cate. This  is  a  very  familiar  principle  and  well  settled.  But  it  is 
equally  well  settled  that  the  principal  is  only  to  be  affected  by 
knowledge  acquired  in  the  course  of  the  business  in  which  the 
agent  was  employed.  This  limitation  of  the  rule  is  perfectly  well 
established  by  our  own  cases,  and  it  is  not  necessary  to  look 
further :  Hood  v.  Fahnestock,  8  Watts  489 ;  Bracken  v.  Miller, 
4  W.  &  S.  110  ;  Martin  v.  Jackson,  3  Casey  508.  It  is  a  mistake 
to  suppose  that  it  depends  upon  the  reason  that  no  man  can  be  sup- 
posed to  always  carry  in  his  mind  a  recollection  of  former  occur- 
rences, and  that  if  it  be  proved  that  he  actually  had  it  in  his  mind 
at  the  time,  the  rule  is  different.  It  may  support  the  reasonable- 
ness of  the  rule  to  consider  that  the  memory  of  men  is  fallible  in 
the  very  best,  and  varies  in  different  men.  But  the  true  reason 
of  the  limitation  is  a  technical  one,  that  it  is  only  during  the  agency 
that  the  agent  represents,  and  stands  in  the  shoes  of  his  principal. 
Notice  fto  him  is  then  notice  to  his  principal.  Notice  to  him 
twenty-four  hours  before  the  relation  commenced  is  no  more  notice 
than  twenty- four  hours  after  it  had  ceased  would  be.  Knowledge 
can  be  no  better  than  direct  actual  notice.  It  was  incumbent  on 
the  plaintiff  to  show  that  the  knowledge  of  the  agent,  to  use  the  accu- 
rate language  of  one  of  our  cases,  *'  was  gained  in  the  transaction 
in  which  he  was  employed."  There  was  not  only  no  evidence  of  this 
offer  by  the  plaintiff,  but  it  was  plain  that  it  had  been  gained 
before,  and  in  an  entirely  different  transaction.  It  is  not  neces- 
sary to  consider  in  this  view  of  the  matter  whether  the  alleged  agent 
was  really  such,  or  only  the  servant  or  clerk  of  the  conveyancer. 

It  is  urged  that  the  conveyancer  of  the  defendants,  in  the  em- 
ployment of  the  owner,  who  was  the  applicant  for  the  loan,  and 
interested,  therefore,  to  obtain  clear  searches,  was  guilty  of  negli- 
gence, which  is  imputable  to  his  constituents,  and  will,  therefore, 
bar  their  recovery.  But  this  is  to  maintain  that  a  man  is  to  pre- 
sume fraud  or  forgery  in  one,  whose  character  is  good,  and  that  if 
he  does  not  he  is  primfi  facie  negligent.  When  the  scrivener 
received  a  clear  certificate  under  the  undoubted  official  seal  of  the 
recorder,  he  surely  was  not  bound,  to  presume  that  a  fraud  had  been 
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committed  on  the  recorder  or  his  clerk,  nor  was  there  any  evidence 
from  which  such  fraud  could  be  inferred.  If  there  was  no  such 
presumption,  neither  would  there  arise  any  presumption  beforehand, 
that  the  owner  would  succeed  in  corrupting  or  deceiving  the  clerk 
or  servant  of  the  plaintifiF.  Without  some  such  presumption,  how 
can  it  be  said  that  it  was  prim&  facie  evidence  of  negligence  ?  that 
the  owner  was  employed  in  the  mere  ministerial  service  of  ordinary 
paying  for  and  procuring  the  certificate  ? 

We  are  of  opinion  that  the  learned  judge  was  right  in  directing 
a  verdict  for  the  plaintiffs  below. 

Judgment  affirmed. 


Price's  Estate.    Martin's  Appeal. 

1.  An  executor,  who  was  also  surviving  partner  of  the  testator,  charged 
himself  in  his  account  with  $2262  as  the  value  of  the  testator^s  interest  in 
the  firm  ;  the  auditor,  after  a  tedious  examination  of  hooks,  &c.,  found  that 
the  interest  was  worth  $2242  more,  and  surcharged  him  with  that  sum : 
add,  that  the  burden  of  the  expense  of  resisting  the  claim  should  not  be 
thrown  on  the  estate. 

2.  The  accountant  was  not  entitled  to  credit  for  counsel  fees  in  such  liti- 
gation, hut  should  be  allowed  such  as  were  rendered  for  the  benefit  of  the 
estate  and  in  protecting  himself  in  defending  proper  items  in  his  account. 

3.  Where  an  accountant  has  not  been  guilty  of  fraud  or  bad  faith,  he 
should  not  be  deprived  of  commissions  merely  because  he  has  been  sur- 
charged in  his  account. 

4.  The  testator  gave  all  his  estate  in  trust  to  pay  the  income  to  his  wife 
for  life ;  on  her  death,  to  his  mother  on  the  same  trust ;  after  her  death,  to 
three  persons  absolutely.  He  then  directed  the  executor  to  purchase  a 
watch  for  another  legatee,  and  gave  $500  to  each  of  two  charitable  institu- 
tions. The  auditor  decided  that  the  primary  intent  was  to  devote  the  income 
of  his  estate  for  the  support  of  his  widow  and  mother  during  their  lives,  and 
that  therefore  the  payment  of  the  specific  legacies  was  to  be  postponed  until 
the  termination  of  the  life  estate :  Held  to  be  correct. 

February  29th  1876.  Before  Sharswood,  Mbrcur,  Gordon, 
Paxson  and  Woodward,  JJ. 

Appeals  from  the  Orphans'  Court  of  Philadelphia :  Of  January 
Term  1875,  No.  18.     In  the  estate  of  Harry  F.  Price,  deceased. 

The  decedent  died  on  the  17th  of  September  1869,  leaving  a 
widow,  but  no  children.  He  left  a  will,  dated  April  6th  1869, 
and  proved  September  22d  1869  ;  letters  testamentary  were  issued 
to  Thomas  J.  Martin,  the  executor  named  in  the  will. 

After  directing  the  payment  of  his  debts  and  funeral  expenses, 
the  will  is  as  follows : — 

"  2d.  I  give,  devise  and  bequeath  to  Thomas  J.  Martin,  my  ex- 
ecutor, all  my  estate,  real,  personal  and  mixed,  to  have  and  to 
hold  the  same  in  trust,  for  the  following  uses  and  purposes :  To 
collect  all  my  personal  estate,  and  invest  the  same  in  bonds  and 
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mortgages,  and  to  pay  the  income  thereof,  and  the  rental  of  all  my 
real  estate  to  my  beloved  wife,  Mary  Price,  half-yearly,  during  her 
natural  life,  so  long  as  she  shall  remain  my  widow ;  and  in  the 
event  of  the  death  of  my  said  wife,  or  her  re-marriage,  then  I  give, 
devise,  and  bequeath  the  same,  subject  to  the  same  trust,  unto  my 
mother,  Jane  Price,  for  and  during  the  term  of  her  natural  life ; 
and  should  my  mother  then  be  deceased,  then  I  give  the  same,  in 
fee  simple,  to  William  R.  Price,  Charles  M.  Price,  and  Caroline, 
wife  of  Lukens  Clayton,  in  equal  shares. 

**  3d.  And  upon  the  death  of  both  my  said  wife  and  mother,  I 
give,  devise,  and  bequeath  all  my  estate  unto  William  R.  Price, 
Charles  M.  Price,  and  Caroline,  wife  of  Lukens  Clayton,  in  fee 
simple ;  and  if  any  of  them  be  deceased,  their  children  to  take 
their  parents*  share. 

"  4th.  I  direct  my  executor  to  purchase  a  watch  or  other  present, 
of  the  value  of  one  hundred  dollars,  to  be  given  to  Sarah  Martin, 
daughter  of  my  friend  Thomas  J.  Martin. 

"  5th.  I  give  and  bequeath  to  the  House  of  the  Good  Shepherd, 

,and  to  the  St.  John's  Orphan  Asylum,  the  sum  of  8500  each." 
******* 

At  the  time  of  his  death,  the  testator  was  in  partnership  with 
his  executor,  under  the  firm  name  of  Thomas  J.  Martin  &  Co. 

No  inventory  and  appraisment  of  his  estate  appears  to  have 
been  made,  but  shortly  after  the  testator's  death  the  whole  partner- 
ship stock  was  appraised  by  the  executor  and  surviving  partner, 
and  the  testator's  share,  one-eighth,  fixed  at  $2662.89. 

The  19th  of  October  1870,  the  executor  filed  his  account;  he 
charged  himself  with  rents  of  the  real  estate  of  the  testator,  the  pro- 
ceeds of  a  few  chattels  sold  by  him,  and  the  following  item: — 

"  Balance  of  H.  F.  Price's  one-eighth  interest  of  profits  of  firm 
of  T.  J.  Martin  &  Co.,  $2662.89." 

The  whole  amount  of  charges  was  $3397.89. 

The  amount  of  credits  claimed  was  $1553.23,  showing  a  balance 
of  $1844.66  due  the  estate.  Amongst  other  items  of  credit  were 
two  amounting  to  $175,  for  payments  to  L.  C.  Cassidy,  Esq.,  for 
professional  services ;  and  an  item  for  commissions,  5  per  cent  on 
$3397.89,  amounting  to  $169.89. 

The  account  was  referred  to  H.  S.  Hagert,  Esq.,  to  audit  and 
settle,  and  report  distribution  of  the  balance. 

Before  the  auditor,  exception  was  taken  by  the  widow  of  the 
decedent  to  a  number  of  the  items  of  credit,  amongst  others  to  the 
amount  charged  for  commissions.  The  charges  for  rent  were  also 
objected  to  as  not  belonging  to  the  administration  account.  These, 
with  some  credits  for  payments  on  account  of  the  real  estate,  were 
by  agreement  stricken  from  the  account. 

The  principal  matter  in  relation  to  which  objection  was  made, 
was  the  charge  for  the  testator's  interest  in  the  firm  of  T.  J.  Mar- 
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tin  &   Co.,  which  the  widow  claimed  should  be  very  much  in- 
creased. 

In  his  report,  the  auditor  says : —     *     ♦     ♦ 

"  An  examination  of  the  correctness  of  this  credit  involved  an 
examination  and  settlement  of  the  partnership  books  and  accounts 
of  Thomas  J.  Martin  &  Co.,  and  a  farther  investigation  of  the  busi- 
ness carried  on  after  Mr.  Price's  death. 

"  Prior  to  August  Ist  1864,  Thomas  J.  Martin,  the  present 
executor,  was  engaged  in  the  wholesale  liquor  business,  and  also 
in  the  business  of  brewing  in  the  city  of  Philadelphia,  had  con- 
siderable capital  invested,  and  enjoyed  a  large  and  well-estab- 
lished trade.  At  that  date  he  took  with  him  into  partnership,  the 
decedent,  Harry  F.  Prrce,  who  contributed  no  capital,  but  only 
his  services  to  the  business.  In  addition  to  the  capital  which  Mr. 
Martin  had  invested  in  the  business,  he  also  gave  to  it  his  time  and 
attention.  No  written  articles  were  entered  into  upon  the  forma- 
tion of  the  partnership,  but  on  April  7th  1868,  the  following  paper 
was  drawn  up  and  executed  by  Martin  and  Price  : — 

"  '  Whereas,  on  the  first  day  of  August,  A.  D.  1864,  Thomas  J. 
Martin  and  Harry  F.  Price  entered  into  copartnership  for  the 
purpose  of  carrying  on  the  wholesale  liquor  business,  and  which 
copartnership  still  exists;  and  whereas,  no  written  agreement 
between  said  Thomas  J.  Martin  and  Harry  F.  Price  has  been  pre- 
viously executed  to  confirm  said  copartnership,  or  show  the  rela- 
tions existing  between  each  of  said  parties  as  partners:  These 
presents  witnesseth,  that  it  was  and  is  mutually  agreed  upon  by 
said  Thomas  J.  Martin  and  Harry  F.  Price,  that  the  net  profits 
realized  from  the  business  carried  on  by  them  at,  &c.,  are  to  be  so 
divided  that  Thomas  J.  Martin  shall  receive  seven-eighths  of  the 
amount,  and  the  balance,  or  one-eighth,  shall  be  received  by  Harry 
F.  Price.' 

"  Under  this  agreement  and  upon  these  terms  Martin  and  Price 
carried  on  the  liquor  business  until  July  Ist  1869,  when  Henry 
Johnson  was  admitted  into  the  firm,  the  brewing  business  having 
been  discontinued  some  time  before.  Johnson  put  in  no  capital, 
and  was  to  receive  one-fourth  of  the  profits,  Price  still  retaining 
his  one-eighth  interest. 

"  At  the  time  of  Johnson's  admission  into  the  firm,  an  inventory 
was  made  pf  the  stock  of  whiskey  on  hand,  which  then  amounted, 
at  the  appraised  value,  to  $139,460.85,  and  there  was  standing  at 
that  time  to  the  credit  of  Harry  F.  Price,  on  the  books  of  the 
firm,  $5066.79.  ***** 

"  At  the  time  of  Price's  death,  the  amount  to  his  credit  on  the 
books  had  been  reduced,  by  his  drawings,  to  $4687.91,  which, 
together  with  the  amount  to  the  credit  of  his  copartner  Martin — 
viz.,  $116,228.89 — was  represented  by  the  stock  in  trade,  book 
accounts  and  other  assets  of  the  firm.     Shortly  after  Mr.  Price's 
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death  an  inventory  was  taken  of  the  stock  on  hand  at  that  time, 
and  the  stock  appraised  by  Martin,  the  surviving  partner,  at 
$104,462.73.  After  some  time  the  books  were  closed,  showing  a 
loss  on  the  business,  since  July  1st  1869,  of  $7572.17. 

"  After  Price's  death  Martin  continued  to  carry  on  the  business 
with  the  stock  and  assets  of  the  old  firm,  together  with  such  addi- 
tional stock  as  he  purchased  from  time  to  time,  but  with  little  or 
no  profit,  until  July  1872,  when  he  disposed  of  the  business  to 
William  N.  Graham,  who  had  been  taken  into  the  firm  at  Price's 
death.  ****** 

"  The  correctness  of  the  appraisement  made  by  Martin  of  the 
stock  on  hand  at  the  death  of  Price  was  attacked  by  the  counsel 
for  the  widow,  *  *  *  An  examination  of  the  books  of  the  firm 
shows  that  the  appraisement  of  September  24th  1869  was  made  at 
prices  below  those  at  which  the  same  stock  had  been  appraised  by 
Martin  on  July  1st  1869,  while  in  the  sales  entered  on  the  books 
between  those  dates  and  immediately  and  for  a  long  time  subse- 
quent thereto  there  appeared  no  reduction  in  the  prices  at  which 
the  goods  were  sold.  Although  it  may  be  true,  as  was  testified 
before  the  auditor,  that  there  was  no  market  in  the  latter  part  of 
1869  for  any  considerable  quantity  of  whiskey  at  the  appraised 
value,  it  is  equally  true  that  the  stock,  when  sold  by  Mr.  Martin, 
yielded  a  considerable  advance  on  those  values ;  and  a  surviving 
partner  who  elects  to  keep  the  stock  instead  of  selling  it,  and  to 
carry  on  the  business  for  his  own  advantage,  ought  not  to  be  per- 
mitted to  take  it  at  a  price  which  could  have  been  obtained  for  it 
only  by  its  sacrifice  at  a  forced  sale  in  a  peculiarly  unfavorable 
market,  such  as  the  accountant  alleged  existed,  from  special  and 
temporary  causes,  in  the  autumn  of  1869.  He  can  have  no  reason 
to  complain  if  he  is  called  upon  to  account  for  the  stock,  at  its  fair 
average  price,  under  ordinary  conditions  of  the  market.  Such  a 
valuation  the  auditor  finds  in  the  appraisement  made  of  the  stock 
by  Mr.  Martin  in  July  1869,  the  correctness  of  which  has  not 
been  questioned  before  the  auditor.  And  adopting  the  valuation 
of  that  date,  it  will  appear  that  the  appraisement  of  September 
1869  should  be  increased  by  the  sum  of  $18;023.75.  As  a  result 
of  carrying  this  increase  in  the  ^merchandise  account*  into  the 
'  profit  and  loss'  account,  we  find  that,  instead  of  the  business  from 
July  1st  1869  to  September  21st  1869  showing  a  loss  (rf  $7572.17, 
it  yields  a  profit  of  $10,451.58,  one-eighth  of  which,  or  $1306.44, 
is  to  be  added  to  the  July  statement  of  Harry  F.  Price's  account, 
making  the  true  amount  which  should  be  to  his  credit  at  the  date 
of  his  death,  $5894.35.  Deducting  from  this  latter  sum  his  share 
of  the  bad  debts  *  *  *  amounting,  &c.  *  *  *  and  we  have  a  balance  of 
$4904.98,  which  was  the  true  amount  of  Harry  F.  Price's  interest  in 
the  firm  at  his  death  on  September  6th  1869,  for  which  the  executor 
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is  to  accouDt,  instead  of  $2622.89,  as  charged  in  the  account  now 
before  the  auditor.  ♦  *  *  * 

"  By  the  tenor  of  the  agreement,  and  from  the  evidence  afforded 
by  the  entries  in  the  partnership  books,  it  is  clear  that  Price  was 
entitled  to  one-eighth  of  the  profits  of  the  business,  and  that  he 
originally  contributed  no  capital.  *  *  *  The  books  of  T.  J.  Mar- 
tin &  Co.  show  clearly  to  the  mind  of  the  auditor  that  it  never 
-was  the  understanding  of  H.  F.  Price  that  he  had  any  fixed  or 
definite  interest  in  the  capital  of  the  firm,  or  any  interest  in  the 
stock  of  assets,  except  in  so  far  as  the  stock  and  assets  represented 
his  share  of  the  undrawn  profits  of  the  business.  The  account  of 
Thomas  J.  Martin  is  credited  on  the  books,  with  the  whole  amount 
of  the  stock  on  hand,  at  the  several  dates  of  settlement,  and  is 
debited  with  the  amount  due  to  H.  F.  Price  for  his  share  of  the 
profits ;  and  nowhere  is  Mr.  Price  credited  with  any  share  of  the 
capital  stock  of  the  firm.  His  interest,  wherever  it  appears  upon 
the  books,  is  stated  to  be  one-eighth  of  the  profits,  and  this  share 
of  the  profits  is  all  that  is  carried  to  his  credit.  There  is,  there- 
fore, no  room  for  doubt  that  it  was  well  understood  between 
the  partners  that  the  interest  of  Price  was  confined  to  the  pro- 
fits alone,  and  he  could  not,  therefore,  have  justly  claimed  to  be 
admitted  to  share  with  his  copartner,  Martin,  in  the  capital  which, 
as  the  evidence  shows,  was  wholly  contributed  by  the  latter. 

"  But,  on  the  other  hand,  the  proposition  of  the  accountant's 
counsel  that  Mr.  Price  had  no  interest  in  the  stock  on  hand  at  his 
decease  is  equally  untenable.  The  books  of  the  firm  show  there 
was  standing  to  his  credit  at  the  time  of  his  death,  an  amount  of 
undrawn  profits  now  ascertained  to  be  $4904.98,  which  equally  with 
the  capital  contributed  by  Martin  was  represented  by  the  stock  in 
trade  and  other  assets  of  the  firm. 

"  To  the  extent  of  those  undrawn  profits,  he  had  an  interest  in, 
and  was  a  tenant  in  common  with  his  copartners  of  the  stock  and 
assets  which  had  been  purchased  by  and  accumulated  from  the 
capital  and  profits  of  the  ^  business.'  The  decedent  having  there- 
fore a  joint  interest  with  Martin  in  the  stock,  it  became  the  duty 
of  Martin,  as  surviving  partner,  to  sell  the  stock  and  wind  up  the 
business.  *  *  *  Martin,  as  a  surviving  partner,  had  no  right  to 
take  the  stock  at  a  valuation  ;  and  as  executor  of  the  decedent,  he 
was  clothed  with  the  further  trust  to  protect  the  interests  of  the 
widow  and  the  creditors,  and  to  make  sale  for  the  purpose  of  dis- 
tribution. *  *  *  This  duty  he  failed  to  perform,  but  appraised  and 
retained  the  property,  and  continued  to  trade  with  the  old  stock. 
In  failing  to  make  an  immediate  sale  of  the  stock,  he  appears  to 
have  been  influenced  by  a  desire  to  avoid  the  sacrifice  which  would 
in  all  probability  have  resulted,  had  so  large  a  stock  of  goods  been 
thrown  upon  the  market  immediately  upon  Mr.  Price's  death. 
His  own  share  of  the  stock  was  greatly  in  excess  of  decedent's. 
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and  his  interest  in  preserving  it  identical  with  that  of  decedent's 
estate ;  no  imputation  of  fraud  or  unfair  dealing  can  be  justly 
attributed  to  him  in  declining  to  make  sale  of  the  stock.  Bj  retain- 
ing the  stock  and  continuing  to  deal  with  it,  he  became  liable  to 
account  to  the  decedent's  estate  for  all  subsequent  profits,  while 
the  responsibility  for  losses  fell  entirely  upon  bis  own  shoulders. 

*  *  *  There  is  no  fixed  rule  at  law  which  measures  the  interest 
of  the  deceased  partner  in  tbe  profits  by  the  interest  which  he  had 
in  the  business  during  his  lifetime.  *  *  *  Out  of  this  diflSculty 
of  apportioning  the  profits,  has  arisen  the  simpler  rule  which  gives 
to  the  estate  of  the  deceased  partner  his  share  of  the  stock  at  tbe 
time  of  his  decease,  with  interest  upon  the  same  in  lieu  of  profits. 

*  *  *  It  is  manifestly  for  the  interest  of  the  ccBtui  que  trusty  that 
the  rule  allowing  interest  in  lieu  of  profits  should  be  adopted  in 
the  present  instance ;  and  moreover,  the  accountant,  by  neglecting 
to  invest  the  moneys  of  the  estate  by  mixing  them  with  his  own, 
and  by  failing  to  account  until  cited  so  to  do,  has  subjected  him- 
self to  the  penalty  of  paying  interest  upon  the  balance  in  his 
hands.  The  auditor  has  concluded  to  charge  the  accountant  with 
the  value  of  the  decedent's  interest  in  the  partnership  at  the  time 
of  his  death,  with  interest  upon  the  same  to  the  date  of  the  filing 
of  this  report ;  first  deducting  any  payments  which  the  accountant 
may  have  made  in  the  settlement  of  the  estate.     *     *     ♦ 

"  Having  found  nothing  in  the  conduct  of  the  executor  which 
savors  of  actual  fraud  or  bad  faith  on  his  part  in  the  administra- 
tion of  the  estate,  the  auditor  sees  no  reason  to  disallow  commis- 
sions to  the  accountant,  or  to  charge  him  with  the  expenses  of 
the  audit,  as  requested  by  the  counsel  for  the  widow."  *     >»•     ♦ 

The  auditor  adjusted  the  account  by  increasing  the  charge  for 
the  testator's  interest  in  the  firm  to  $4904.48,  striking  out  the 
charges  for  rents,  allowing  the  accountant  $83.60  commissions  at 
5  per  cent,  on  $1672.09,  the  amount  of  the  surcharges  (after  de- 
ducting the  rents  struck  out),  and  making  other  corrections  not 
necessary  to  particularize  on  both  sides  of  the  account.  This 
resulted  in  a  balance  of  $3394.16  against  the  accountant  as  of 
September  17th  1869,  on  which  he  added  interest  until  May  16th 
1873,  the  date  of  filing  his  report,  being  $746.68,  making  the  total 
balance  due  by  the  accountant,  $4140.84. 

The  expenses  of  the  audit  as  allowed  by  him,  were : — 
"  Auditor's  fee  as  per  order,  ....         $350.00 

Pierce  Archer,  Esq.,  professional  services,       .         .  600.00 

L.  E.  Burke,  Esq.,  a  u  ,         .  150.00 

Orphans'  Court,  25.62 

Advertising,  &c., 6.50 


$1032.12 
Leaving  for  distribution,         ....       $3108.72" 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  269 

[Price's  Estate.] 

Of  this  sum  he  distributed  $699.28  to  creditors  who  presented 
their  claims  to  him,  making  the  balance  distributable  under  the 
will  82409.44. 

In  reporting  on  this  distribution,  the  auditor  said  : —  *  *  * 

"Neither  the  legacy  to  the  '  House  of  the  Good  Shepherd,*  nor 
that  to  the  'St.  John's  Orphan  Asylum/  was  claimed  before  the 
auditor.  The  gift  of  all  his  real  and  personal  estate  to  his  execu- 
tor, in  trust  for  the  use  of  his  wife  and  mother  for  life,  with  remain- 
der to  William  and  Charles  Price,  and  to  Caroline  Lukens,  is 
inconsistent  with  the  subsequent  bequests  to  Sarah  Martin,  and  to 
the  two  charitable  corporations  named  in  the  will ;  as  a  rule  of 
construction,  where  two  parts  of  a  will  are  inconsistent,  the  latter 
prevails,  but  this  is  applied  only  after  the  failure  of  every  endeavor 
to  give  such  a  reasonable  construction  to  the  entire  dispositions  as 
will  render  every  part  of  them  operative.  *  *  * 

"  In  the  present  instance,  the  primary  intent  of  the  testator 
seems  to  be,  to  make  provision  for  the  support  of  his  widow  and 
mother  during  their  lives,  and  to  devote  the  income  of  his  entire 
estate,  both  real  and  personal,  to  that  purpose.  Such  a  purpose 
is  at  variance  with  an  intention  to  make  the  pecuniary  legacies 
payable  in  the  lifetime  of  either  the  wife  or  mother  of  the  testator. 
In  the  opinion  of  the  auditor  the  payment  of  those  legacies  is  to 
be  postponed  until  the  termination  of  the  two  life  estates. 

"The  fund  for  distribution,  under  the  will,  is  $2409.44,  of 
which  amount  $1662.76  is  principal,  and  $746.68  is  interest  upon 
the  fund  in  the  accountant's  hands  at  decedent's  death. 

"  The  auditor  awards  the  above  sum  of  $746.68  to  Mary  Price, 
the  widow  of  the  decedent.  *  *  *  The  remainder  of  the  fund, 
$1662.76,  the  auditor  directs  to  be  paid  to  the  trustee  appointed 
in  the  place  of  Thomas  J.  Martin,  to  be  invested  by  him,  and  the 
interest  paid  to  Mary  Price,  during  her  lifetime  or  widowhood, 
and  after  her  death  or  marriage,  to  Jane  Price,  for  life,  and  upon 
the  death  of  both  legatees,  then  to  pay  the  legacies  bequeathed 
respectively  to  Sarah  Martin,  to  the  House  of  the  Good  Shepherd, 
and  the  St.  John's  Orphan  Asylum,  if  the  same  shall  be  claimed 
by  them,  and  to  divide  the  balance  between  William  R.  Price, 
Charles  M.  Price,  and  Caroline,  wife  of  Lukens  Clayton,  in  equal 
shares." 

The  executor  filed  exceptions  to  the  report  as  follows : — 

2.  Because  the  auditor  erred  in  surcharging  the  accountant 
with  the  sum  of  $2242.09,  being  the  difference  between  the  ap- 
praisement of  July  Ist  1869,  $4904.98,  and  of  September  24th 
1869,  $2662.89. 

4.  Because  the^  auditor  erred  in  deciding  that  Price  was  a  partner 
and  had  an  interest  in  the  stock. 

6.  Because  the  auditor  held  that  it  was  the  duty  of  Martin  to 
sell  the  stock  at  the  death,  and,  failing  to  do  so,  was  chargeable 
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with  the  highest  price  therefor,  even  though  he,  Martin,  furnished 
all  the  capital. 

7.  Because  the  auditor  erred  in  charging  the  accountant  with 
interest  on  the  increased  appraisement  from  the  time  of  death. 

9.  Because  the  accountant  was  allowed  commissions  only  on 
J1675  of  surcharges,  and  not  on  $2242. 

Sarah  Martin,  St.  John's  Orphan  Asylum,  and  the  House  of 
the  Good  Shepherd  excepted,  because  the  auditor  reported  that 
the  payment  of  their  legacies  was  to  be  postponed  until  after  the 
death  of  testator's  widow. 

Mary  Price,  the  widow,  filed  the  following  exceptions  to  the 
report : — 

1.  Because  the  auditor  has  allowed  to  Pierce  Archer,  Esq.,  the 
counsel  for  the  executor,  a  fee  of  $500. 

4.  Because  the  auditor  erred  in  deciding  that  the  testator  was 
not  entitled  to  the  one-eighth  part  of  the  stock  of  goods  in  the 
store  which  were  on  hand  at  the  time  of  the  death  of  the  testator. 

7.  Because  the  auditor  erred  in  allowing  the  accountant  com- 
missions when  he  has  surcharged  him  with  the  sum  of  $746.68. 

8.  Because  the  auditor  has  erred  in  not  charging  the  accountant 
with  the  whole  expenses  of  the  audit. 

10.  Because  the  auditor  has  erred  in  saying  *Hhat  he  finds 
nothing  in  the  conduct  of  the  executor  which  savors  of  fraud  or 
of  bad  faith  on  his  part  in  the  administration  of  the  estate,"  when 
by  the  whole  argument  and  finding  of  the  auditor,  in  his  report, 
it  shows  that  the  conduct  of  the  accountant,  as  surviving  partner 
and  executor,  had  been  illegal  and  wrong, 

11.  Because  the  auditor  has  allowed  the  sum  of  $25.62  to  the 
clerk  of  the  Orphans'  Court,  an  illegal  charge. 

The  Orphans'  Court,  Allison,  P.  J.,  made  the  following  decree 
on  the  exceptions,  December  6th  1873: — 

"  The  1st  exception,  which  relates  to  the  allowance  of  $500  to 
the  counsel  of  the  executor,  is  sustained. 

"The  7th  exception  to  the  allowance  of  commissions  to  the 
accountant  is  sustained. 

"  The  8th  exception  is  sustained  in  so  far  as  to  disallow  $300  of 
the  $350  of  the  auditor's  fee.  The  $150  awarded  to  L.  Burk  is 
disallowed.  The  allowance  to  the  clerk  of  the  Orphans'  Court  is 
reduced  to  $11.65. 

"  The  remaining  exceptions  of  Mary  Price,  widow  and  legatee, 
are  discharged. 

"The  exceptions  to  the  report  of  the  auditor  on  the  trust 
account  of  Thomas  J.  Martin  are  dismissed  and  report  confirmed." 

The  case  was  referred  to  A.  J.  Fortin,  Esq.,  deputy  clerk  of  the 
Orphans'  Court,  to  state  an  account  in  accordance  with  the  fore- 
going decree. 

In  making  the  statement,  the  $150  awarded  by  the  report  to 
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L.  E.  Burk,  but  disallowed  by  the  court,  was  allowed  to  the 
accountant,  because  no  exceptions  had  been  taken  to  the  report  as 
to  that  item. 

The  account  as  stated  by  him  showed  a  balance  of  $3392.07  due 
the  estate,  of  which  $746.68  was  interest  and  $2645.39  principal. 

On  this  the  court  made  the  following  final  decree : — 

"  And  now,  September  2d  1874,  the  within  report,  made  by  the 
clerk  under  the  order  of  this  court,  is  confirmed.  The  sum  of  $150 
to  L.  E.  Burk,  as  allowed  by  the  clerk,  is  approved,  the  counsel 
on  both  sides  assenting  thereto ;  and  the  court  order  and  decree 
that  the  said  executor,  Thomas  J.  Martin,  pay  the  sum  of  $3392.07, 
as  stated  by  the  clerk,  to  the  persons  to  whom  the  respective  sutns 
were  awarded  by  the  report  of  the  auditor,  and  said  report  is  now 
finally  confirmed.  All  the  exceptions  not  allowed  by  the  court  on 
the  6th  day  of  December  1873  are  dismissed.** 

The  accountant  and  the  specific  legatees  appealed  to  the  Supreme 
Court. 

The  accountant  assigned  the  following  "  errors:" — 

1.  Sustaining  the  1st  exception  of  Marv  Price  to  the  auditor's 
report,  which  objected  to  the  allowance  of  $500  counsel  fees  to 
executor's  attorney,  for  services  rendered  the  estate  during  the 
period  of  four  years,  thereby  surcharging  the  executor  with  the 
same. 

2.  Sustaining  the  7th  exception  of  Mary  Price  to  the  auditor  s 
report,  in  disallowing  the  sum  of  $169.89,  executor's  commission, 
and  surcharging  him  therewith. 

3.  Sustaining  the  8th  exception  of  Mary  Price  to  the  auditor's 
report,  in  surcharging  the  executor  with  the  auditor's  fee,  $300. 

4.  Dismissing  the  accountant's  2d  exception  to  the  auditor's 
report,  whereby  the  executor  was  surcharged  with  the  difference, 
$2242.09,  between  the  appraisements  of  July  Ist  and  September 
24th  1869,  on  the  ground  that  it  was  the  executor's  duty  to  sell 
out  the  stock  of  $105,000. 

5.  Reversing  the  report  of  the  auditor,  upon  the  facts  upon  the 
1st,  2d  and  8d  exceptions  of  Mary  Price,  no  mistake  being  appa- 
rent on  the  face  of  the  report. 

6.  Dismissing  the  accountant's  seventh  exception  and  disallowing 
the  accountant  and  surcharging  him  with  the  sum  of  $1019.89  for 
counsel  fees,  commissions  and  auditor's  fees,  besides  surcharging 
him  with  2242.09  and  interest  thereon,  making  total  surcharges 
in  all  of  $1672.09  in  the  face  of  the  auditor's  report  upon  the  evi- 
dence that  he  acted  with  fidelity  and  in  good  faith,  and  was  in  no 
degree  guilty  of  any  fraud. 

The  other  appellants  assigned  for  error :  dismissing  the  first 
exception  of  each  of  the  appellants  to  the  auditor's  report  in  decid- 
ing that  the  legacies  were  to  be  postponed  till  afcer  the  widow's 
death. 
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P.  Archer,  Jr,,  and  L.  C,  Ca%ndy,  for  appellants. — The  au- 
ditor reported  that  the  executor  acted  with  fidelity,  in  perfect  good 
faith,  for  the  best  interests  of  his  trust,  and  without  imputation  of 
fraud ;  and  he  should  not  be  surcharged  with  the  expenses  of  con- 
testing a  claim  as  to  which  he  is  vindicated  by  the  evidence  and 
finding :  Speakman's  Appeal,  2l  P.  F.  Smith  25 ;  Pittsburg's 
Appeal,  20  Id.  142  ;  Chew's  Appeal,  9  Wright  228 ;  Price's  Ap- 
peal, 4  P.  F.  Smith  472  ;  Mengas's  Appeal,  7  Harris  221.  The 
facts  found  are  regarded  as  established,  unless  for  flagrant  error : 
Mellon's  Appeal,  8  Casey  121 ;  Stehman's  Appeal,  5  Barr  413 ; 
White's  Appeal,  12  Casey  134 ;  Harland's  Accounts,  5  Rawle  323. 
Even  though  the  audit  was  made  necessary  by  errors  in  the  account, 
the  accountant  should  not  be  charged  with  the  expenses  of  audit : 
Yoder's  Appeal,  9  Wright  394  ;  Harding's  Estate,  12  Harris 
189 ;  Smith's  Appeal,  11  Wright  424 ;  Swartzwalter*s  Account, 
4  Watts  77  ;  Norris's  Appeal,  21  P.  F.  Smith  106.  As  to  the 
appeals  of  the  specific  legatees,  they  cited  Schott's  Estate,  28  P. 
F.  Smith  40  ;  McGirr  v.  Aaron,  1  Penna.  R.  48 ;  West  v.  Shut- 
tleworth,  2  M.  &  K.  681. 

A,  V,  Parsons,  for  appellee. — The  unfaithfulness  of  the  execu- 
tor deprives  him  of  commissions  as  much  as  actual  fraud:  Smith's 
Appeal,  11  Wright  427 ;  Greenfield's  Estate,  12  Harris  232.  As 
to  counsel  fees  he  cited  Dictterich  r.  Heft,  6  Barr  87  ;  Heister's 
Appeal,  7  Barr  4f55 ;  Verner's  Estate,  6  Watts  250 ;  Mumper's 
Appeal,  3  W.  &  S.  441;  Gossner's  Estate,  6  Wharton  401;  Ster- 
rett's  Appeal,  2  Penna.  R.  419. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  March 
13th  1876. 

The  first  assignment  alleges  error  in  surcharging  the  accountant 
with  the  sum  of  $500,  paid  counsel  for  professional  services.  Upon 
what  ground  said  surcharge  was  made  we  are  not  informed,  as  no 
opinion  was  filed  by  the  learned  judge  of  the  Orphans'  Court.  It 
is  always  desirable  in  such  cases  to  know  the  reasons  of  which  the 
decree  of  the  court  below  was  predicated.  The  auditor's  report, 
however,  discloses  sufiicient  to  show  that  the  action  of  the  Orphans* 
Court  should  be  in  part  sustained.  The  executor  was  also  the  sur- 
viving partner  of  the  testator  ;  in  his  account  he  charged  himself 
with  the  sum  of  $2662.89,  as  the  value  of  the  deceased  partner's 
interest  in  the  firm.  The  auditor  surcharged  him  with  the  sum  of 
$2242.09,  as  the  real  value  of  said,  interest.  The  contention  upon 
this  question  protracted  the  audit  very  greatly,  and  involved  a  tedi- 
ous examination  of  the  books  and  the  business  of  the  firm.  The 
burden  of  this  increased  expense  ought  not  to  be  thrown  upon  the 
estate.  It  should  be  borne  by  the  unsuccessful  party  by  whom  it 
was  occasioned.     It  would  be  manifestly  unjust  to  charge  the  widow, 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  273 

[Price's  Estate.] 

who  succeeded  in  thus  surcharging  the  accountant,  with  the  amount 
expended  by  him  in  counsel  fees  in  resisting  her  claim.  But  we 
think  it  was  error  to  strike  out  all  allowance  for  counsel  fees.  The 
accountant  was  entitled  to  the  services  and  advice  of  counsel,  and 
so  far  as  those  services  were  rendered  for  the  benefit  of  ^the  estate, 
or  to  protect  the  accountant  in  his  rights,  compensation  should  be 
made  therefor  out  of  the  estate.  An  examination  of  the  auditor's 
report  discloses  the  fact  that  the  widow  objected  to  a  number  of 
items  on  the  credit  side  of  the  account,  which  were  allowed  by  the 
auditor.  Among  them  was  the  item  of  funeral  expenses.  It  is 
also  noted  that  she  attempted  to  surcharge  the  accountant  with  a 
much  larger  sum,  as  the  value  of  the  testator's  interest  in  the  firm, 
than  was  found  by  the  auditor.  It  is  only  right  that  a  reasonable 
allowance  should  be  made  out  of  the  estate,  to  pay  for  this  portion 
of  the  services  of  counsel.  We  think  J160  is  sufficient  for  this 
purpose.  The  accountant  must  be  surcharged  with  the  residue,  to 
wit,  ?350. 

We  think  the  court  below  erred  in  disallowing  the  accountant's 
claim  to  commissions.  The  auditor  finds  that  he  was  not  guilty 
of  actual  fraud  or  bad  faith.  It  would  be  a  harsh  rule  to  hold 
that,  in  the  absence  of  fraud  or  bad  faith,  an  accountant  should  be 
deprived  of  his  commissions  merely  because  he  has  been  surcharged 
in  his  account,  especially  when  the  subject  of  the  surcharge  was 
the  value  of  the  testator's  interest  in  the  profits  of  a  business.  It 
is  unnecessary  to  refer  to  the  cases  upon  this  point.  The  whole 
subject  has  been  thoroughly  discussed  in  a  number  of  recent 
decisions.  None  of  them  sustains  the  disallowance  of  commissions 
in  this  case. 

No  question  as  to  the  amount  of  the  auditor's  fee  was  raised  in 
the  court  below.  It  was  fixed  by  the  agreement  of  the  parties, 
with  the  approval  of  the  court.  The  question  is  whether  it  shall 
be  paid  by  the  accountant  or  by  the  estate.  The  court  below  sur- 
charged the  accountant  with  all  but  fifty  dollars  of  the  amount. 
What  we  have  said  upon  the  first  assignment  of  error  is  equally 
applicable  here.  The  necessary  and  proper  expenses  of  the  audit 
should  be  paid  out  of  the  estate.  So  far  as  they  were  increased 
unnecessarily  by  the  accountant  the  burden  should  fall  upon  him. 

It  is  not  easy  to  fix  the  precise  line  of  division,  but  in  our  judg- 
ment the  estate  should  pay  $150  of  the  auditor's  fee.  The 
accountant  must  be  surcharged  with  the  residue  thereof,  to  wit, 
9200. 

There  are  three  other  appeals  in  this  estate,  viz. :  Appeal  of 
Sarah  Martio,  legatee,  appeal  of  St.  John's  Orphan  Asylum,  lega- 
tee, appeal  of  House  of  Good  Shepherd,  legatee.  Neither  of  these 
appellants  appeared  before  the  auditor  to  claim  any  legacy  or 
bequest  under  the  will,  nor  were  the  appeals  pressed,  upon  the 
argument  here.     The  auditor  has  given  satisfactory  reasons  why 

SI  P.  F.  Smith— 18 
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the  payment  of  the  respective  legacies  should  be  postponed  nntil 
after  the  termination  of  the  life  estates.  As  to  each  of  these  appeals 
the  decree  of  the  court  below  must  be  affirmed,  and  the  appeals 
dismissed  at  the  cost  of  the  respective  appellants. 

In  the  appeal  of  Thomas  J.  Martin,  executor,  the  decree  is 
reversed,  and  the  record  remitted  for  further  proceedings. 


Gerety  verms  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Co. 

1.  A  traveller  about  crossing  a  railroad  on  an  embankment  twelve  feet 
highf  in  an  open  country,  where  an  approaching  train  could  be  seen  for  some 
hundred  feet,  walked  his  horses  up  the  ascent  at  a  distance  of  ninety  feet 
from  the  road,  without  looking  up  or  down  the  road ;  when  near  the  track, 
the  train  being  within  a  short  distance,  ^'^^^^>  at  twenty-five  miles  an  hour, 
he  lashed  his  horses  to  cross  the  track  ;  the  wagon  was  struck  by  the  engine 
and  he  killed :  HM,  that  he  was  guilty  of  contributory  negligence. 

2.  In  a  suit  by  his  wife  against  the  railroad  company  for  causing  his 
death,  she  was  properly  nonsuited,  although  there  may  have  been  negligence 
in  the  engineer. 

February  —  1876.  Before  Agnew,  C.  J.,  Sharsvtood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  District  Court  of  Philadelphia :  Of  January  Term 
1874,  No.  360. 

This  was  an  action  on  the  case,  commenced  November  28th  1871, 
by  Marcella  Gerety  against  The  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  for  negligence  by  the  servants  of 
defendants  in  causing  the  death  of  her  husband,  Peter  Gerety,  by 
a  locomotive  engine  of  the  defendants  whilst  he  was  crossing  their 
track  in  his  two-horse  wagon  ;  the  disaster  occurred  November  6th 
1871. 

The  case  was  tried  April  21st  1873,  before  Briggs,  J. 

For  plaintiff  C.  McGlennen  testified,  that  he  was  working  at 
Gibson's  oil  works,  about  200  feet  from  the  crossing  of  the  railroad 
at  Fifty-eighth  street,  Philadelphia,  and  about  three  miles  from  the 
depot  at  Broad  and  Prime  streets ;  the  crossing  there  is  an  ordinary 
dirt  road ;  witness  heard  a  noise  on  the  railroad,  looked  up  and  saw 
the  deceased  go  before  the  engine  on  the  railroad ;  it  threw  him 
down  on  the  right  side ;  witness  heard  no  whistle ;  had  not  seen  him 
until  he  was  struck  by  the  engine ;  the  engine  gave  two  whistles 
after  he  was  struck  ;  there  was  no  flagman  at  the  crossing ;  the 
train  was  coming  from  Wilmington ;  the  track  crosses  at  grade ; 
between  the  worKs  and  the  track  it  is  up  hill,  about  half  the  dis- 
tance, heavy  grade. 

On  cross-examination,  he  said :  "  We  hear  all  whistles  at  Fifty- 
eighth  street ;  might  whistle  and  I  not  hear  it ;  you  must  get  on 
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the  track  I  think  before  you  can  see  all  the  way  down  the  track  ; 
the  hill  commences  about  one  hundred  feet  from  the  railroad  ;  the 
railroad  is  about  twelve  feet  above  the  meadow  ;  from  the  bottom 
of  the  hill  could  not  see  half  a  mile  down  the  railroad ;  the  charac- 
ter of  the  neighborhood  is  open  country  ;  there  are  no  trees  as  you 
go  up  the  hill ;  four  passenger  trains  pass  every  day  before  noon  ; 
eight  or  nine  freight  trains  ;  the  trains  do  not  generally  whistle  at 
Fifty-eighth  street ;  whistle  when  they  get  by.* 

Edward  Miller  testified  that  '^  he  heard  the  train  coming  when  he 
was  standing  about  a  square  from  Fifty-eighth  street;  he  heard  no 
whistle  until  after  the  accident  or  about  the  accident,  heard  two 
whistles  then ;  one  horse  was  standing  on  the  platform,  the  other 
was  lying  between  the  two  tracks ;  it  was  up  grade  for  about  fifty 
feet;  the  road  winds;  the  track  is  straight  about  a  mile  from 
Fifty-eighth  street." 

A  number  of  witnesses  who  were  in  sight  of  the  crossing  at  the 
time  of  the  accident,  testified  that  they  heard  no  bell  or  whistle 
before  it  occurred. 

Alexander  Richardson,  who  was  the  engineer  of  the  train,  tes- 
tified :  *  *  *  "  Had  Westinghouse  brake ;  air  brake ;  gives  con- 
trol of  train  from  locomotive  ;  seven  passenger  cars  on  train  ;  the 
running  rate  at  that  time  was  twenty-five  miles  an  hour ;  through 
express  train  from  Chester;  when  we  whistle  past  Fifty-eighth  street, 
we  whistle  for  Gray's  Ferry ;  running  on  that  train  seven  years ; 
I  can  see  the  station  at  Fifty-eighth  street  crossing ;  three- 
quarters  of  a  mile  to  a  mile;  coming  to  Philadelphia  it  is  a 
straight  line  for  a  mile  ;  I  can  see  a  point  fifty  feet  to  the  right 
of  the  track  at  Fifty-eighth  street,  from  four  to  five  hundred 
yards  below  Fifty-eighth  street.  Hay  lane  is  five  hundred  yards 
from  Fifty-eighth  street ;  a  whistling  post  below  Hay  lane ;  I  whis- 
tled below  Hay  lane,  at  the  whistling  post,  a  signal  whistle  for  the 
crossing  at  Hay  lane  ;  *  *  *  whistle  can  be  heard  sometimes  bet- 
ter than  others;  I  think  it  could  be  heard  at  Fifty-eighth  street ; 
I  was  on  the  right  hand  side  of  the  locomotive  ;  was  looking  out ; 
tracks  straight  from  the  post  to  Fifty-eighth  street;  I  saw  deceased 
when  he  was  on  the  rise  of  the  hill,  coming  out  of  the  oil  works ; 
I  was  about  six  or  seven  telegraph  poles  from  the  crossing  when  I 
first  saw  him,  and  was  down  on  the  grade,  coming  up ;  he  was  just 
about  the  foot  of  the  rise  ;  I  had  got  to  the  oil  works ;  his  horses 
were  walking  up,  and  when  he  got  short  distance  from  the  track, 
he  struck  the  horses  with  the  lines,  and  horses  jumped  forward  to 
the  track,  and  ran  in  right  ahead  of  us  ;  he  was  standing  back  of 
the  seat ;  was  an  open  lumber  wagon ;  when  I  first  saw  him,  he 
was  about  ninety  feet  from  the  track,  at  the  foot  of  the  rise ;  there 
was  nothing  between  him  and  me,  when  I  first  saw  him  ;  when  I 
first  saw  him  horses  were  walking,  until  he  slapped  the  lines ;  the 
train  was  a  short  distance  from  the  crossing,  about  fifty  to  one 
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hundred  feet,  when  he  slapped  the  lines ;  I  stopped  the  train  as 

Juick  as  I  could  ;  I  whistled  for  brakes  ;  *  *  *  I  -^ras  so  excited, 
whistled  before  I  struck  the  horse;  whistled  as  soon  as  I  saw 
him  coming  on  track ;  train  stopped  in  about  nine  car  lengths ; 
car  is  about  ninety  feet  long,  I  think ;  we  stop  with  two  cars 
beyond  the  Fifty-eighth  street  crossing ;  deceased  was  looking  to 
the  head  of  his  norses  when  coming,  when  I  first  saw  him — when 
I  saw  coming  on  the  track  ;  stopped  as  quick  as  I  could  ;  air  brake 
took  effect ;  he  was  at  Fifty-eighth  street ;  only  whistling  post  for 
Fifty-eighth  street  is  below  Hay  lane  ;  I  judge  it  is  sufficient  whis- 
tle for  Fifty-eighth  street ;  signal  whistle  is  a  long  whistle ;  if  it 
was  half  a  mile  from  post  to  Fifty-eighth  street,  and  train  going 
thirty  miles  an  hour,  would  be  a  half  of  minute  in  reaching  Fifty- 
eighth  street ;  had  a  full  view  of  the  deceased  from  seventh  tele- 
graph pole ;  nothing  to  prevent  my  seeing  him,  and  he  could  see 
me ;  he  could  not  help  seeing  me ;  I  had  not  the  slightest  idea  of 
his  intention  to  drive  across  the  track ;  when  he  slapped  the  lines, 
I  tried  to  stop ;  there  was  nothing  to  prevent  his  stopping.  *  *  * 
The  air  brake  took  effect  that  morning  instantaneously  ;  I  was  on 
that  train  some  length  of  time  afterwards  ;  you  might  have  a  wet 
rail,  and  it  would  not  hold  the  air  brake  ;  it  was  a  dry,  cold  morn- 
ing ;  had  a  dry  rail ;  sometimes  you  can,  and  sometimes  you  can- 
not stop;  when  stopped  at  Fifty-eighth  street,  whole  train  had 
passed  crossing ;  the  hind  car  was  two  car  lengths  from  the  cross- 
ing when  it  stopped ;  *  *  *  when  I  first  saw  deceased  I  did  not 
whistle,  and  I  did  not  sound  the  bell ;  the  first  whistle  I  gave  was 
for  brakes ;  when  he  dropped  reins  on  back  of  horses,  he  was  right 
near  the  track ;  might  have  been  eight  or  ten  yards  from  the  track ; 
he  kept  walking  until  he  got  eight  or  ten  yards  from  the  track, 
and  then  he  slapped  the  lines  ;  the  whistle  approaching  a  station 
is  to  let  conductor  know  we  have  heard  bell,  and  not  a  signal 
whistle  for  crossing.  Plenty  of  time  to  stop  between  refinery  and 
Fifty-eighth  street ;  would  stop,  if  I  had  supposed  deceased  meant 
to  cross." 

The  plaintiff  closed  and  the  defendants  moved  for  a  nonsuit. 

Judge  Briggs  said : — 

'^  1  think  the  defendants  should  have  whistled  or  given  notice 
of  their  approach,  after  the  engineer  saw  the  deceased  ;  but  I  think 
there  was  contributory  negligence,  and  I  direct  a  nonsuit." 

Judgment  of  nonsuit  was  accordingly  entered  and  the  court  in 
banc  refused  to  take  it  off. 

This  was  assigned  for  error  on  the  removal  of  the  record  to  the 
Supreme  Court  by  the  plaintiff. 

i>.  TT.  Sellers^  for  plaintiff  in  error. — It  was  the  duty  of  the 
engineer  to  approach  the  crossing  at  a  moderate  speed  and  to  give 
warning:  Cleveland  k  Pitts.  Railroad  Company  v.  Rowan,  16  P. 
F.   Smith  396.     The  principle  as  to  contributory  negligence  is 
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whether  the  deceased  used  proper  precautions :  Pennsylvania 
Railroad  Company  v.  Weber,  22  P.  F.  Smith  27.  It  might  have 
been  more  dangerous  to  stop  than  to  go  on  ;  when  deceased  saw 
the  train  he  might  have  been  choosing  between  two  perils,  or  the 
reins  in  his  fright  may  have  dropped  from  his  hands ;  all  was  for 
the  jury :  Pennsylvania  Railroad  Company  v,  Ogier,  11  Casey  72; 
Kay  V.  Pennsylvania  Railroad  Company,  15  P.  F.  Smith  269 ; 
Howard  Express  Company  t;.  Wile,  14  Id.  201. 

T.  Harty  Jr.^  and  J,  E.  Gawen,  for  defendants  in  error. — An 
engineer  is  not  necessarily  negligent  in  omitting  to  whistle  at  a 
crossing  in  an  open  country  where  any  one  can  see  the  ^  trains  : 
Wharton  on  Negligence,  sect.  804,  386 ;  Telfer  v.  Northern  Rail- 
road Company,  30  New  Jersey  188.  The  defendant  was  bound  to 
stop  and  look  for  the  approaching  train :  Pennsylvania  Railroad 
Company  v.  Beale,  23  r.  F.  Smith  504 ;  Pennsylvania  Railroad 
Company  v.  Ackerman,  24  Id.  265.  The  standard  of  this  duty 
being  fixed  and  the  same  under  all  circumstances  is  to  be  declared 
so  by  the  court :  West  Chester  Railroad  Company  v.  McElwee, 
17  P.  F.  Smith  811 ;  North  Pennsylvania  Railroad  Company  t». 
Heileman,  13  Wright  60. 

Judgment  was  entered  in  the  Supreme  Court,  February  21st 
1876, 

Per  Curiam. — The  evidence  in  this  case  discloses  either  gross 
carelessness  or  recklessness,  in  the  approach  of  Peter  Gerety  to  the 
railroad  and  his  attempt  to  cross  it  in  front  of  the  coming  train. 
He  walked  his  horses  slowly  up  the  gentle  assent  to  the  railroad, 
looking  at  them  and  turning  to  look  neither  to  the  right  nor  left. 
The  track  lay  here  on  an  embankment  of  about  twelve  feet  in  height, 
and  the  train  could  have  been  seen  approaching  for  many  hundred 
feet.  The  engineer,  called  by  the  plaintiiT,  testifies  he  saw  the 
man  and  wagon  about  ninety  feet  off,  he  was  going  up  slowly,  and 
standing  up  in  his  wagon  behind  the  seat.  He  came  within  a  few 
feet  of  the  track,  and  then,  the  train  being  near  at  hand,  lashed 
his  horses  with  the  reins  to  force  them  across  the  track.  Wagon, 
horses  and  man  were  caught,  the  wagon  smashed,  a  horse  and  the 
man  killed.  This  was  all  done  with  a  train  in  full  sight  and  in 
broad  daylight.  Standing  up  in  his  wagon  he  could  see  all  around, 
and  he  therefore  did  not  look  to  see,  or  with  the  most  culpable 
recklessness  he  rushed  on  to  his  end. 

Admit  the  possibility  of  his  not  hearing  the  train,  and  when  he 
found  himself  almost  at  the  road  he  lashed  his  horses  to  cross 
quickly,  yet  it  was  a  culpable  act  to  attempt  to  cross  almost  in 
front  of  a  train  moving  with  such  celerity,  about  twenty-five  miles 
an  hour.  We  are  unable  to  see  anything  to  excuse  him,  and 
therefore  the  court  was  justified  in  nonsuiting  the  plaintiff,  for  the 
contributory  negligence  of  the  deceased.        Judgment  afiSrmed. 
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Evans's  Appeal.     Kuhn's  Appeal. 

1.  As  a  general  rule  a  oonstructive  trust  as  to  personal  rights  may  be 
asserted  at  any  time  within  six  years  after  the  knowledge  of  the  facts  cre- 
ating it. 

2.  Such  trust  is  barred  after  six  years,  but  laches  for  a  shorter  period, 
aided  by  other  circumstances,  will  bar  the  right 

3.  Plaintiffs  filed  a  bill  alleging  that  they  and  defendants  were  associated 
in  the  formation  of  a  company;  that  defendants  purchased  lands  and  sold 
them  to  the  corporation  at  a  price  much  beyond  cost,  concealing  the  price 
paid,  and  thereby  a  resulting  trust  arose,  and  praying  for  payment  of  the 
profit,  &c.  Under  the  circumstances  in  the  case  the  bill  was  dismissed  on 
account  of  laches  in  filing  it  four  and  one-half  years  after  knowledge  of  the 
facts. 

4.  The  bill  was  by  plaintiffs,  "  and  all  other  stockholders,"  &c. ;  the  relief 
prayed  for  was  that  defendants  should  pay  to  the  corporation.  This  was  to 
obtain  relief  through  the  equitable  rights  of  the  corporation,  and  required  a 
consideration  of  the  knowledge  and  conduct  of  the  corporation. 

5.  The  land  was  conveyed  to  the  corporation  April  8tb  1863  ;  the  bill  was 
filed  March  19th  1870*,  th«  minutes  of  the  same  April  showed  the  facts 
which  were  the  ground  of  the  complaint.  Nothing  was  done  to  establish  a 
constructive  trust.  In  October  next  the  company  authorized  a  loan,  to  pre- 
vent which  nothing  was  done.  Hdd^  that  the  plaintiff  thereby  acquiesced 
in  it. 

6.  Money  was  borrowed,  judgments  were  obtained  against  the  company, 
and  all  their  property  sold  and  bought  in  for  the  creditors.  These  new  busi- 
ness arrangements  having  intervened  after  the  plaintiffs  had  knowledge, 
their  delay  was  unreasonable  and  was  fatal  to  the  bill. 

7.  Although  the  transaction  was  originally  voidable,  the  acquiescence  for 
less  than  six  years  of  those  who  might  have  avoided  it  having  induced  the 
offending  parties  to  believe  that  it  was  not  to  be  questioned,  barred  the 
plaintiff. 

8.  Two  stockholders  who  became  plaintiffs  by  amendment  more  than  six 
years  after  their  knowledge,  are  to  oe  considered  as  if  they  had  filed  an 
original  bill  when  they  asked  to  come  in  as  plaintiffs. 

9.  Ashhurst's  Appeal,  10  P.  F.  Smith  290,  followed. 

March  Ist  1876.  Before  Sharswood,  Mercue,  Gordon,  Pax- 
son  and  Woodward,  JJ. 

Appeal  from  the  court  at  Nisi  Prius,  No.  56,  to  January  Term 
1870.     In  Equity. 

The  bill  in  this  case  was  filed  March  19th  1870,  by  Manlius  G. 
Evans  and  Hartman  Kuhn,  against  Charles  L.  Borie,  Henry  P. 
Borie,  Edward  V.  Maitland,  Charles  Wister,  Samuel  Wood,  Ed- 
ward M.  Hopkins,  Charles  P.  Bayard,  Edward  T.  Shaw,  Joseph 
C.  Harris,  William  Harris,  John  P.  Bell,  Ezra  Bowen,  George  S. 
Fox,  Camille  Dlnvilliers  and  the  Keystone  Zinc  Company. 

On  the  9th  of  September  1870,  an  amendment  to  the  bill  was 
filed.  On  the  13th  of  December  all  the  defendants  except  Wood, 
Shaw  and  William  Harris  filed  answers.  On  the  16th  of  Decem- 
ber, a  replication  was  filed.  Testimony  was  taken  in  the  cause 
until  June  15th  1872,  and  on  the  1st  of  July  and  the  24th  of 
October  1872,  respectively,  Charles  Wells  and  H.  F.  Kenney  on 
their  petitions  were  allowed  to  become  plaintifis  in  the  cause.     On 
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the  11th  of  Jaauary  1873,  on  aflSdavit  of  plaintiffs  an  amendment 
was  made,  allowing  the  plaintiffs  to  add  the  names  of  Adolph  £. 
Borie,  George  Trotter,  George  T.  Lewis  and  Nathan  Bartlett  as 
defendants. 

The  answers  of  Adolph  E.  Borie,  George  T.  Lewis  and  George 
Trotter  were  filed  on  the  80th  of  January,  on  the  10th  of  February 
and  the  17  th  of  May  1873,  respectively. 

On  the  2d  of  October  1873,  Edward  Olmstead^  Esq.,  was  appointed 
master.     His  report  set  out  the  bill  and  answers  much  at  large. 

The  bill,  which  was  on  behalf  of  the  plaintiffs  and  such  other 
stockholders  of  the  Keystone  Zinc  Company  as  should  come  in  and 
contribute,  &c.,  was  substantially  as  follows : — 

On  the  9th  of  May  1854,  Charles  Wister  and  others,  their  asso- 
ciates and  assigns,  were  incorporated  by  the  name  of  the  Keystone 
Zinc  Company,  for  mining  zinc  ore,  and  manufacturing  and  selling 
zinc  paint  in  the  counties  of  Northampton  and  Lehigh. 

In  March  1864,  the  defendants  formed  the  design  of  making 
profit  from  land  in  Blair  county  of  which  they  had  heard,  as  con- 
taining zinc  ore ;  and  they  announced  that  they  had  secured  lands 
containing  zinc  ore  and  were  forming  a  company  to  develop  them ; 
the  capital  stock  to  consist  of  two  hundred  thousand  shares  at  $5 
per  share. 

In  consequence  of  those  representations,  about  March  24th 
1864,  Evans,  plaintiff,  took  one  thousand  shares  and  paid  $5000 
for  them,  believing  that  he  thus  became  an  original  subscriber ;  at 
the  filing  of  the  bill  he  still  owned  three  hundred  shares.     Kuhn, 

!>laintiff,  took  six  thousand  shares  and  paid  $30,000  for  them,  be- 
ieving  the  stock  belonged  to  the  company  and  the  purchase-money 
would  go  into  their  treasury  ;  he  still  held  all  the  stock. 

Kuhn  took  no  receipt,  but  Evans  and  others  who  subscribed 
for  stock,  took  a  receipt  in  the  following  form : — 

"  Received  of  dollars,  in  full,  for  a  subscription  to 

shares  of  stock  in  a  company  to  be  hereafter  organized,  under  the 
title  of  the  Keystone  Zinc  Company,  with  a  capital  of  one  million 
of  dollars,  divided  into  two  hundred  thousand  shares,  at  five  dollars 
each." 

Subsequently  certificates  for  the  number  of  shares  subscribed  for 
by  the  plaintiffs  were  received  by  them. 

Large  sums  of  money  were  thus  received  by  the  defendants  on 
these  representations  for  stock ;  this  money  was  in  part  paid  to  the 
owners  of  the  land  and  the  remainder  appropriated  to  the  defend- 
ants' own  use  and  never  entered  on  the  books  of  the  company. 
Whilst  taking  measures  to  obtain  these  moneys,  the  defendants 
were  negotiating  for  the  land  and  taking  measures  to  secure  them 
for  the  company  which  they  were  organizing.  On  the  day  Kuhn 
paid  for  his  stock,  C.  L.  Borie,  acting  for  the  defendants,  obtained 
from  Lewis,  one  of  the  defendants,  a  contract  to  convey  to  him, 
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Borie,  two  tracts  of  land  in  Blair  county,  containing  together  186 
acres,  for  $100,000.  On  the  next  day,  C.  L.  and  H.  P.  Borie, 
defendants,  obtained  from  H.  B.  and  G.  N.  Tatham  a  contract  to 
convey  certain  leaseholds  in  the  same  county  for  $50,000 ;  these  were 
also  secured  for  the  company  by  the  two  Bories  with  the  intention 
of  vesting  the  title  in  the  company.  The  plaintiffs  averred  that  all 
,the  defendants  were  jointly  concerned  in  the  common  object  of 
endeavoring  to  make  an  illegal  profit  by  buying  lands  for  a  com- 
pany which  they  were  forming  at  one  price  and  selling  to  the  com- 
pany at  a  higher  one.  At  the  same  time  the  defendants  were 
engaged  in  obtaining  a  charter  and  organizing  under  it  On  March 
28th  1864  there  was  enacted  an  act  supplementary  to  Act  of  1854 
before  mentioned,  extending  its  provisions  to  Blair  county.  The 
company  was  organized  by  a  meeting  of  Charles  Wister  and  two 
others  of  the  corporators  named  in  the  Act  of  1854  ;  at  this  meet- 
ing a  book  for  subscriptions  for  stock  was  opened  and  subscriptions 
were  made  by  several  of  the  defendants ;  before  any  money  had 
been  paid  to  the  company  for  stock  or  a  conveyance  made  to  them 
and  without  notice  to  the  plaintiffs  and  others  to  whom  stock  had 
been  sold,  C.  P.  Bayard  was  elected  president,  G.  L.  Borie,  treas- 
urer, H.  P.  Borie,  G.  S.  Fox,  E.  V.  Maitland,  J.  P.  Bell  and 
Charles  Wister,  directors.  The  defendants  were  affected  with  a 
fiduciary  relation  to  those  whose  money  was  thus  obtained  and  were 
bound  to  pay  for  any  stock  which  they  took,  and  to  put  all  the 
money  which  they  received  for  stock  into  the  company's  treasury, 
and  to  buy  the  lands  at  the  lowest  prices  without  any  profit  to 
themselves,  and  every  right  and  interest  in  the  land  bought  from 
Lewis  and  the  Tathams  belonged  to  the  company. 

On  the  morning  of  the  8th  of  April  1864,  the  day  after  the  land 
had  been  paid  for  by  defendants  and  the  title  made  to  C.  L.  Borie, 
they  procured  a  meeting  of  the  directors,  who  resolved  to  buy  the 
land  from  C.  L.  Borie  for  $200,000 ;  they  afterwards  procured 
another  meeting  in  the  afternoon  of  the  same  day,  at  which  they 
rescinded  this  resolution  and  passed  one  to  pay  Borie  for  the 
land  by  one  hundred  and  ninety  thousand  shares  of  stock  at  the 
par  value  of  $5  per  share,  that  being  the  entire  stock  of  the  com- 
pany except  ten  thousand  shares. 

These  one  hundred  and  ninety  thousand  shares,  or  the  money 
raised  by  the  sale  of  them,  were  divided  among  the  defendants. 
This  resolution  actually  passed  to  Borie  and  the  defendants  the 
cash  proceeds  of  shares  already  sold,  which  were  far  more  than  all 
that  had  been  paid  for  the  land ;  and  also  the  unsold  shares,  if 
any,  to  fill  up  the  one  hundred  and  ninety  thousand  shares.  The 
sum  actually  paid  for  the  land  was  $200,000. 

The  defendants  owned  or  controlled  a  majority  of  the  stock  of 
the  company,  and  some  of  them  were  its  directors  and  oflScers,  and 
neglected  and  refused  to  take  measures  or  to  permit  the  company 
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to  take  any  measures  against  themselves  for  the  pnrpose  of  grant- 
ing the  relief  the  plaintiffs  prayed  for ;  and  that,  therefore,  no 
relief  through  the  intervention  of  the  company  could  be  obtained. 
The  plaintiffs  prayed : — 

1.  That  the  defendants  might  be  compelled,  by  the  decree  of 
this  court,  to  pay  into  the  treasury  of  the  company  $5  per  share 
for  each  of  said  one  hundred  and  ninety  thousand  shares  of 
said  stock  so  allotted  or  transferred  by  resolution  of  April  8tii 
1864,  to  defendants,  or  to  Borie  for  them,  with  interest,  deducting 
the  sums  actually  bonfi  fide  paid  for  the  lands  so  acquired  for  said 
company. 

2.  Or,  if  the  court  shall  be  of  opinion  that  such  a  decree  is 
more  consonant  with  equity,  might  compel  defendants  to  pay  into 
the  treasury  of  the  company,  with  interest,  all  sums  received  by 
them  or  any  of  them  from  sales  of  said  one  hundred  and  ninety 
thousand  shares,  or  any  part  of  them,  less  what  they  paid  for  said 
lands,  and  might  surrender  all  of  said  one  hundred  and  ninety 
thousand  shares  which  they  have  not  so  sold. 

3.  That  if  such  a  course  be  necessary  in  order  to  enable  tho 
court  to  reach  such  a  decree,  or  prepare  the  way  therefor,  the  com- 
pany might  be  compelled  to  take  such  steps,  and  commence  such 
proceedings  against  said  defendants  as  may  be  or  become  proper 
or  necessary  for  the  purpose  of  enforcing  against  them  the  redress 
sought  by  this  bill. 

4.  Further  relief. 

The  bill  asked  for  relief  by  reason  of  a  trust  arising  by  implica 
tion  of  law,  more  than  five  years  before  filing  the  bill ;  the  plain- 
tiffs were  therefore  barred  by  the  6th  section  of  the  Act  of  April 
22d  1856. 

The  individual  defendants  answered. 

Lewis  was  the  owner  of  the  farm  in  Blair  county,  and  had  also 
an  interest  (with  one  Taylor)  to  the  extent  of  one-half  in  the 
Tatham  leasehold. 

For  at  least  a  year  before  March  1864,  Lewis  had  been  speaking 
to  G.  L.  Borie  and  Hopkins,  and  had  made  many  representations  as 
to  its  value.  Wister  also  had  endeavored  to  induce  his  co-defend- 
ants to  unite  with  him  in  purchasing  the  lands  of  Lewis,  the  in- 
ducements being  its  intrinsic  value,  and  the  certainty  of  being  able 
to  sell  at  an  advance ;  no  determination  had  been  reached  as  to 
the  mode  of  turning  it  to  profit.  On  March  1st  1864,  Wister 
procured  from  Lewis  a  contract  to  sell  his  farm  in  Blair  county  to 
C.  L.  Borie,  Hopkins  and  Wister,  the  price  being  $100,000,  with 
an  option  for  a  month  to  buy  or  refuse  ;  the  contract  was  secured 
by  Wister  without  consultation  with  the  others,  his  object  being 
to  secure  for  himself  power  to  participate  in  the  purchase.  Whilst 
these  three  had  this  option,  Tatham  asked  Borie  to  unite  in  form- 
ing a  company  with  leasehold  property  held  by  them ;  Borie  said 
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he  and  his  associates  thought  of  doing  that  with  the  Lewis  pro- 
perty, and  suggested  to  Tatham  to  join  both  properties  in  one 
company ;  the  Tathams  were  informed  that  the  Lewis  property 
would  be  put  in  at  $100>000,  the  Tatham  at  $50,000,  two- thirds  of 
the  stock  to  belong  to  the  owners  of  the  Lewis  land,  and  one-third 
to  the  owners  of  the  Tatham  land.  Tathams  declined  this,  but 
gave  Borie  by  writing  an  option  till  April  1st  to  buy  their  property 
at  $50,000.  On  the  24th  of  March  Wister  urged  Borie  to  close 
with  Lewis,  assuring  Borie  that  he,  Lewis,  could  immediately 
resell  at  a  profit.  C.  L.  Borie,  for  himself  and  Henry  Borie,  said 
he  would  sell  at  $200,000,  which  would  yield  $50,000  nrofit,  the 
Tatham  property  to  be  included,  though  no  reference  had  been 
made  to  that  property,  Wister  believing  from  inquiries  that  he 
could  at  that  price  find  purchasers,  they  intending  to  form  a  com- 
pany, the  land  to  be  converted  into  stock.  This  was  the  only 
proposal  made  to  these  defendants,  and  on  this  they  consented  to 
join.  Borie,  at  Wister's  request,  drew  a  paper  to  be  signed  by 
persons  entering  into  the  project ;  it  was  as  folio «rs : — 

"  We,  the  undersigned,  hereby  agree  to  pay  to  Mr.  Charles 
Wister  or  his  assigns  the  sums  opposite  to  our  names,  or  a  pro 
ratfi  proportion  of  the  same  towards  the  purchase  of  the  zinc  pro- 
perty in  Blair  county,  embracing  the  entire  interest  of  Mr.  G.  T. 
Lewis  in  a  farm  or  farius  containing  two  hundred  acres  of  ground, 
more  or  less,  certificates  of  stock  to  be  issued  to  us  as  soon  as  the 
company  can  be  organized ;  cash  to  be  paid  on  execution  of  the 
deed  in  the  name  of  such  party  as  we  may  agree  upon  for  a  sum 
not  exceeding  $200,000." 

Borie  then  bought  the  property  from  Lewis. 

C.  L.  Borie  had  expected  that  the  $100,000  would  purchase 
Lewis's  interest  in  the  leasehold  as  well  as  his  farm,  but  Lewis 
declined  and.  required  that  he  should  be  paid  for  his  leasehold 
interest  as  much  as  the  Tathams  were  to  receive ;  this  interest  had 
not  previously  been  referred  to,  and  Borie  had  no  right  to  agree 
for  the  others.  He  entered  into  a  contract  for  this  interest  for 
himself  and  H.  Borie,  intending  the  others  take  it  if  they  chose. 
Wister  procured  signatures  to  the  paper  to  the  extent  of  $130,000, 
but  it  was  not  deemed  by  any  that  there  was  a  binding  contract, 
both  because  there  were  but  $180,000  subscribed ;  and  the  con- 
tract was  but  verbal  with  Borie,  although  he  had  contracted  ip 
writing  with  Lewis.  Borie  was  then  unwilling  to  sell  unless  the 
new  interest  in  the  leasehold  was  included,  and  the  price  increased 
to  $250,000  ;  of  this  Wister  and  others- who  had  signed  the  paper 
were  informed.  There  was  then  no  binding  contract  affecting  the 
title  bought  by  Borie  from  Lewis,  except  Wister  and  Hopkins,  nor 
any  supposition  then  that  Borie  could  not  vary  his  offer.  One  of 
the  signers  to  the  paper  proposed  that  they  should  give  the  Bories 
and  their  associates  forty  thousand  shares  of  stock  in  the  company 
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intended  to  be  organized,  in  addition  to  the  cash  price  they  had 
agreed  to  pay.  This  being  agreed  to  by  Borie,  he,  on  behalf  of 
his  firm  and  others  who  had  authorized  him  to  do  so,  subscribed 
enough  to  make  up  the  $200,000  and  to  form  a  corporation,  the 
capital  of  which  was  to  be  the  land  and  the  stock  to  be  issued  to 
the  owners  of  the  property,  in  the  proportion  of  their  interests. 
There  were  then  added  to  the  paper  the  names  of  the  several  per- 
sons on  whose  behalf  Borie  undertook  to  sign,  and  the  whole 
amount  of  $200,000  filled,  by  subscriptions  in  sums  of  $20,000, 
$10,000  and  $7500.  The  names  of  all  the  original  individual 
defendants,  except  Woods,  were  to  the  paper,  and  also  the  names 
of  A.  E.  Borie,  Trotter,  Lewis  and  Bartlett,  afterwards  brought 
in  as  defendants.  At  this  time  no  one  was  interested  but  those 
who  had  signed  the  paper,  and  none  of  those  who  had  originally 
signed  were  bound,  because  of  the  change  after  they  had  signed ; 
but  on  the  same  day  they  ratified  the  change.  None  of  them  sup- 
posed that  the  Bories,  Wister  or  Hopkins  had  been  their  agents. 
They  were  then  under  no  obligation  to  apply  for  a  charter,  and 
when  they  obtained  it  none  were  included  but  those  whom  the 
grantees  of  the  franchises  admitted  as  associates ;  and,  therefore, 
when  the  corporation  was  formed  it  was  bound  by  the  terms  of  the 
purchase,  which  had  been  settled  before  the  contract  was  applied 
for.  When  the  Bories,  Wister  and  Hopkins  agreed  to  sell  to  those 
about  to  form  a  corporation,  there  was  a  refusal  at  the  cost,  and  a 
demand  for  an  advance,  which  was  accepted.  There  was  then  no 
power  in  anybody  to  require  the  purchasers  to  sell  on  any  terms, 
and  no  pretence  that  they  acted  as  agent  for  any  one.  Those 
who  bought  and  agreed  to  convey  to  the  corporation,  agreed  sub- 
sequently amongst  themselves  to  contribute  ten  thousand  shares,  to 
be  sold  and  the  proceeds  paid  to  the  company  for  working  capital. 
The  organizers  of  the  company  agreed  to  pay  for  the  land  $200,000 
and  forty  thousand  shares.  One  hundred  and  sixty  thousand 
shares  were  received  by  the  owners  of  the  property  as  the  price 
of  giving  it  to  the  corporation,  and  they  sold  ten  thousand  shares 
of  the  one  hundred  and  sixty  thousand,  and  gave  the  proceeds  to 
the  corporation  as  working  capital.  Forty  thousand  of  the  one 
hundred  and  fifty  thousand  remaining,  were  sold  to  reimburse  the 
cash  paid  for  the  property.  One  hundred  thousand  shares,  more 
than  a  year  afterwards,  were  distributed  amongst  the  owners  in 
proportion  to  their  rights.  The  larger  portion  of  these  shares 
was  still  owned  by  these  parties.  Twenty-eight  thousand  shares 
were  sold  more  than  a  year  after  the  company  was  organized  at 
the  then  market  price ;  and  it  is  impossible  for  any  one  claiming 
in  the  right  of  the  corporation  to  demand,  as  the  property  of  the 
corporation,  the  difference  between  the  cost  of  the  property  and 
the  amount  realized  by  the  purchasers  out  of  their  stock  sold,  on 
the  ground  that  G.  L.  Borie  and  his  associates  bought  as  agents 
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of  the  corporation.  On  the  24th  of  March  1864  the  contract 
was  signed  to  buy  from  the  purchasers  from  Lewis.  The  Tatham 
property  was  not  included.  Some  of  those  buyers,  deeming  the 
contract  complete,  offered  to  sell  their  proportion  of  shares  of  the 
stock  they  were  to  receive.  They  had  offers  to  take  it  at  the  price 
named  by  them.  These  offers  were  without  representations  as  to 
capital  or  property  or  cost ;  all  that  was  stated  was  that  it  was  a  zinc 
farm,  and  the  price  five  dollars  per  share.  Neither  of  the  plaintiffsj 
were  amongst  those  offering  to  buy ;  those  who  did  offer  were  after-' 
wards  referred  to  the  broker  authorized  to  sell  for  all  the  owners 
jointly ;  they  made  their  contract  with  him,  paid  him  the  money 
and  received  their  stock.  All  these  were  ''  the  private  acts  of  the 
individuals  who,  expecting  to  complete  an  inchoate  bargain,  had 
in  anticipation  proposed  or  agreed  to  sell  the  property  they  would 
receive  if  that  bargain  had  been  carried  out.  That  bargain  was 
never  made,  as  has  been  stated.  A  distinct  one  was  substituted, 
and  under  it  these  purchasers  received  the  stock  they  had  offered 
to  sell,  but  on  very  different  terms  from  those  anticipated  when 
they  proposed  selling.  They  submit  that  none  of  them  are  in  any 
manner  liable  to  the  corporation  by  reason  of  any  such  trans- 
action." 

Harris,  an  expecting  purchaser,  on  March  24th,  after  the  con- 
tract of  that  date  had  been  signed,  supposing  the  transaction  was 
settled,  told  Kuhn  there  was  a  zinc  stock  ^^  we  are  about  buying 
on  the  market,  and  I  think  money  can  be  made  on  it.  The  price 
is  five  dollars."  There  was  no  statement  as  to  the  location  or  cost 
of  the  property.  They  denied  that  Evans  through  Fisher  made 
any  contract  by  which  he  got  any  right  to  stock  before  March 
28th.  Fisher  applied  for  one  thousand  shares  of  stock  to  Fox, 
who,  supposing  all  that  had  been  authorized  to  be  sold  had  been 
sold  at  five  dollars,  agreed  to  sell  at  six  dollars.  Fisher  accepted. 
Fox  learning  that  the  broker  had  not  sold  all  he  had  been  author- 
ized to  sell  at  five  dollars,  relieved  Fisher  from  the  sale,  and 
referred  him  to  Maitland,  their  broker,  from  whom,  on  the  28th 
of  March,  he  bought  one  thousand  shares  for  $5000.  The  defend- 
ants insist  that  neither  the  corporation  nor  the  plaintiffs  litigating 
in  their  name  can  claim  relief  under  these  circumstances. 

On  the  25th  of  March,  at  a  meeting  of  some  of  the  owners,  it 
was  ascertained  that  some  had  sold  their  stock.  0.  L.  Borie  being 
dissatisfied  with  this  because  it  would  interfere  with  the  sale  of  his 
forty  thousand  shares,  it  was  agreed  that  all  sales  should  be  by  a 
common  broker,  and  be  made  pro  rat& ;  those  who  had  given  orders 
to  individual  owners  were  turned  over  to  the  broker,  and  through 
him  all  sales  were  made ;  it  was  agreed  ten  thousand  shares,  to  be 
contributed  pro  ratfi,  should  be  sold  for  working  capital ;  this  was 
done  and  the  proceeds  paid  to  the  corporation  after  its  organiza- 
tion.     It  was  also  agreed  that  one  hundred  thousand  shares 
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should  be  sold.  Borie  at  that  meeting  said  that  as  stock  could 
not  be  issued  until  after  the  corporation  should  be  organized,  if 
any  were  sold  and  paid  for  before,  a  memorandum  should  be  given 
to  the  purchasers  of  the  fact,  and  for  that  purpose  the  form  of  receipt 
mentioned  as  having  been  given  to  Evans  was  prepared  and  the 
recital  that  the  money  was  paid  by  subscription,  is  untrue  if  imply- 
ing  that  the  money  was  paid  on  a  subscription  to  a  corporation. 

Arrangements  were  then  made  for  procuring  a  charter ;  the  charter 
of  1854  being  under  the  control  of  one  of  their  number,  on  their 
application,  was  extended  to  Blair  county ;  the  corporators,  under 
the  Act  of  1854,  associated  whith  them  those  who  desired  it,  and 
they  organized,  elected  officers,  and  prepared  to  issue  stock ;  the 
purchasers-  of  shares  did  not  then  know  whether  the  company 
would  be  organized  under  the  general  law  of  1854,  allowing  land 
to  be  taken  as  stock  or  under  a  special  charter.  Immediately 
after  Borie  made  the  contract,  and  before  any  sales  were  made,  on 
the  25th  of  March  he  called  for  fifty  per  cent,  of  the  cash  pur- 
chase-money, and  on  the  next  day  $100,000  were  paid  to  him, 
none  of  which  was  from  the  sale  of  stock.  Kuhn  on  the  24th 
deposited  with  Harris,  United  States  certificates  of  debt  for  his 
stock,  but  none  of  his  money  was  used  for  the  purpose ;  Harris 
advanced  his  own  money,  and  Kuhn's  securities  were  not  cashed 
until  the  28th ;  there  was  no  agreement  amongst  any  of  the  par- 
ties to  organize  a  corporation  and  take  the  stock  as  a  consideration 
for  the  property,  less  $50,000  to  be  raised  from  the  ten  thousand 
shares.  Even  if  those  who  bought  from  Borie  with  intent  to  or- 
ganize a  corporation  were  compelled  to  let  the  corporation  have 
the  property  at  cost,  the  defendants  are  required  to  account  to  the 
corporation  only  for  the  profit  on  the  transaction,  which  was 
$50,000,  the  proceeds  of  the  ten  thousand  shares,  viz.,  of  the 
two  hundred  thousand  shares,  the  capital,  one  hundred  thousand 
shares  were  left  with  a  committee  of  the  purchasers,  forty  thousand 
shares,  realizing  $200,000,  were  paid  for  the  property ;  and  in 
addition  there  were  paid  forty  thousand  shares  by  agreement; 
there  were  ten  thousand  shares  for  working  capital ;  which  would 
leave  ten  thousand  shares  as  above  stated.  The  one  hundred 
thousand  shares  left  with  the  committee  were  not  to  be  put  on  the 
market  for  a  year ;  after  that  time  they  were  distributed  amongst 
the  parties,  and  there  were  still  held  by  them  under  that  distribu- 
tion seventy-two  thousand  shares. 

If  it  were  a  mistake  to  receive  money  for  stock  as  subscription 
to  capital  instead  of  as  the  price  of  stock  sold,  it  was  a  contract 
of  the  seller  with  each  stockholder  and  not  with  the  corporation 
representing  the  aggregate  body  of  the  purchasers,  and  the  cause 
of  action  would  be  the  difierenoe  in  value  as  represented  to  the 
purchaser  and  the  actual  value. 

This  answer  averred  that  the  Bories,  Bell,  Maitland,  Bowen, 
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Fox,  Bayard,  D'lnvilliers,  Hopkins  and  Wister,  defendants,  were 
creditors  of  the  corporation  to  the  amount  of  $86,600,  with 
interest. 

Any  claim  on  the  ground  of  misrepresentation,  that  the  money 
paid  was  for  subscription  to  the  capital,  could  not  be  pursued  by 
the  corporation,  not  being  a  right  common  to  all  the  stockholders, 
and  this  would  be  a  matter  between  the  particular  person  defrauded 
and  the  party  defrauding.  It  was  still  averred  that  the  plaintiffs 
had  no  cause  of  action,  as  they  did  not  give  more  for  the  stock 
than  its  market  value  when  they  purchased.  Up  to  April  Ist 
stock  could  not  have  been  bought  at  a  less  price  than  they  paid, 
and  up  to  April  4th  it  was  generally  at  a  premium.  The  corpo- 
rators, in  the  Act  of  1854,  did  not  contemplate  any  connection 
between  their  charter  and  the  property  mentioned  in  the  bill ;  but 
when  the  owners  of  the  property  contemplated  organizing  a  cor- 
poration, they  applied  to  the  corporators  to  enable  them  to  act 
under  it.  On  March  24th  1864  it  was  agreed  to  organize  a  cor- 
poration, and  they  obtained  a  charter  for  that  purpose  on  March 
28th.  Evans's  agent,  when  he  bought  the  stock,  knew  he  bought 
it  from  persons  who  had  undertaken  there  should  be  such  a  com- 
pany. Kuhn*8  agent  told  him  it  was  a  stock  "  we  are  about  bring- 
ing out,"  and  on  this  he  ordered  the  stock.  The  purchasers  of  the 
stock  acquiesced  in  the  conduct  of  the  defendants  in  regard  to  the 
transaction  by  accepting  their  certificates,  and  not  making  com- 
plaint until  they  filed  this  bill,  nearly  six  years  afterwards. 

The  defendants  were  holders  of  a  majority  of  the  stock,  some 
of  them  directors  and  officers.  They  did  not  control  the  company 
in  respect  of  suits,  &c.  Until  this  bill  was  filed,  no  one  had  asked 
the  officers  to  sue.  This  acquiescence  was  not  from  ignorance.  In 
1865,  and  after  the  stock  had  declined,  they  made  a  request  to 
examine  the  facts.  A  committee  of  stockholders  was  appointed, 
to  wh^ln  all  the  facts  were  stated,  explanations  made  and  papers 
furnished ;  every  fact  now  known  was  then  known  and  made  as 
public  as  possible.  The  report  of  the  committee  of  stockholders 
was  made  in  July  1865.  Several  persons  brought  suits ;  one  was 
withdrawn,  and  the  others  had  been  pending  for  a  long  time  and 
were  never  brought  to  trial. 

The  answer  of  the  corporation  averred  that  the  charter  of  1854 
was  obtained  and  other  persons  associated  with  the  corporators  for 
the  purposes  as  stated  in  the  foregoing  answer,  and  that  the  facts 
stated  in  it  were  true. 

If  any  trust  existed  it  was  an  implied  one,  and  arose  when  the 
owners  of  the  property  transferred  it  and  received  the  stock  bar 
gained  for.  This  was  completely  done  as  early  as  April  1864 ; 
before  any  proceedings  were  commenced,  more  than  five  years 
had  elapsed,  and  the  right,  if  any,  which  the  corporation  ha<i,  was 
barred  by  the  Act  of  1856. 
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The  master  found  the  facts  as  follows : — 

1.  The  Act  of  May  9th  1854,  which  had  been  obtained  by 
Wister,  and  was  controlled  by  him. 

2.  The  ownership  by  Lewis  of  the  Blair  county  farms,  and 
interest  in  the  leaseholds,  in  which  Tatham  also  had  a  half- 
interest. 

3.  About  March  1st  1864  Wister  procured  from  Lewis  an  option 
to  purchase  his  farm  for  $100,000,  with  the  understanding  that 
Borie  and  Hopkins  should  be  interested  with  him,  if  they  desired. 
They  did  not  agree  to  participate  until  the  24th  of  March,  Hop- 
kins having  previously  inquired  of  Wister  if  he  had  not  a  charter 
for  a  zinc  company. 

4.  Shortly  before  March  14th  Wister  employed  a  geologist  to 
examine  the  land.  His  report  was  addressed  to  "  C  J.  Wister 
and  his  associates."  The  cost  of  printing  the  report  was  paid  by 
the  Keystone  Zinc  Company. 

5.  On  March  21st  Henry  Tatham  consulted  Borie  as  to  getting  up 
a  company  to  purchase  the  Tatham  leaseholds.  He  informed  Tatham 
he  was  too  late,  as  his  friends  had  talked  of  forming  such  company 
with  the  Lewis  farm,  and  that  if  Tatham  was  willing  to  take  stock 
in  a  company  that  might  be  formed,  in  payment  of  his  leases, 
something  might  be  made  out  of  it.  On  the  25th,  Tatham  inquired 
of  Borie  what  the  company  was  to  be.  Borie  informed  him  that, 
if  one  should  be  formed,  it  would  be  on  the  basis  of  $100,000  for 
the  Lewis  farm,  and  the  leases  at  their  relative  value.  Tatham 
declined,  thinking  the  Lewis  farm  not  worth  that  siim.  Borie  said 
if  Tathams  would  give  him  the  refusal  of  the  leases  till  April  1st, 
he  would  try  to  include  them  in  any  arrangement  that  might  be 
made.     The  refusal  for  $50,000  was  given  as  requested. 

6.  Wister  had  been  urgent  with  Borie  and  Hopkins  to  purchase 
the  Lewis  property  and  form  a  company,  telling  them  if  they  would 
not,  he  could  find  one  that  would  purchase,  and  that  would  give 
them  a  handsome  profit.     Hopkins  and  Borie  hesitated. 

7.  On  March  24th  Borie,  Wister  and  Hopkins  concluded  to  pur- 
chase the  Lewis  farm,  Borie  informing  the  others  that  he  had  the 
refusal  of  the  Tatham  leases  for  $50,000,  which  he  added  ought 
to  be  included  in  the  purchase  bv  parties  forming  the  company. 

8.  It  was  agreed  that  Borie  should  purchase  the  Tatham  leases 
as  well  as  Lewis's  farm  for  $150,000  for  the  entire  property. 

9.  It  was  further  agreed  that  if  Wister  could  find  any  parties 
to  pay  $50,000  profit,  he  might  sell  to  them ;  but  if  not,  they 
would  do  what  they  thought  best.  Wister  stated  at  this  meeting 
of  March  24th,  as  well  as  previously,  that  he  owned  or  controllea 
a  charter  under  the  authority  of  which  such  a  company  could  be 
formed. 

10.  The  paper  of  March  24th,  mentioned  in  the  answer,  was 
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prepared  and  given  to  Wister  for  the  purpose  of  obtaining  sig- 
natures. 

11.  While  Wister  went  to  secure  subscribers  to  this  paper,  Borie 
completed  the  purchase  of  the  farm.  Lewis  executed  a  paper, 
dated  March  24th  1864,  viz.  :— 

"  For  and  in  consideration  of  the  sum  of  fifty  dollars,  to  me 
this  day  paid,  I  hereby  agree  to  sell  to  Mr.  G.  L.  Borie  all  my 
riffht,  title  and  interest  in  my  farm  in  Blair  county,  known  as  the 
Waite  farm,  of  one  hundred  and  sixty-one  acres,  more  or  less ;  also 
a  tract  adjoining  of  about  twenty-five  acres,  known  as  the  Gal- 
braith  property,  for  the  sum  of  one  hundred  thousand  dollars,  upon 
the  execution  of  satisfactory  deeds,  including  all  mineral  rights." 

12.  Lewis  refused  to  include  in  this  sale  his  half-interest  in  the 
leases;  and  after  much  bargaining,  Borie  agreed  to  buy  this 
interest  for  $50,000.     Lewis  executed  this  paper : — 

'^  It  is  also  agreed  and  understood,  that  for  the  additional  sum 
of  $50,000,  I  will  transfer  and  set  over  to  the  said  C.  L.  Borie, 
or  his  assigns,  all  my  right,  title  and  interest,  as  well  as  that  of 
Mr.  William  J.  Taylor  as  far  as  I  can  control  them,  in  all  or  any 
leases  held  by  me  or  him  severally  or  jointly  with  each  other." 

13.  While  Borie  was  concluding  the  purchase  with  Lewis,  Wister 
procured  to  the  first  paper  the  signatures  of  Maitland,  Bell,  Shaw, 
Bayard,  Fox,  Dlnvilliers  and  Harris,  all  for  $20,000  each,  except 
Bayard,  who  subscribed  $10,000,  Most  of  these  had,  before 
the  paper  was  presented  to  them,  been  informed  that  a  zinc  pro- 
perty was  for  sale,  in  which  they  were  wanted  to  take  an  interest 
with  the  view  of  forming  a  zinc  company  in  which  they  were  to 
become  the  owners  of  shares. 

14.  Before  Borie  left  Lewis  he  asked  him  if  he  would  like  to 
join  with  others  in  buying  the  property  and  leases,  and  take  stock 
of  a  company  pro  rata  for  his  interest.  Lewis  agreed  to  take  an 
interest  of  $20,000,  and  Trotter,  who  was  present,  on  being  asked 
by  Borie  if  he  would  take  an  interest,  agreed  to  take  $20,000,  and 
both  Lewis  and  Trotter  authorized  Borie  "to  act  and  do  for** 
them.  On  the  same  day  Borie  informed  Lewis  that  he  had  sub- 
scribed $10,000  each  for  Lewis  and  Trotter,  with  which  Lewis 
said  he  was  dissatisfied,  and  demanded  more ;  he  was  allotted 
$10,000  additional  in  the  name  of  Nathan  Bartiett. 

15.  16,  17.  The  facts  as  to  Borie  requiring  $50,000  additional, 
in  consequence  of  the  purchase  of  Lewis's  leasehold  interest ;  the 
plan  to  give  forty  thousand  shares  additional  to  Borie,  estimated 
at  $1.25  per  share,  and  Borie*s  ofiering  the  amount  of  subscrip- 
tion that  was  needed,  were  found  substantially  as  set  out  in  the 
answer. 

18.  On  the  same  day  that  this  paper  was  signed,  but  after  it 
was  signed,  most  of  the  parties  to  it  ofiered  for  sale  their  stock  or 
shares  in  the  projected  company.     They  were  readily  sold  at  five 
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dollars  per  share.     The  parties  agreed  that  Maitland  should  sell 
the  stock  on  their  joint  account. 

19,  20.  About  March  24th  1864,  Harris  informed  Kuhn  that 
he  and  a  number  of  gentlemen  had  purchased  property  in  Blair 
county,  containing  about  one  hundred  acres,  and  leased  twelve  or 
thirteen  hundred  acres  adjoining,  together  with  the  mining  pri- 
vileges ;  that  the  land  was  reported  by  a  geologist  to  be  very  rich 
in  zinc  ore  of  an  excellent  quality ;  that  they  intended  or  were 
about  to  organize  a  company  with  a  capital  of  two  hundred  thou- 
sand shares.  Harris  added  that,  believing  this  to  be  a  valuable 
property,  he  had  come  to  give  him  a  chance  of  being  interested ; 
that  they  had  determined  to  dispose  of  sixty  thousand  shares  of 
the  two  hundred  thousand  at  $5  a  share.  Kuhn  agreed  to  pur- 
chase six  thousand  shares;  and  on  the  26th  Harris  informed 
him  he  had  purchased  that  amount  for  him ;  and  the  next  day 
Kuhn  paid  the  purchase-money  in  the  temporary  loan  of  the 
United  States.  On  the  26th  Evans  purchased,  through  his  broker, 
one  thousand  shares  of  the  stock,  and  on  the  28th  paid  for  them. 

21.  The  defendants  Maitland,  Bayard,  Harris,  Bell,  Bowen, 
Fox  and  D'Invilliers  are  stock-brokers,  and  were  actively  engaged 
in  soliciting  purchasers  for  and  selling  the  stock  on  March  24th 
and  subsequently. 

22.  On  the  25th  March,  Fox  informed  Borie  that  he  had  sold 
his  stock  at  $5  a  share.  Borie  said  to  him  that  that  was  all 
wrong,  that  the  company  had  not  been  organized,  and  that  there 
was  no  stock,  and  that  when  Fox  sold  his  stock  he  wanted  his  own 
and  that  of  his  friends  sold.  Borie  insisted  that  the  parties  should 
meet  that  afternoon,  to  determine  upon  their  organization,  &c. 

23.  On  the  afternoon  of  the  25th  March,  Maitland,  Bell,  Shaw, 
Fox,  Harris,  D'Invilliers  and  Bayard  met  at  Borie's  office.  Borie 
stated  the  manner  in  which  he  had  changed  the  original  terms  of 
the  purchase,  namely,  that  he  and  his  partners,  Wister  and  Hop- 
kins, were  to  receive  stock  instead  of  cash.  They  all  assented  to 
this  change,  and  they  agreed  to  organize  on  the  basis  of  a  charter 
owned  or  controlled  by  Wister,  with  a  capital  of  $1,000,000, 
divided  into  two  hundred  thousand  shares  at  $5  each ;  and  it  was 
agreed  that  $50,000  should  form  the  working  capital  of  the  com- 
pany, when  it  was  organized. 

24.  At  this  meeting  Maitland  and  Bell  informed  Borie  that  they 
had  sold  all  or  nearly  all  of  their  stock.  He  claimed  that  all  the 
parties  in  interest  should  have  a  proportionate  interest  in  the  sales, 
and  that  all  their  stock  should  be  sold  for  joint  account,  that  a 
committee  should  be  appointed  for  that  purpose,  and  that  all  stock 
sold  should  be  put  into  their  hands,  each  party  furnishing  a  pro 
ratS  portion.  This  was  agreed  to,  and  it  was  resolved  to  place 
sixty  thousand  shares  in  their  hands  for  sale ;  that  number  being 
fixed  because  that  number  had  been  already  sold. 

31  P.  F.  Smith— 19 
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25.  Borie  advised  that  a  printed  form  of  receipt  should  he  pre- 
pared and  given  to  each  purchaser, — that  mentioned  in  the  bill  as 
having  been  given  to  Evans. 

26.  Next  day,  sales  of  nearly  one  hundred  thousand  shares 
having  been  reported,  the  same  parties  again  met  and  increased 
the  number  of  shares  to  be  offered  for  sale  to  one  'hundred  thou- 
sand; and  further,  that  the  balance  of  unsold  stock  should  be 
locked  up  in  the  hands  of  the  committee,  not  to  be  sold  for  one 
year  without  the  consent  of  three- fourths  of  the  party  in  writing. 

27.  Meantime  Wister,  with  the  knowledge  of  Borie  and  Hop- 
kins, procured  the  passage  of  the  Act  of  March  28  th  1864. 

28.  On  the  same  25th  March,  Borie  notified  the  parties  who 
had  agreed  to  purchase  to  pay  him  fifty  per  cent,  of  the  purchase- 
money  as  security  that  they  would  carry  out  their  agreement  to 
purchase.  Harris  &  Co.,  on  the  25th  of  March,  paid  $10,000  on 
account  of  their  share  of  the  purchase.  Bayard  $5000,  Bell 
$10,000  and  Trotter  $5000 ;  and  on  the  same  day  Borie  lent  to 
Harris  &  Co.  $10,000,  to  Bayard  $5000,  and  Bell  $10,000.  On 
the  26th  March,  Bowen  &  Fox  paid  to  Borie  $10,000,  Dlnvilliers 
$10,000,  Maitland  $10,000,  Shaw  $10,000,  Lewis  $5000,  Bartlett 
$5000,  A.  E.  Borie  $5000,  Hopkins  $3750,  Wister  $3750,  C.  L. 
Borie  $3750  and  H.  P.  Borie  $3750 ;  and  on  the  same  day  Borie 
lent  to  Dlnvilliers  $10,000,  Lewis  $10,000,  H.  E.  Borie  $5000, 
Hopkins  $3750,  Wister  $3750,  C.  L.  Borie  $3750  and  H.  P.  Borie 
$3750.  The  apparent  payments  to  Borie  by  Harris  &  Co.,  Bayard, 
Bell,  D'Invilliers,  Lewis,  Bartlett,  A.  E.  Borie,  Hopkins,  Wister, 
C.  L.  Borie,  H.  P.  Borie, were  not  actual  payments,  but  were  of 
sums  of  like  amount  lent  to  them  at  the  time  of  payment  by  H. 
&  C.  Borie. 

29.  At  the  meeting  on  the  25th  March,  Borie  was  appointed  treas- 
urer, "  to  receive  and  deliver  the  stock"  to  Maitland,  and  receive 
from  him  the  proceeds.  Maitland  sold  one  hundred  thousand  shares 
of  stock,  and  paid  to  Borie  on  March  29th  $200,000,  and  on  the 
9th  April  $250,000.  He  retained  in  his  hands  $50,000  by  the 
agreement  of  the  parties,  to  be  used  bvhim,  under  the  instructions 
of  their  committee,  in  the  purchase  of  such  of  the  stock  as  they 
might  judge  expedient.  Borie  held  the  $200,000  for  payment  for 
the  property  when  the  proper  conveyances  should  be  executed; 
and  on  April  5th  he  paid  Lewis  $150,000  and  Tatham  $50,000. 

30.  The  sum  of  $250,000  paid  to  Borie  on  April  9th  was  divided 
among  the  parties,  according  to  their  respective  interests.  That 
is  to  say,  there  was  paid  to  E.  T,  Shaw  $12,000,  Harris  &  Co. 
$12,000,  Maitland  &  Co.  $12,000,  John  P.  Bell  &  Co.  $12,000, 
C.  Dlnvilliers  $12,000,  Bowen  &  Fox  $12,000,  C.  P.  Bayard 
$6000,  George  Trotter  $6000,  George  T.  Lewis  $6000,  N.  Bart- 
lett $6000,  A.  E.  Borie  $6000,  E.  M.  Hopkins  $81,166.66,  C. 
Wister  $31,166.66,  C.  L.  Borie  $4500,  H.  P.  Borie  $4500,  C.  & 
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H.  Bone  $26,666.86;  the  Keystone  Zinc  Co.  $50,000,  to  pay  for 
the  subscriptions  by  C.  &  II.  Borie,  E.  T.  Shaw,  E.  V.  Maitland, 
John  P.  Bell,  Bowen  &  Fox,  C.  P.  Bayard,  C.  Dlnvilliers,  Harris 
&  Co.  and  Charles  Wister,  each  for  one  thousand  shares,  except 
Wister,  who  subscribed  for  two  thousand.  These  payments  were 
made  April  9th  1864. 

31.  At  a  meeting  of  the  corporators  of  the  Keystone  Zinc 
Company  held  April  6th,  the  act  of  incorporation  and- the  supple- 
ment were  accepted.  Books  were  opened  for  subscriptions  for  the 
capital  stock,  when  C.  &  H.  Borie,  E.  T.  Shaw,  E.  V.  Maitland, 
John  Bell,  Bowen  &  Fox,  C.  P.  Bayard,  C.  Dlnvilliers  and  Harris 
&  Co.,  each  subscribed  for  one  thousand  shares,  and  Charles 
Wister  for  two  thousand.  The  subscription  price  for  these  shares, 
namely,  $50,000,  was  paid  by  Mr.  Borie,  as  mentioned. 

32.  These  stockholders  met  on  April  7th,  and  resolved  that  the 
original  stock  of  the  company  "be  divided  into  one  hundred 
thousand  shares,  at  $5  per  share."  They  elected  a  president 
and  directors,  all  of  whom  were  among  the  purchasers  of  the 
land.  At  an  adjourned  meeting  next  day  it  was  resolved  to  in- 
crease the  capital  stock  to  two  hundred  thousand  shares ;  and  that 
the  directors  be  directed  to  purchase  for  the  purposes  contemplated 
in  the  charter  the  real  estate  sold  by  Lewis  and  Tatham ;  to  pay 
for  the  same  the  sum  of  $200,000,  with  one  hundred  and  ninety 
thousand  shares  of  the  capital  stock,  which  shares  the  directors 
were  authorized  to  transfer  to  the  vendors  of  the  land. 

33.  The  directors  met  the  same  day,  and  authorized  the  presi- 
dent of  the  company  "  to  effect  the  said  purchase  on  the  terms 
proposed,  and  to  transfer  the  said  stock,**  &c.  At  a  meeting  of 
the  board  on  April  23d,  the  president  reported  "  that  he  had  exe- 
cuted the  necessary  deeds,  &c.,  for  the  purchase.'* 

34.  On  April  8th  there  were  issued  the  certificates  of  stock  to 
the  subscribers  for  the  fifty  thousand  shares,  as  mentioned  in  31st 
paragraph.  At  the  same  time  there  were  issued  to  C.  &  H.  Borie 
two  certificates,  one  for  one  hundred  thousand  shares  and  one  for 
ninety  thousand,  in  payment  for  the  land  and  leases. 

35.  The  shares  so  delivered  to  C.  &  H.  Borie  were  thus  disposed 
of:  100,000  to  E.  V.  Maitland,  7000  to  Harris  &  Co.,  7500  to 
E.  V.  Maitland,  7000  to  John  P.  Bell,  8500  to  C.  D*Invilliers, 
7000  to  Bowen  &  Fox,  3000  to  C.  P.  Bayard,  9667  to  E.  M. 
Hopkins,  40,333  to  C.  &  H.  Borie.  The  delivery  of  this  stock  to 
C.  &  H.  Borie  was  in  fact  in  trust  for  the  parties  who  had  subscribed 
and  paid  for  stock  or  shares  before  the  organization  of  the  com- 
pany, and  also  for  C.  Borie*8  co-purchasers*  shares,  in  part  of  their 
profit  on  the  resale  to  the  corporation. 

36.  Of  the  money  received  by  Maitland,  after  he  had  paid  Borie 
$450,000,  he  retained  $50,000  for  the  purpose  of  speculating  in 
the  stock,  at  the  discretion  of  the  trustees  named  for  the  purpose 
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at  the  meeting  of  the  25th  of  March.  The  profits  on  the  specula- 
tion, when  the  account  was  closed,  were  paid  to  the  parties,  namely, 
to  Shaw,  Bell  and  Bowen  &  Fox  $1284.00  each,  D'lnvilliers  and 
Harris  $1027.20  each,  C.  &  H.  Borie  $6163.20,  Bayard  $513.60, 
Maitland  $1027.20. 

37.  The  parties  who  signed  the  agreement  of  March  24th  re- 
ceived $250,000,  the  balance  of  the  $500,000  received  by  Mait- 
land after  paying  for  the  property  and  retaining  $50,000  for  the 
purpose  of  speculation ;  and  $13,610.40,  the  profits  from  the 
speculations  with  the  $50,000 ;  and  ninety  thousand  shares  of 
stock  ;  on  all  this  they  did  not  pay  a  dollar. 

38,  39.  The  actual  subscribers  or  purchasers  received  their  certi- 
ficates of  stock  from  or  through  Mr.  Maitland,  out  of  the  one  hun- 
dred thousand  shares  assigned  and  transferred  to  him  for  that 
purpose ;  they  were  not  informed  of  the  meeting  at  which  the  com- 
pany was  organized,  nor  were  they  present  at  it  nor  at  that  at 
which  it  was  determined  to  buy  the  property  from  Borie. 

40.  The  parties  who  purchased  the  stock  or  shares  were  never 
precisely  informed  what  they  bought.  They  never  inquired.  If 
they  had,  inquiry  would,  probably,  never  have  ended  in  knowledge, 
for  the  sellers  were  as  ignorant  as  the  purchasers ;  some  of  them 
have  testified  that  they  did  not  know  themselves.  Both  believed 
they  were  buying  and  selling  into  a  speculation,  and  that  sufficed 
to  satisfy  them. 

41.  Mr.  Kuhn,  in  the  fall  or  winter  of  1864-5,  inquired  of 
Harris  why  a  meeting  of  the  stockholders  was  not  called,  in  order 
that  the  parties  interested  might  ascertain  what  was  doing,  and 
the  reply  he  received  was  that  there  was  nothing  to  tell.  On  the 
3d  October  1865,  however,  there  was  a  meeting  of  stockholders, 
which  Mr.  Kuhn  attended;  he  testified  that  a  report  from  a 
committee  which  had  been  appointed  to  investigate  the  affairs 
of  the  company  was  read,  "  of  such  a  damaging  character  to  the 
concern  and  those  having  the  management  of  it,  that  I  at 
once  determined  to  take  legal  measures  for  the  recovery  of  my 
money,  which  I  considered  had  been  improperly  made  use  of." 
Mr.  Kuhn  ''  very  shortly  after'*  called  on  counsel  and  informed 
him  of  his  determination  and  retained  him  to  commence  suit. 
His  counsel  informed  him  that  a  suit  had  been  instituted  by  other 
parties,  that  their  case  was  similar  to  his,  and  that  a  decision  in 
that  would  determine  his,  and  advised  delay  until  the  termina- 
tion of  the  existing  case.  In  this  advice  Mr.  Kuhn  acquiesced. 
Mr.  Kuhn*s  counsel  testified  that  he  did  not  bring  suit  '*  because 
he  had  no  instructions  to  do  so,**  and  because  he  believed  his  recom-  , 
mendation  to  him  that  he  should  await  the  issue  of  pending  suits 
seemed  to  have  his  acquiescence. 

42.  An  Act  of  the  General  Assembly,  approved  March  21st 
1865,  authorized  the  corporation  to  borrow  not  exceeding  $200,000, 
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to  issue  bonds  therefor,  and  secure  their  payment  by  a  mortgage 
of  their  estate  and  franchises  ;  and  at  a  meeting  of  the  stockholders, 
held  October  17th  1865,  it  was  determined  to  submit  the  question 
of  the  acceptance  or  rejection  of  this  supplement  to  a  stock  vote. 
As  the  result  of  this  vote  the  supplement  was  accepted.  Mr.  Kuhn 
and  Mr.  Evans  voted  in  the  negative.  Mr.  Wells  and  Mr.  Ken- 
ney  did  not  vote. 

43.  The  minutes  of  the  corporation  under  the  date  of  May 
19th  1871,  contain  the  following  entry  :  "  Joseph  Maitland,  Esq., 
president,  reported  verbally  that  the  works  had  not  been  in  opera- 
tion during  the  past  year,  and  therefore  had  nothing  to  communi- 
cate relative  to  the  details  of  the  works  further  than  may  be  found 
in  the  treasurer's  accounts  herewith  submitted.  He  further 
reported  that  a  judgment  had  been  obtained  against  the  'company 
at  the  suit  of  parties  who  had  loaned  the  money  necessary  for  the 
building  of  the  works,  and  that  the  leases  and  personal  property 
had  been  levied  upon  and  sold  on  the  19th  of  January  last  under 
that  judgment.  He  further  stated,  that  having  exhausted  all  the 
personal  property,  they  had  now  levied  upon  the  real  estate,  and 
it  would  be  sold  for  the  balance  of  their  judgment  between  this 
time  and  July  or  August  next.*' 

44.  Mr.  Charles  Borie  being  asked,  on  his  examination,  what 
was  the  present  condition  of  the  property  ?  replied,  *'  It  has  all 
been  sold ;  farm,  personal  property  and  leases ;  all  the  property 
of  the  company,  on  judgments  obtained  by  creditors."  These  cred- 
itors were  parties  who  had  loaned  money  to  the  corporation,  namely, 
E.  T.  Shaw,  George  Trotter,  C.  P.  Bayard,  Bowen  &  Fox,  E.  H. 
Hopkins,  C.  &  II.  Borie,  0.  D'Invilliers,  E.  V.  Maitland,  George 
T.  Lewis,  Charles  Wister,  A.  E.  Borie  and  John  P.  Bell.  Their 
claims  amounted  in  the  aggregate  to  $34,000.  Mr.  Borie  also 
testified  that  the  property  was  bought  in  for  the  creditors. 

45.  The  sheriflTs  deed  is  made  to  Frank  W.  Paul,  Esq.,  who  has 
executed  a  declaration  of  trust,  reciting  that  the  purchase-money 
recited  in  the  sheriffs  deed  to  have  been  paid,  was  paid  by  Charles 
L.  Borie,  and  declaring  that  he  held  the  property  in  trust  for  him, 
to  be  conveyed  as  he  shall  direct. 

46.  There  is  no  evidence  showing  the  cause  of  the  company's 
iasolvency. 

The  report  of  the  master  proceeded  : — 

"  Densmore  Oil  Company  v.  Densmore,  14  P.  F.  Smith  43, 
decides  that  there  are  two  principles  applicable  to  all  partnersh  ps 
or  associations  for  a  common  purpose  of  trade  or  business.    ' 

"  1.  That  any  man  or  number  of  men,  owners  of  property,  may 
form  a  partnership  or  association  with  others,  and  sell  that  pro- 
perty to  the  association  at  any  price  which  may  be  agreed  upon 
between  them,  no  matter  what  it  may  have  originally  cost,  pro- 
vided there  be  no  fraudulent  misrepresentation  made  by  the  vendors 
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to  their  associates.  The  latter  are  in  no  better  position  than 
strangers.  They  must  exercise  their  own  judgment  as  to  the  value 
of  what  they  buy. 

"  2.  That  where  persons  form  such  an  association,  or  begin  or 
start  the  project  of  one,  from  that  time  they  do  stand  in  a  confi- 
dential relation  with  each  other,  and  to  all  others  who  may  subse- 
quently become  members  or  subscribers,  and  it  is  not  competent 
for  any  of  them  to  purchase  property  for  the  purposes  of  such  a 
company  and  then  sell  it  at  an  advance  without  a  full  disclosure 
of  the  facts.  They  must  account  to  the  company  for  the  profit, 
because  it  is  legitimately  theirs. 

*'  Within  which  of  these  two  propositions  does  the  conduct  of 
the  defendants  fall  V* 

After  giving  a  synopsis  of  the  facts,  he  proceeded: — 

"  Whatever  may  have  been  Mr.  Borie's  position  when  he  agreed 
to  buy  from  Lewis,  yet  after  he  bought  and  associated  with  the 
other  subscribers  to  the  paper  of  March  24th,  he  and  those  he 
represented  united  with  them  in  beginning  or  starting  the  project 
of  an  association  ;  and  one  of  the  professed  objects  of  the  parties 
was  to  sell  the  property  to  the  projected  company  at  an  advance 
on  the  price  at  which  they  purchased  it. 

"  This  is  the  very  case  of  Mcllhenny's  Appeal,  11  P.  F.  Smith 
188.  There  it  appeared  that  Mcllhenny  was  the  owner  of  certain 
land  supposed  to  contain  oil.  He  offered  it  for  sale  to  parties  at 
the  sum  it  cost  him,  namely,  $12,000,  and  a  share  of  the  profits 
to  be  made  by  the  purchasers  from  him,  in  case  they  put  it  into  a 
company  at  the  sum  of  $40,000.  He  sold  to  an  association  on 
these  terms.  After  the  contract  with  and  sale  to  his  vendees,  he 
associated  with  them  as  purchasers  at  $40,000,  on  which  to  form 
a  company.  *Thus,'  say  the  court,  *they  became  buyers  and 
sellers  to  and  for  the  company.  The  rule  seems  to  be  settled  in 
numerous  cases,  that  the  promoters  of  such  companies,  when  they 
buy  to  form  a  company,  and  their  purchases  are  taken  by  the 
company,  they  cannot  make  profits  on  these  sales.' 

**  In  this  case  the  court  decreed  that  Mcllhenny's  estate  should 
pay  a  sum  equal  to  the  profits  received  by  him  from  the  company 
in  the  sale  to  it  by  the  promoters. 

"The  actual  formation  of  the  company  by  the  defendants  is 
thus  shown  by  the  testimony." 

The  master  then  stated  the  testimony  as  before  given,  and 
proceeded : — 

*  *  *  u  ^^  Borie  in  his  answer  says,  and  it  is  also  shown  by 
the  testimony,  that  he  stipulated  for  a  profit  of  $50,000  for  him- 
self,  Hopkins  and  Wister,  on  the  resale  of  the  land,  and  that  this 
was  afterwards  so  changed,  that  in  lieu  he  agreed  to  receive  forty 
thousand  shares  in  the  projected  company,  which,  at  the  price  of 
$1.25  per  share,  would  equal  his  stipulated  profit.     But  the  evi- 
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dence  shows  that  Borie,  Hopkins  and  Wister  received  in  money, 
as  their  share  of  profits,  more  than  $93,000,  besides  over  fifty 
thousand  shares  of  stock.  The  receipt  given  to  the  subscribers 
to  the  stock  was,  on  its  face,  a  declaration  that  they  were  subscrib- 
ers to  the  stock  of  a  company,  and  that  their  money  was  to  go  into 
the  treasury  of  the  company.  The  sale  and  purchase  by  the 
directors  of  the  company  by  and  from  themselves  for  the  company, 
at  a  price  beyond  which  they  paid,  is  beyond  all  question  '  a 
transaction  so  incorrect  that  it  is  quite  impossible  that  any  court 
of  justice  could  permit  it  to  stand.* 

"  The  master  has  no  diflSculty  in  arriving  at  the  conclusion  that, 
under  the  authorities,  the  defendants  would,  in  a  proper  suit,  if 
brought  within  a  proper  period,  be  liable  to  account  for  the  profits 
they  have  made. 

*'  The  bill  filed  is  substantially  a  corporation  bill.  This  was 
asserted  by  the  defendants  and  conceded  by  the  plaintiffs.  The 
latter  in  their  bill  aver  that  the  defendants  own  or  control  the 
defendants'  corporation  ;  that  some  of  them  are  directors  or 
officers,  and  in  that  way  manage  and  direct  the  company,  and 
neglect  and  refuse  to  take  any  measures,  or  permit  the  company 
to  take  any,  against  themselves  for  obtaining  the  relief  which  the 
plaintiffs  seek. 

"  The  corporation,  in  its  answer,  denies  the  equity  of  the  bill,  and 
asserts  that  the  matters  set  forth  in  its  answer  are  sufficient  to  jus- 
tify the  refusal  to  institute  any  such  suit  as  the  plaintiffs  require. 

*  *  *  "  As  it  is  an  axiom  that  a  court  of  equity  jurisdiction 
*will  relieve  against  every  species  of  fraud,*  the  master  reports  that 
if  the  individual  defendants  shall  be  finally  found  liable,  the  decree 
should  be  that  they  pay  the  amount  of  their  profits  to  the  corpo- 
ration. 

"  But  an  important  question  yet  remains  to  be  considered,  and 
that  is  whether  the  plaintiffs,  by  their  laches,  have  not  deprived 
themselves  of  all  claim  to  relief? 

"  *  It  is  a  principle  in  equity,'  says  Lord  Selborne,  in  Ayerst  r. 
Jenkins,  Law  Rep.  16  Eq.  275,  '  that  long  delay  in  seeking  to 
rescind  a  transaction  originally  voidable,  on  the  faith  of  which 
other  parties  have  irrevocably  made  their  arrangements  in  life, 
may  operate  as  a  bar  to  relief.' 

"  In  the  winter  of  1864-5,  Mr.  Kuhn,  being  informed  tbet 
something  was  wrong  in  the  organization  or  management  of  the 
company,  urged  one  of  the  directors  (Harris)  to  cause  a  meeting 
of  the  stockholders  to  be  called,  that  they  might  have  an  •  oppor- 
tunity of  inquiring  into  its  affairs.  At  such  a  meeting,  in  1865, 
he  learned  that  which  was,  he  says,  *  of  such  a  damaging  character 
to  the  concern  and  those  having  the  management  of  it,  that  he  at 
once  determined  to  take  legal  measures  for  the  recovery  of  his 
property,'  which  he  considered  had  been  improperly  used.     He 
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called  on  counsel  to  commence  suit,  and  the  delay  which  occurred 
was  in  consequence  of  his  advice.  The  reason  given  for  such 
advice  was  '  that  there  had  heeri  a  suit  commenced  by  other  par- 
ties ;  that  (his)  case  was  .similar  to  theirs ;  that  as  their  suit  ter- 
minated favorably  or  unfavorably,  so  would  (mine),  and  that  there 
was  no  use  for  (me)  to  bring  suit,  aa  a  decision  in  that  case  would 
determine  my  own.'  The  testimony  of  Mr.  Kuhn's  counsel  is, 
that  he  did  not  proceed  because  he  had  no  instructions  to  do  so, 
and  because  he  believed  that  his  *  recommendation  to  Mr.  Kuhn 
that  he  should  await  the  issue  of  the  suit  mentioned  had  his  acqui- 
escence.'    The  suits  referred  to  were  actions  on  the  case. 

"  There  has  been  no  evidence  on  the  subject  of  the  delay  in 
proceeding  on  behalf  of  Evans,  Wells  and  Kenney,  the  other 
plaintiffs. 

"  The  bill  in  this  case  was  filed  March  19th  1870,  five  years 
and  over  from  the  time  Mr.  Kuhn  determined  to  take  legal  mea- 
sures to  recover  his  money. 

"  Laches  and  neglect  are  always  discountenanced.  Nothing 
can  call  a  court  of  equity  into  activity  but  conscience,  good  faith 
and  reasonable  diligence.  That  court  cannot  define  the  time  of 
bar  by  a  positive  rule ;  it  must  be  governed  by  circumstances.  It 
refuses  relief  to  stale  demands,  even  in  cases  where  no  statutable 
limitation  exists. 

"  The  question  of  what  length  of  time  will  bar  the  assertion  of 
a  constructive  trust,  was  considered  in  'Ashhurst's  Appeal,  10  P. 
F.  Smith  290.  In  this  case  it  was  said  by  the  judge  at  Nisi  Prius, 
*  But  what  is  the  reasonable  time  within  which  a  constructive  trust 
must  be  asserted  ?  The  cases  do  not  clearly  define  it,  and  per- 
haps it  is  incapable  of  strict  definition.  It  must  vary  with  the 
circumstances  of  each  case.  For  myself,  I  think  it  may  be  safely 
laid  down,  that  where  a  party  claims  to  hold  another  a  trustee  of 
personal  property  under  a  constructive  trust,  that  he  must  assert 
the  claim  within  six  years  from  the  time  when  the  trust  is  alleged 
to  have  originated ;  in  analogy  to  the  Statute  of  Limitations  he 
cannot  be  permitted  to  make  the  assertion  afterwards.  This,  I 
think,  should  be  regarded  as  the  general  rule.  There  may  be 
cases  where  even  six  years  cannot  be  allowed,  as  when  a  party, 
having  a  right  to  set  aside  a  transaction  or  treat  it  as  a  trust, 
stands  by  and  sees  another  dealing  with  the  property  in  a  manner 
inconsistent  with  any  trust,  and  makes  no  objection.  And  so 
when  the  rights  of  third  persons  may  have  intervened.  So,  also, 
where  the  property  is  of  a  peculiar  kind,  and  the  alleged  trustee, 
in  ignorance  of  any  intention  to  hold  him  to  an  account,  relying 
on  his  ownership,  enters  upon  a  hazardous  business  or  incurs  large 
responsibilities.  At  least  this  is  true  when  the  alleged  constructive 
trust  does  not  grow  out  of  actual  or  intended  fraud.  It  has  often 
been  said  that  equity  obeys  the  Statute  of  Limitations,  and  it  has 
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been  held  that  laches  for  a  rauch  shorter  period  than  six  years, 
aided  by  other  circumstances,  will  bar  a  right.' 

"  These  principles  were  applied  to  that  case,  and  the  plaintiflF 
was  held  to  be  barred  because  his  bill  was  not  filed  until  seven 
years  and  four  months  after  his  right  to  sue,  if  any  he  had,  came 
into  existence.  This  decree  of  the  judge  at  Nisi  Prius  was  affirmed 
by  the  court  in  banc,  the  opinion  declaring  that  the  court  were 
unable  to  discover  error  in  any  of  the  conclusions  arrived  at  by  the 
judge  below.  This  case,  therefore,  must  be  taken  to  have  decided 
that  laches  for  a  shorter  period  than  six  years,  aided  by  other  cir- 
cumstances, will  bar  a  right  in  equity. 

"  The  meeting  of  the  stockholdera  at  which  Mr,  Kuhn  learned 
that  which  determined  him  to  bring  suit  to  recover  the  money 
which  he  had  paid  for  stock,  was  held  October  3d  1865.  At  a 
meeting  held  October  17th,  in  the  same  year,  he  and  Mr.  Evans 
were  present  and  participating  in  the  proceedings  by  voting  their 
stock  against  the  acceptance  of  an  amendment  to  the  charter  of 
the  company,  which  authorized  it  to  borrow  money,  issue  bonds, 
and  secure  them  by  a  mortgage  of  the  estate  and  franchises  of  the 
corporation.  At  this  meeting  a  resolution  was  offered  authorizing 
the  directors  tp  borrow  on  the  security  of  such  a  mortgage.  The 
amendment  to  the  charter  and  the  resolution  were  both  adopted  by 
the  vote  of  a  majority  of  the  stockholders,  who  also  held  a 
majority  of  the  stock. 

"  This  conduct  of  these  fwo  parties  was  inconsistent  with  any 
intent  to  proceed  against  the  defendants,  who  were  the  directors 
of  the  corporation,  in  such  a  manner  as  would  disorganize  and 
cripple  the  company  in  whose  prosperity  they  had  so  large  an. 
interest. 

"  The  managers  of  the  company  seem  to  have  fairly  and  honestly 
endeavored  to  manage  its  affairs  for  the  advantage  of  the  stock- 
holders. They  borrowed  money,  themselves  being  the  lenders, 
not,  however,  under  the  authority  of  the  amendment  for  the  pur- 
pose of  constructing  works,  &c.  And  all  this  was  done  without 
interference  or  objection  by  any  of  the  plaintiffs.  The  application 
to  counsel  made  by  Mr.  Kuhn  was  not  known,  so  far  as  appears, 
to  the  defendants. 

"  The  master  reports  that  the  bill  should  be  dismissed,  each 
party  to  pay  his  own  costs.'* 

Exceptions  were  filed  with  the  master  by  both  parties.  The 
5th  of  the  plaintiffs'  was  : — 

"  The  master  errs  in  reporting  generally,  that  the  bill  should 
be  dismissed,  whereas  the  reasons  he  gives  for  such  dismissal  only 
apply  to  two  of  the  complainants." 

As  to  this  exception  the  master  reported : — 

"  I  omitted  to  report  why  I  considered  that  the  bill  as  to  Wells 
and  Kenney  should  be  dismissed.     These  parties  knew  of  the 


Digitized  by  VjOOQIC 


298  SUPREME  COURT  ^Philadelphia 

[Evans's  Appeal.] 

matters  complained  of  as  entitling  them  to  relief  in  1865,  and 
they  did  not  become  parties  to  the  bill  until  1872,  They  were 
therefore  outside  of  the  statutory  time  of  six  years.  They  could 
not  at  the  latter  period  have  filed  a  bill  originally. 

"  It  has  been  argued  with  earnestness  that  they  are  to  be  con- 
sidered as  being  parties  to  the  bill  at  the  time  it  was  filed  in  1870. 
And  for  this  authorities  have  been  cited.  These  are  to  the  effect 
that  a  bill  filed  by  a  creditor  on  behalf  of  himself  and  others  will 
prevent  the  running  of  the  statute  as  to  those  not  named,  and  that 
a  creditor  who  comes  in  during  the  progress  of  a  suit  which  has 
been  instituted  by  one  creditor  on  behalf  of  himself  and  others, 
is  to  be  considered  in  the  light  of  a  plaintiff,  as  if  the  bill  had  been 
filed  in  his  name :  Sterndale  v.  Hankinson,  1  Simons  393;  O'Kelly 
V.  Bodkin,  2  Irish  Eq.  369.  But  these  cases  were  cases  of  credit- 
ors' bills — proceedings  not  known  in  Pennsylvania.  The  claims 
were  claims  ex  contractu.  No  similar  decision  has  been  shown  in 
a  case  where  the  bill  was  filed  on  behalf  of  ceatuia  que  trust  claim- 
ing under  a  constructive  trust.  I  am,  therefore,  unable  to  conclude 
otherwise  than  that  Wells  and  Kenney  are  to  be  considered  parties 
only  when  they  came  in  by  their  petition  in  1872." 

With  some  unimportant  alterations,  the  master  overruled  all  the 
exceptions.  i 

At  Nisi  Prius  December  22d  1874,  the  exceptions  to  the  master's 
report  were  overruled,  and  it  was  decreed  that  the  bill  be  dismissed, 
each  party  to  pay  their  own  costs. 

Evans  and  Kuhn  appealed  to  the  court  in  banc. 

They  assigned  for  error, 

2.  Dismissing  the  complainants*  bill. 

4.  Not  sustaining  complainants'  second  exception,  viz. :  "  Re- 
porting that  the  presence  of  Messrs.  Kuhn  and  Evans,  two  of  the 
plaintiffs,  at  the  meeting  of  October  17th  1865,  and  their  voting 
against  the  acceptance  of  the  amendment  to  the  charter  authoriz- 
ing it  to  borrow  money,  issue  bonds,  and  secure  them  by  mortgage 
of  the  estate  and  franchises  of  the  corporation,  was  conduct  incon- 
sistent with  any  intent  to  proceed  against  the  defendants,  who 
were  the  directors  of  the  company,  in  whose  prosperity  they  had 
so  large  an  interest,  and  therefore  reporting  that  the  bill  should 
be  dismissed." 

6.  Not  sustaining  complainants'  third  exception,  viz. :  "  Re- 
porting, when  he  had  already  in  effect  reported  that  these  very 
directors,  at  the  time  of  that  meeting,  had  in  their  hands  large 
sums  of  money  applicable  to  the  very  purpose  for  which  at  that 
meeting  it  was  resolved  to  raise  money  by  mortgaging  the  com- 
pany's property,  and  which  sums  were  fraudulently  withheld  from 
it  by  them,  and  the  presence  and  votes  of  said  plaintiffs  at  that 
meeting  were  exactly  in  the  line  of  and  in  accordance  with  their 
present  suit,  the  object  of  which  is  to  put  into  the  treasury  of  the 
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company  funds  to  pay  its  debts  and  continue  the  developments 
of  its  mineral  property ;  that  is,  their  votes  were  to  prevent  the 
raising  of  money  by  mortgage,  when  the  defendants  owed  the 
company  more  than  was  needed." 

6.  Not  sustaining  complainants'  fourth  exception,  viz. :  "  In  so 
reporting,  because  instead  of  an  intent  to  proceed  against  the  de- 
fendants as  directors  of  the  company  in  a  manner  to  disorganize 
and  cripple  it,  the  suit  intended  and  now  brought  was  and  is  a 
suit  to  put  the  company  in  a  prosperous  condition,  by  bringing 
into  its  treasury  from  the  pockets  of  the  individual  defendants 
large  sums  which  properly  belonged  to  it." 

7.  Not  sustaining  complainants*  fifth  exception,  viz.:  "Re- 
porting generally  that  the  bill  should  be  dismissed,  whereas  the 
reasons  he  gives  for  such  dismissal  only  apply  to  two  of  the  com- 
plainants." 

8.  Not  sustaining  the  plaintiffs'  sixth  exception,  viz. :  "Report- 
ing that  the  managers  of  the  company  seem  to  have  fairly  and 
honestly  endeavored  to  manage  its  affairs  for  the  advantage  of  the 
stockholders,  after  in  effect  reporting  that  they  were  all  the  time 
fraudulently  withholding  from  the  company  many  thousands  of 
dollars  to  which  it  was  entitled,  and,  while  so  withholding  said 
moneys,  had  sued  the  company  for  alleged  loans,  had  its  property 
sold  by  the  sheriff,  and  had  bought  it  in  for  themselves." 

9.  Not  sustaining  the  complainants'  seventh  exception,  viz. : 
"  Reporting  that  the  sums  which  defendants  allege  they  lent  to 
the  company  were  really  sums  borrowed  by  the  company  from 
them  individually,  when  he  had  before  in  effect  reported  that  they 
owed  to  the  company  much  more  than  they  allege  that  they  lent, 
and  a  court  of  equity  would,  under  the  circumstances,  treat  such 
alleged  loans  as  payments  on  account  of  what  they  owed." 

10.  Not  sustaining  the  complainants'  eighth  exception,  viz. : 
"  Reporting  that  this  borrowing  and  lending  was  done  without  any 
interference  or  objection  by  any  of  the  plaintiffs,  when  there  was 
no  evidence  of  any  knowledge  whatever  of  said  borrowing  or 
lending  on  the  part  of  the  plaintiffs." 

11.  Not  sustaining  the  complainants'  ninth  exception,  viz. : 
"  Reporting  that  the  bill  should  be  dismissed  because  of  the  com- 
plainants' delay  for  a  period  of  nearly  six  years,  aided  by  other 
circumstances,  whereas  he  should  have  reported  that  no  circum- 
stance existed  to  take  the  complainants'  case  out  of  the  general 
rule,  and  that,  therefore,  as  the  bill  was  filed  within  six  years,  the 
complainants  were  not  barred  by  this  delay." 

G.  T,  Bispham  and  E.  S.  Miller^  for  appellants. — The  time 
which  equity  fixes  as  a  bar  to  proceedings  to  enforce  personal 
rights  is  six  years,  in  analogy  to  the  Statute  of  Limitations : 
Ashhurst's  Appeal,  10  P.  F.  Smith  290.     Here  the  time  after  the 
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discovery  of  the  fraud  is  about  four  years  and  a  half.  The  acta 
which  might  estop  a  plaintiff  by  his  delay  in  a  shorter  time,  do  not 
apply  when  the  defendant  is  charged  as  trustee  ex  maleficio :  Bank 
V.  Tyrrell,  27  Beav.  29.  To  make  an  equitable  estoppel,  there 
must  be  some  wilful,  intentional  or  careless  misleading :  Common- 
wealth V.  Moltz,  10  Barr  627  ;  Hill  v.  Epley,  7  Casey  334. 
Where  the  right  is  vested  in  a  large  body  of  persons,  acquiescence 
is  not  a  ground  for  refusing  relief:  Hill  on  Trustees  170;  Perry 
on  Trusts  867  ;  Whichcote  v,  Lawrence,  3  Vesey  746 ;  Parkston 
V,  Brewster,  14  Ala.  320 ;  Matthews's  Presumptive  Ev.  452 ;  Cum- 
berland Coal  Co.  V,  Sherman,  30  Barb.  674 ;  Lewin  on  Trusts 
473 ;  Davidson  v.  Tullock,  3  Macq.  783 ;  York  Building  Co.  v. 
Mackenzie,  8  Bro.  P.  C  42 ;  Hardwick  v.  Mynd,  1  Anstr.  109  ; 
Kidney  v.  Coussmaker,  12  Vesey  168.  When  one  creditor  within 
six  years  files  a  bill  for  all,  the  statute  will  not  run  against  any 
of  them,  but  others  may  come  in  after  the  time  had  run  as  to 
them  :  O'Kelly  v.  Bodkin,  2  Ired.  Eq.  361 ;  Stemdale  v,  Hankin- 
son,  1  Sim.  393 ;  Bennett  v.  Bernard,  12  Ired.  Eq.  233 ;  Carroll 
v.  Darcy,  10  Id.  821 ;  Foster  v.  Mackenzie,  17  Beav.  414 ;  Arch- 
bold  V.  Scully,  9  H.  of  L.  360 ;  Clench  v.  The  Financial  Corp., 
Law  Rep.  4  Ch.  App.  123 ;  Stanhope's  Case,  1  Id.  161 ;  Spering's 
Appeal,  21  P.  F.  Smith  11. 

R.  G.  McMurtrie  and  G.  W.  Biddle  (with  whom  was  J,  W. 
Pautjy  for  appellees. — If  an  agent  sells  his  property  to  his  prin- 
cipal, concealing  his  ownership,  the  principal  cannot  require  the 
agent  to  let  him  have  it  at  what  it  cost  him  ;  all  he  can  require  is 
the  rescission  of  the  contract :  DriscoU  v.  Bromley,  1  Jurist  238  ; 
Great  Luxemburg  Railroad  Co.  v.  Magnay,  26  Beav.  686.  The 
fiduciary  relation  on  the  ground  of  agency  arises  by  inducing 
others  to  believe  that  they  had  been  engaged  in  common  project 
for  purchasing  land  to  organize  a  company :  Densmore  v.  Dens- 
more,  14  P.  F.  Smith  60. 

A  suit  cannot  be  maintained  by  some  of  a  class,  except  when 
all  are  in  the  same  circumstances :  Mocatta  v.  Ingelby,  6  L.  J. 
N.  S.  Ch.  146  ;  Mitford  39. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May 
8th  1876. 

This  is  substantially  a  corporation  bill.  It  was  filed  by  Evans 
and  Kuhn,  who  are  stockholders  in  the  Keystone  Zinc  Company. 
Some  two  and  a  half  years  thereafter  the  bill  was  amended  by 
adding  two  other  stockholders  as  complainants. 

The  ground  of  complaint  is,  that  in  the  formation  of  the  com- 
pany both  the  defendants  and  the  plaintiffs  were  associated  to- 
gether ;  that  the  defendants  purchased  certain  mineral  lands,  and 
sold  them  to  the  corporation  of  which  they  were  directors,  for  a 
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sum  many  times  greater  than  they  actually  paid  for  them  ;  that 
the  price  they  paid  was  concealed  from  the  plaintiffs,  whereby  a 
resulting  trust  has  arisen,  and  the  defendants  are  liable  to  account 
for  the  profits  which  they  have  made. 

The  master  found  the  evidence  suflScient  to  establish  a  construct- 
ive trust,  but  reported  that  the  bill  be  dismissed  by  reason  of  the 
laches  of  the  plaintiffs  in  filing  it.  The  court  confirmed  the  report 
and  dismissed  the  bill. 

We  will  therefore  consider  the  sufficiency  of  the  laches  and 
attending  circumstances,  to  justify  the  decree  of  the  court. 

In  March  1864,  the  agreement  for  the  formation  of  the  com- 
pany was  made,  and  the  defendants  entered  into  a  contract  for  the 
purchase  of  the  land.  The  necessary  act  of  incorporation  was 
procured  in  a  few  days  thereafter.  Early  in  the  next  month,  the 
defendants  obtained  a  conveyance  of  the  land,  and  sold  it  to  the 
corporation,  of  which  they  were  three  directors,  and  certificates 
of  stock  were  issued  thereon,  in  pursuance  of  a  resolution  of  the 
stockholders.  At  a  meeting  of  the  stockholders,  early  in  1865, 
Kuhn  swears  that  he  obtained  information  "  of  such  a  damaging 
character  to  the  overseer  and  those  having  the  management  of  it, 
that  I  at  once  determined  to  take  legal  measures  for  the  recovery 
of  my  money,  which  I  considered  had  been  improperly  made  use 
of.*'  With  that  view  he  consulted  counsel,  but  in  consequence  of 
other  persons  occupying  a  similar  position,  having  brought  actions 
on  the  case,  which  were  then  pending,  he  postponed  instituting  any 
proceedings.  At  another  meeting  of  the  stockholders,  held  in 
October  of  the  same  year,  Kuhn  and  Evans  were  both  present 
and  participated  in  the  proceedings.  They  voted  their  stock  on 
the  question  of  the  acceptance  of  an  amendment  to  the  charter, 
authorizing  the  company  to  borrow  money,  issue  bonds  and  secure 
the  same  by  a  mortgage  on  the  estate  and  franchises  of  the  corpo- 
ration. It  is  true  they  voted  against  accepting  the  amendment ; 
but  that  fact  in  no  wise  changes  the  legal  effect  of  their  action  for 
the  purposes  we  are  now  considering  it.  The  amendment  was 
adopted  by  a  vote  of  the  majority  of  the  stockholders,  representing 
a  majority  of  the  stock.  At  the  same  time  a  resolution  was  also 
passed  authorizing  the  directors  to  borrow  money  on  the  security 
of  the  mortgage. 

This  bill  was  not  filed  until  nearly  four  and  a  half  years  after 
that  meeting.  If  the  case  rested  on  the  lapse  of  time  alone,  that 
would  be  insufficient  to  bar  the  plaintiffs*  rights  to  file  the  bill. 

As  a  general  rule,  a  constructive  trust  in  regard  to  personal 
rights  or  personal  property  may  be  asserted  at  any  time  within 
six  years  after  a  knowledge  of  the  facts  creating  it.  At  the  expi- 
ration of  that  time  it  is  barred  by  analogy  to  the  time  fixed  by 
the  Statute  of  Limitations :  Ashhurst's  Appeal,  10  P.  F.  Smith 
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290.     But  laches  for  a  much  shorter  time  than  six  years,  aided 
by  other  circumstances,  will  bar  the  right :  Id. 

There  is  another  aspect  of  this  case.  The  relief  prayed  for  is 
not  that  the  defendants  shall  pay  anything  directly  to  the  plain- 
tiffs, but  that  they  shall  pay  into  the  treasury  of  the  corpora- 
tion, whereby  the  plaintiffs  may  be  benefited  by  the  increased 
property  of  the  company.  The  attempt  is  to  obtain  relief  through 
the  equitable  rights  of  the  corporation.  Then  the  knowledge  and 
conduct  of  the  latter  must  be  considered. 

The  bill  is  not  to  repudiate  so  much  as  it  is  to  enforce  a  con- 
structive or  implied  contract.  The  land  was  conveyed  to  the 
corporation  8th  of  April  1863.  Nearly  six  years  thereafter 
the  bill  was  filed.  The  minutes  of  the  corporation  of  the  same 
month  of  April  show  the  facts  on  which  the  present  complaint 
mainly  rests.  The  manner  in  which  the  certificates  of  stock  were 
issued,  and  payment  for  the  lands  made,  were  sufficient  to  make 
inquiry  a  duty  of  all  who  were  unsatisfied.  No  steps  were  taken 
to  establish  a  resulting  trust. 

In  October  following  the  company  accepted  the  amendment  to 
its  charter  and  authorized  a  loan,  predicated  thereon,  to  be  made. 
The  plaintiffs  had  full  knowledge  of  this  action,  both  present  and 
prospective.  They  instituted  no  proceedings  to  prevent  it.  They 
acquiesced  in  it.  They  thereby  encouraged  the  directors  to  borrow 
money  in  pursuance  of  the  resolution  of  the  stockholders.  They 
thereby  induced  the  defendants  to  believe  that  no  legal  proceedings 
would  be  instituted  predicated  of  the  original  purchase  of  the  land. 
Afterwards  the  defendants  lent  money  to  the  corporation,  but  not 
under  the  authority  of  the  amendment.  The  master  has  found  that 
the  directors  "  seem  to  have  fairly  and  honestly  endeavored  to 
manage  its  affairs  for  the  advantage  of  the  stockholders."  Neverthe- 
less the  company  became  embarrassed.  Judgments  were  recovered 
against  it  by  creditors.  All  its  property,  both  real  and  personal, 
was  sold  and  bought  in  for  the  benefit  of  the  creditors.  Hence, 
since  the  plaintiffs  had  full  knowledge,  new  business  arrangements 
have  been  made  and  other  rights  have  intervened.  These  pro- 
ceedings were  delayed,  under  the  attending  circumstances,  an 
unreasonable  time.  Having  been  so  delayed,  the  laches  is  fatal 
to  the  plaintiffs'  bill.  This  view  is  fully  sustained  by  Ashhurst's 
Appeal,  supra,  and  the  numerous  authorities  there  cited.  Although 
the  transaction  was  originally  voidable,  yet  having  been  acquiesced 
in  by  the  parties  who  might  have  avoiaed  it,  for  a  length  of  time 
less  than  six  years,  but  by  their  conduct  having  induced  the  offend- 
ing parties  to  believe  it  was  not  to  be  questioned,  they  are  now 
debarred  from  avoiding  it. 

The  two  other  stockholders,  who  became  plaintiflB  by  amend- 
ment, are  in  a  worse  condition  than  the  original  plaintiffs.  Their 
first  action  was  more  than  six  years  after  they  had  full  knowledge. 
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This  is  not  a  creditor*s  bill,  in  which  a  creditor,  has  come  in  during 
the  progress  of  a  suit  which  one  creditor  has  instituted  in  behalf 
of  himself  and  others.  We  are  now  dealing  with  a  constructive 
trust.  These  latter  plaintiffs  are  to  be  considered  as  such,  with 
like  effect  only  as  if  they  had  filed  an  original  bill  at  the  time  they 
applied  by  petition  to  be  added  to  the  record  as  complainants. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellants. 


McBride's  Estate, 

1.  By  the  laws  of  Minnesota  a  married  woman's  property  is  held  by  her 
for  her  sole  and  separate  use,  "  but  shall  not  be  disposed  of  by  her  without 
the  consent  of  her  husband."  A  married  woman  domiciled  m  Minnesota 
and  owning  real  estate  there  and  in  Pennsylvania,  made  a  will  disposing 
specifically  of  her  Pennsylvania  property  ;  the  will  was  executed  in  Minne- 
sota, under  the  hands  and  seals  of  wife,  and  husband,  "  who  hereby  consents 
to  and  approves  of  the  foregoing  will."  Held,  that  the  husband  was  barred 
of  his  curtesy  in  the  real  estate  in  Pennsylvania. 

2.  The  will  as  to  the  husband  was  an  instrument  signed  by  the  party  to 
be  bound,  and  was  not  obnoxious  to  the  Statute  of  Frauds. 

3.  His  joinder  in  the  will  was  a  release  of  his  curtesy,  irrespective  of  the 
Minnesota  laws. 

March  2d  1876.  Before  Sharswood,  Mbrcur,  Gordon,  Pax- 
son  and  Woodward,  JJ. 

Appeal  from  Nisi  Prius:  Of  July  Term  1872,  No.  1.  In 
Equity. 

This  was  a  bill  filed  April  8th  1872,  by  John  McBride  against 
Thomas  R.  Patton  and  William  Blakely,  executors,  &c.,  of  Martha 
McBride,  deceased,  and  Samuel  J.  McCandless  and  five  others,  who 
were  children  of  the  decedent  and  legatees  under  her  will. 

The  plaintiff  was  the  husband  of  the  decedent,  the  last-named 
defendants  being  her  children  by  a  former  marriage.  During  her 
marriage  with  her  husband  she  owned  two  houses  in  Philadelphia. 
She  went  to  Minnesota  in  August  1866,  the  plaintiff  followed  her 
in  October  1866,  and  they  became  domiciled  there ;  in  the  spring 
of  1867  she  purchased  a  farm  in  that  state  and  the  deed  was  made 
to  her.  In  the  summer  of  the  same  year,  Mrs.  McBride,  being  ill, 
sent  for  a  lawyer  to  prepare  a  will  for  her. 

By  the  laws  of  Minnesota,  all  property  owned  by  a  married 
woman  at  any  time  during  her  marriage  and  "  the  rents,  profits  and 
increase  thereof  shall  be  held  by  her  free  from  the  debts  of  her  hus- 
band to  her  sole  and  separate  use,  the  same  as  though  she  were  a 
feme  sole,  but  shall  not  be  disposed  of  by  her  without  the  consent  of 
her  husband,"  &c.  If  she  die  intestate  her  personal  property  shall 
vest  in  her  husband  and  he  shall  be  tenant  by  the  curtesy  of  her 
real  estate  and  shall  hold  her  personal  property  and  her  interest 
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"  in  any  real  estate ;  saving  his  estate  by  the  curtesy ;  subject 
to  the  payment  of  her  debts.  '  If  she  should  leave  issue  by  any 
former  husband  to  whom  the  estate  might  descend,  such  issue 
should  take  it  discharged  of  the  right  of  the  surviving  husband  to 
hold  as  tenant  by  the  curtesy. 

The  will  was  arawn,  but  the  plaintiff  at  first  refused  to  sign  it 
because  it  gave  her  property  to  all  her  children,  not  regarding  his 
claims  at  all.  The  plaintiff  afterwards  expressed  his  willingness  to 
sign  the  will  upon  the  payment  of  81200,  which  he  alleged  she 
owed  him ;  after  several  ineffectual  efforts  he  finally  agreed  to  sign 
the  will  for  ?900,  to  be  paid  to  him  out  of  the  Minnesota  farm, 
which  was  to  be  sold. 

By  the  will  she  devised  to  her  children  all  her  real  estate  in 
Philadelphia.  She  directed  that  the  Philadelphia  property  should 
be  rented  by  her  executors  and  the  rents  invested.  She  also 
authorized  them  to  sell  the  property  and  invest  the  proceeds ;  when 
her  youngest  child  arrived  at  the  age  of  eighteen  years,  "  said  pro- 

Eerty  or  the  avails  thereof,*'  was  to  be  equally  divided  amongst  all 
er  children. 
She  gave  her  personal  property  to  her  children  in  the  manner 
set  out  in  the  will. 

She  made  Patton  and  Blakely  (defendants),  executors,  as  to  her 
Pennsylvania  estate ;  and  John  C.  Hunter  as  to  her  Minnesota 
estate.     The  attestation  of  the  will  was  as  follows  : — 

"  In  testimony  whereof  the  said  Martha  R.  McBride  and  John 
McBride,  her  husband,  who  hereby  consents  to  and  approves  the 
foregoing  will,  hereunto  set  their  hands  and  seals  this  7th  day  of 
June  1867.  Martha  R.  McBride,  [seal.] 

John  McBride,  [seal.]*' 

Mrs.  McBride  died  in  July  1867.  Her  will  was  first  admitted 
to  probate  in  Minnesota.  A  certified  copy  of  the  will  and  probate 
was  entered  of  record  in  the  register's  office  in  Philadelphia,  and 
letters  testamentary  there  issued  December  23d  1867,  to  the  Penn- 
sylvania executors.  The  bill  charged  that  Patton  and  Blakely 
had  received  considerable  amounts  of  rent,  had  sold  the  real  estate 
in  Philadelphia  and  received  the  income  from  the  investments,  and 
that  the  plaintiff  was  entitled  to  such  rents  and  income  as  tenant  by 
the  curtesy ;  but  that  the  executors  refused  to  pay  them  to  him,  alleg- 
ing that  by  joining  in  the  execution  of  his  wife's  will  he  had  waived 
his  claim  as  tenant  by  the  curtesy.  He  averred  that  his  joining 
in  the  execution  of  the  will  was  for  the  purpose  of  enabling  her  to 
make  a  will  valid  by  the  laws  of  Minnesota,  and  for  no  other  pur- 
pose, and  that  he  did  not  then  or  at  any  other  time  release  or 
waive  his  right  as  tenant  by  the  curtesy  to  her  real  estate  in 
Pennsylvania. 

The  prayer  was  for  an  account  of  the  rents  of  the  Philadelphia 
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real  estate  and  the  income  received  by  the  executors  from  the  pro- 
ceeds of  its  sale ;  that  the  rents  and  income  be  paid  to  him,  and 
for  a  decree  that  he  be  entitled  to  the  income  of  the  investments 
for  his  wife. 

The  executors  and  legatees  filed  separate  answers ;  neither  con- 
troverted the  foregoing  facts. 

The  executors  said  they  were  mere  stakeholders,  and  ready  to 
render  an  account,  and  submitted  themselves  to  the  direction  of 
the  court. 

The  legatees  averred  that,  under  the  facts,  the  plaintiff  had 
precluded  himself  and  was  debarred  from  any  claim  as  tenant  by 
the  curtesy  to  the  Philadelphia  real  estate  or  its  proceeds. 

The  case  was  referred  to  C.  H.  Hart,  Esq.,  as  master.  He 
reported  as  his  opinion,  that  the  will  of  Martha  McBride  was  John 
McBride's  deed,  and  took  effect  against  him  as  soon  as  it  was 
sealed  and  delivered,  and  he  could  not  dispute  it.  By  the  pro- 
visions of  the  will  the  rents  of  the  property  were  expressly  dis- 
posed of,  and  he  could  not  now  assert  that  his  signing  the  will  was 
a  mere  matter  of  form  in  order  to  comply  with  the  statute  of  Min- 
nesota ;  that  he  claimed  under  the  laws  of  Pennsylvania,  where 
the  real  estate  was  situated.  Under  the  statute  the  will  would 
have  been  invalid  without  his  consent ;  but  as  soon  as  he  consented 
in  the  manner  provided  by  it,  the  consent  was  his  contract  outside 
of  the  statute. 

The  master  therefore  recommended  that  the  bill  should  be 
dismissed. 

Upon  exceptions  to  the  report  by  McBride,  the  court  at  Nisi 
Prius,  Sharswood,  J.,  confirmed  the  master's  report  and  dis- 
missed the  bill  with  costs. 

McBride  appealed  to  the  court  in  banc,  and  in  several  specifica- 
tions assigned  the  decree  for  error. 

S,  Hood  (with  whom  was  A.  M.  Burton)^  for  appellant. 

0-.  Junkiny  for  appellees. 

Judgment  was  entered  in  the  Supreme  Court,  March  13th  1876, 
Pbr  Curiam. — There  is  nothing  in  the  contention  so  earnestly 
urged  by  the  learned  counsel  of  the  appellant,  that  the  Statute  of 
Frauds  makes  the  instrument  relied  on  by  the  defendants  as  evi- 
dence of  their  title,  void.  There  is  a  writing  signed  by  the  party  ; 
and  the  only  question  which  can  arise  is,  as  to  its  construction  and 
effect.  If  in  law  it  amounts  to  a  release  of  the  expectant  curtesy 
estate  of  the  husband  in  his  wife's  real  estate,  then  all  the  require- 
ments of  the  Statute  of  Frauds  are  answered.  No  particular 
form  of  words  is  necessary :  McFarson's  Appeal,  1  Jones  510. 
The  joinder  of  the  husband  in  a  will  of  lands  executed  by  the 
31  P.  F.  Smith— 20 
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wife  in  Pennsylvania  when  her  power  of  disposition  is  unqualified 
(Act  of  April  11th  1848,  §  8,  Pamph.  L.  637),  can  mean  nothing 
else  but  that  he  consents  and  agrees  to  the  disposition  therein 
made,  and  if  it  is  an  immediate  disposition,  it  must  mean  a  release 
of  his  curtesy,  or  it  means  nothing. 

No  one  can  doubt,  that  a  married  woman  joining  her  husband 
in  a  conveyance  duly  acknowledged  according  to  law,  though  with- 
out words  to  release  or  convey  the  right,  would  nevertheless  be 
barred  of  dower.  The  case,  we  think,  does  not  need  the  confirma- 
tion of  the  law  of  Minnesota,  and  of  the  fact  of  the  express  agree- 
ment and  valuable  consideration  received  by  the  husband,  as  re- 
ported by  the  master. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellants. 


Lloyd  et  nx.  verms  Hibbs. 

1.  A  mechanic's  lien  was  against  "  Ella  Lloyd,  owner  or  reputed  owner, 
and  James  T.  Lloyd  her  husband,"  for  work,  &o.,  about  the  repair  of  build- 
ings "  belonging  to  the  said  Ella,  *  *  *  the  owner  of  said  buildings  is  Ella 
Lloyd,"  &o.  Ueldy  that  as  it  did  not  appear  on  the  claim  that  the  work,  &c., 
was  at  the  reauest  or  on  the  contract  oi  Mrs.  Lloyd,  it  was  worthless. 

2.  Inasmuch  as  it  did  not  appear  that  the  work,  Ac,  was  at  the  wife's  re- 
quest, it  did  not  matter  that  the  work,  &c.,  was  in  fact  at  her  request. 

3.  The  divestiture  of  a  wife's  title  under  a  mechanic's  lien  depends  on 
what  appears  on  the  record,  not  on  proof  that  she  consented  to  the  contract. 

4.  All  things  necessary  to  the  validity  of  a  mechanic's  lien  must  appear 
in  it  to  bind  the  wife. 

5.  In  this  case  a  scire  facias  was  issued  against  husband  and  wife  on  the 
claim  ;  a  rule  of  reference  was  entered,  award  against  defendants  and  judg- 
ment ;  a  rule  to  set  aside  judgment  and  strike  off  the  lien  discharged.  HM^ 
that  the  plaintiff  had  no  hen  against  Mrs.  Lloyd's  property  and  should  not 
have  had  judgment. 

6.  Dearie  v.  Martin,  28  P.  F.  Smith  55 ;  Finley's  Appeal,  17  P.  F.  Smith 
453  J  Mahon  r,  Gormley,  12  Harris  80. 

March  6th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bucks  county:  Of  Jan- 
uary Term  1874,  No.  141. 

This  was  a  scire  facias  sur  mechanics'  lien  issued  July  9th  1873, 
by  Silas  W.  Hibbs  against  "  Ella  Lloyd,  owner  or  reputed  owner, 
and  James  T.  Lloyd  her  husband.'' 

The  claim  was  filed  July  8th  1873,  viz.  :— 

Silas  W.  Hibbs  v.  Ella  Lloyd,  owner  or  reputed  owner,  and 
James  T.  Lloyd  her  husband.     Mechanics'  lien  claim  9^02.14. 

"  Silas  W.  Hibbs,  above  named,  hereby  files  his  claim  *  *  *  for 
carpenter  work  done  and  materials,  viz. :  lumber  and  hardware 
furnished  for  and  about  the  alteration,  addition  and  repair  of  the 
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buildings  hereinafter  mentioned,  and  against  the  same  and  the 

f round  covered  by  the  said  buildings,  and  belonging  to  the  said 
!Ua  Lloyd.  *  *  *  The  name  of  the  party  claimant  is  Silas  W. 
Hibbs  ;  the  name  of  the  owner  or  reputed  owner  of  said  buildings 
is  Ella  Lloyd  ;  the  amount  claimed  to  be  due  is  $202.14,  being  a 
debt  contracted  for  carpenter  work  done  and  materials,  viz.  : 
Lumber  and  hardware  furnished  for  and  about  the  alteration,  addi- 
tion and  repair  of  the  said  buildings  within  six  months,  *  *  *  the 
nature  and  kind  of  work  done  and  materials  furnished  being  espe- 
cially set  out  in  a  bill  hereto  annexed,  and  made  part  of  this  claim. 
The  said  buildings  are  located,**  &c. 

On  the  same  day  the  scire  facias  was  issued,  the  plaintiff  entered 
a  rule  of  reference. 

On  the  12th  of  July  1873,  the  sheriff  returned  to  the  scire  facias, 
"  served  by  leaving  copy  with  adult  member  of  the  family.'*  Arbi- 
trators were  appointed,  and  on  the  15th  of  August  they  awarded 
in  favor  of  the  plaintiff  for  $152.90;  on  the  same  day  the 
award  was  filed  and  judgment  entered  on  it. 

On  the  9th  of  September  1873,  the  defendants  moved  to  set 
aside  the  judgment  and  to  strike  off  the  mechanics*  lien;  they  filed 
the  following  reasons  : — 

1.  The  lien  is  against  a  married  woman  and  against  her  property, 
and  does  not  state  in  it  or  set  forth  that  she  or  any  one  else  was 
contractor  for  the  work  done  and  materials  furnished  for  which  a 
lien  is  claimed. 

2.  The  claim  or  lien  filed  does  not  state  that  the  work  was  done 
or  materials  furnished  at  the  request,  or  contracted  for  by  the  said 
Ella  Lloyd,  or  that  they  were  necessaries  for  her,  or  for  the  use 
and  enjoyment  of  her  building  or  buildings. 

3.  The  lien  states  that  Ella  Lloyd  is  and  was  the  owner  or  re- 
puted owner,  and  that  she  is  the  wife  of  James  T.  Lloyd,  but  does 
not  state  that  the  work  was  done  and  materials  furnished  at  her  in- 
stance and  request,  or  at  the  instance  and  request  of  any  one  else. 

4.  The  lien  being  defective  and  void,  the  scire  facias  upon  it  and 
all  subsequent  proceedings  are  without  jurisdiction  and  null  and 
void,  and  the  judgment  should  be  set  aside. 

The  rule  was  discharged  October  30th  1873,  and  on  the  same 
day  the  plaintiff  issued  a  levari  facias. 

The  defendants  took  a  writ  of  error  and  assigned  for  error : 
not  striking  off  the  mechanics'  lien  and  not  setting  aside  the  judg- 
ment. 

2>.  (7.  Harrington^  for  plaintiffs  in  error. — The  lien  should  have 
set  forth  that  the  work  and  materials  were  furnished  at  the  wife's 
request :  Mahon  v.  Gormley,  12  Harris  80 ;  Murray  v.  Keyes, 
11  Casey  384 ;  Parke  v.  Kleeber,  1  Wright  251 ;  Swayne  v. 
Lyon,  17  P.  F.  Smith  436.     The  estate  of  a  married  woman 
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cannot  be  taken  even  on  a  judgment  confessed  by  her  for  necessa- 
ries, or  for  improvements  made  to  her  estate,  unless  her  liability 
appears  from  the  record :  Finley's  Appeal,  17  P.  F.  Smith  453. 
A  writ  of  error  is  available  to  set  aside  the  judgment :  Hartman 
V.  Ogborn,  4  P.  F.  Smith  124.  A  married  woman's  estate  is  pro- 
tected by  the  Act  of  1848  from  all  claims  against  her  husband ; 
is  liable  only  for  such  debts  as  are  established  in  the  method  pro- 
vided by  the  act,  and  equity  will  prevent  the  use  of  process  to 
deprive  her  of  her  estate,  unless  such  process  is  authorized  by 
law  :  Hunter's  Appeal,  4  Wright  194.  A  sale  on  process  issued 
in  such  a  case  will  convey  no  title  :  Finley's  Appeal,  suprcu 

B.  F.  GilkesoTij  for  defendant  in  error. — It  was  not  necessary 
to  set  forth  in  the  claim  that  the  work  was  done  and  the  materials 
furnished  at  the  request  of  the  said  Ella  Lloyd,  for  this  is  matter 
of  proof,  and  was  a  question  for  the  arbitrators  upon  the  trial. 
The  claim  is  filed  against  the  wife,  and  so  appears  upon  the  record, 
and  this  is  all  that  is  necessary  to  charge  her  estate :  Finley's 
Appeal,  17  P.  F.  Smith  453.  Even  if  the  claim  filed  in  this 
case  is  defective,  the  plaintiffs  in  error  have  no  remedy  by  writ  of 
error,  the  judgment  in  the  case  being  entered  upon  an  award  of 
arbitrators.  There  has  never  been  any  appeal  from  said  award. 
It  was  then  too  late  to  ask  the  court  below  to  interfere ;  the  award 
had  become  a  judgment,  and  it  was  not  then  in  the  power  of  the 
court  below  to  strike  off  the  lien  and  set  aside  the  judgment :  Le 
Barron  v.  Harriott,  2  Penna.  R.  154 ;  O'Donnell  v.  Lynch,  1  W. 
&  S.  283 ;  Lloyd  v.  Barr,  1  Jones  41.  From  proceedings  under 
the  Compulsory  Arbitration  Act,  there  is  no  remedy  by  writ  of 
error  :  Sullivan  v.  Weaver,  9  Barr  223  ;  Royer  v.  Myers,  3  Harris 
89 ;  Drenkle  v.  Garber,  7  Watts  122 ;  Sands  v.  Rolshouse,  3  Barr 
468  ;  Waage  v.  Weiser,  5  Whart.  307  ;  Walls  v.  Wilson,  4  Casey 
614. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
27th  1876. 

The  mechanic's  lien  in  this  case  is  worthless,  in  that  the  claim 
on  which  it  rests  does  not  set  forth  that  the  work  was  done  and  the 
materials  were  furnished  at  the  request  or  on  the  contract  of  Mrs. 
Lloyd.  This  very  question  has  been  but  recently  before  us,  in  the 
case  of  Dearie  and  Wife  v,  Martin,  28  P.  F.  Smith  65.  In  that 
case,  the  claim  though  filed  against  the  wife's  property,  failed  to 
set  forth  the  feet  of  coverture,  or  that  the  work  and  materials  were 
furnished  at  her  request.  The  defendant  filed  a  plea  of  coverture 
in  bar  of  the  claim  ;  this  was  followed  by  a  replication  on  part  of 
the  plaintiff,  "  that  the  work  and  materials  were  done  and  fur- 
nished at  the  request,  and  on  the  authority  of  the  said  Margaret 
Dearie,  as  well  as  the  said  James  Dearie,  and  were  necessary  and 
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convenient  to  the  preservation  and  enjoyment  of  her  said  estate." 
Defendants  demurred.  The  court  below  gave  judgment  for  the 
plaintiff  on  this  demurrer.  The  case  was  brought  up  to  this  court 
oh  writ  of  error,  and  reversed.  Heldj  Williams,  J.,  delivering  the 
opinion,  that  the  claim  was  incurably  defective  in  that  it  did  not 
set  forth  her  coverture,  and  that  the  work  and  materials  were  done 
and  furnished  at  her  request,  and  that,  as  this  did  not  appear  in  the 
claim,  it  did  not  matter  that  the  work  and  materials  were  in  fact 
furnished  on  her  order. 

This  was  but  following  in  the  lead  of  Finley's  Appeal,  17  P. 
F.  Smith  453.  in  which  it  was  held,  per  Agnew,  J.,  that  the 
divesture  of  a  wife's  title,  under  a  mechanic's  lien,  must  depend 
upon  what  appears  by  the  record,  and  not  upon  proof  that  she  had 
consented  to  the  contract  under  which  the  claim  was  filed.  So  in 
Mahon  v.  Gormley,  12  Harris  80,  it  was  said  by  Lewis,  J.,  that 
where  the  narr.  was  on  a  promissory  note,  and  contained  no  aver- 
ment concerning  the  origin  of  the  debt,  a  plea  of  coverture,  on 
demurrer,  must  be  held  a  good  answer  to  it.  If  the  plaintiff  wished 
to  avoid  such  effect,  he  must  either  reply  setting  forth  the  special 
circumstances  on  which  he  relies  to  bind  her,  or  amend  his  declara- 
tion. 

As  a  special  plea  could  not  have  helped  the  plaintiff  in  this  case, 
inasmuch  as  the  lien  is  created  by  the  claim  filed,  and  all  things 
necessary  to  its  validity  must  appear  in  it,  and  as  it  is  too  late  now 
to  amend,  it  is  apparent  from  the  authorities  above  cited,  that  the 
plaintiff  had  no  lien  against  Mrs.  Lloyd's  property,  and  should  not 
have  had  judgment  on  his  scire  facias. 

The  judgment  is  reversed. 


Miners'  Trust  Company  Bank  verstcs  Roseberry. 

1.  Wren  borrowed  money  at  usurious  interest  and  gave  a  bond  for  its  pay- 
ment, on  which  judgment  was  entered.  He  was  afterwards  adjudged  a  bank- 
rupt, and  his  land  sold  by  the  assignee  subject  to  the  judgment.  Heldy  that 
the  purchaser  could  not  have  the  judgment  reduced  by  the  amount  of  the 
usury. 

2.  The  Act  of  May  28th  1858  ^Usury),  applies  only  to  the  parties  to  the 
transaction  :  it  being  at  the  election  of  the  borrower  whether  ne  will  with- 
hold the  excess  or  recover  it  back  within  the  time  limited. 

3.  In  the  distribution  of  a  fund  judgment  creditors  may  attack  a  judgment 
collaterally  for  fraud  on  them,  but  not  because  it  is  a  fraud  on  the  debtor. 

4.  A  subsequent  judgment  creditor  cannot  set  aside  a  judgment  merely 
because  it  is  erroneous. 

6.  Payment  of  usury  is  not  necessarily  fraudulent  as  to  creditors. 

6.  Whenever  the  usurious  contract  is  intended  to  defraud  creditors,  or 
when  the  circumstances  of  the  debtor  are  known  to  be  such,  that  it  can  be 
reasonably  presumed  that  this  will  be  the  natural  effect,  creditors  have  the 
right  to  postpone  the  excess  of  interest 
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7.  The  purchaser  having  bought  subject  to  the  judgment,  is  presumed  to 
have  paid  as  much  as  the  amount  of  the  judgment  less  than  he  would  have 
done. 

8.  There  was  no  privity  of  contract  between  the  creditors  and  the  pur- 
chaser and  he  cannot  invoke  their  equities  and  claim  under  them  for  his  ex- 
clusive benefit. 

March  6th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county :  Of 
January  Term  1875,  No.  22. 

The  question  in  this  case  arose  on  the  following  facts: — 

On  the  10th  of  July  1871,  the  firm  of  James  Wren  k  Co.,  com- 
posed of  James  Wren,  John  T.  Noble  and  Matthew  Bhoda,  bor- 
'  rowed  from  the  Miners*  Trust  Company  Bank  ?12,750,  payable 
in  one  year,  and  gave  to  the  bank  a  bond,  with  warrant  of  attor- 
ney, &c.,  to  secure  the  payment  of  ?15,000  in  one  year.  Judg- 
ment was  entered  on  the  same  day  against  Wren  &  Co.  on  that 
bond.  On  the  16th  of  October  the  firm  was  dissolved.  On  the 
25th  James  Wren  was  adjudged  a  bankrupt,  and  his  real  estate 
was  sold  by  his  assignee  in  bankruptcy  on  the  23d  of  March  1872, 
to  James  M.  Roseberry,  Esq.,  as  trustee  for  certain  of  Wren's 
creditors.  Execution  was  issued  on  the  judgment  to  September 
term  1873,  and  the  real  estate  of  Wren  sold  by  his  assignee,  levied 
upon. 

On  the  6th  of  October  1873,  Roseberry  presented  a  petition 
to  the  Court  of  Common  Pleas,  setting  out  the  foregoing  facts,  and 
averring  that  ^2250  of  the  judgment  was  "without  consideration, 
illegal  and  usurious,**  and  praying  that  he  might  be  let  "  into  a 
defence  for  that  part  of  the  judgment  which  he  alleged  to  be  with- 
out consideration." 

A  rule  was  granted,  and  on  its  hearing  the  defendants  in  the  judg- 
ment testified  that  the  transaction  as  to  the  loan  was  a  fair  trans- 
action, and  that  they  did  not  claim  any  deduction  on  account  of  lihe 
excessive  interest. 

The  court  stayed  the  execution,  and  directed  an  issue  to  deter- 
mine : — 

"  1.  What  portion  of  the  judgment  of  the  Miners*  Trust  Com- 
pany Bank  against  James  Wren,  John  T.  Noble  and  Matthew 
Rhoda  was  founded  on  a  usurious  consideration. 

"  2.  How  much  was  due  on  said  judgment. 

"  As  the  facts  were  not  in  dispute,  and  were  all  in  evidence 
before  the  court,  the  counsel  for  the  plaintiff  thought  a  trial  un- 
necessary, and  before  the  filing  of  the  order  directing  an  issue, 
requested  that  it  be  dispensed  with,  and  denied  as  a  matter  of  law 
the  right  of  Mr.  Roseberry,  or  of  those  whom  he  represented,  or 
of  any  one  but  the  borrower  himself  to  raise  the  defence  of  usury." 

On  the  13th  of  July  1874,  the  court,  Pershing,  P.  J.,  directed 
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that  the  fi.  fa.  on  the  judgment  *'  be  restricted  to  the  collection  of 
the  sum  of  ^12,750,  with  interest  thereon  and  costs,  so  far  as  it  is 
attempted  to  collect  said  judgment  by  levy  and  sale  of  the  real 
estate  sold  by  the  assignee  in  bankruptcy  of  James  Wren  to  John 
W.  Roseberry." 

The  plaintiffs  in  the  judgment  took  a  writ  of  error,  and  assigned 
for  error, 

1.  Deciding  that  the  right  to  set  up  a  defence  of  usury  can  be 
exercised  by  the  purchaser  of  land  bought  subject  to  the  lien  of  a 
judgment. 

2.  Deciding  that  a  purchaser  of  land,  subject  to  the  lien  of  a 
judgment  at  the  time  of  his  purchase,  may  object  to  and  resist  the 
payment  of  that  part  of  the  judgment  which  is  shown  to  be 
usurious. 

3.  Deciding  that  the  defence  of  usury  may  be  raised  by  others 
than  the  borrower  himself. 

4.  Deciding  that  the  interest  of  James  Wren  in  the  contract  of 
borrowing  the  money  by  James  Wren  &  Co.  extended  to  the  whole 
amount  of  the  alleged  usurious  interest ;  that  he  alone  had  a  right 
to  deduct  the  whole  amount  thereof,  which  right  became  vested  in 
John  W.  Roseberry,  when  in  fact  Wren  was  a  partner  to  the 
extent  of  one-half  thereof  only ;  James  Wren  assigned  the  whole 
of  his  property  to  his  assignee  in  bankruptcy,  who  legally  repre- 
sented the  interest  of  his  creditors  as  to  the  right  of  deduction, 
unless  the  prior  agreement  of  dissolution  vested  the  exclusive  right 
in  Noble  and  Rhoda. 

5.  In  restricting  the  fi.  fa.  to  the  collection  of  the  sum  of 
$12,750  out  of  the  real  estate  sold  by  the  assignee  in  bankruptcy 
of  James  Wren  to  John  W.  Roseberry. 

F.  W.  Sughes  and  B.  W.  Cumming  (with  whom  were  J.  W. 
Bickel  and  Gr.  E.  Farquhar\  for  plaintiffs  in  error. — A  purchaser 
of  land  sold  by  an  assignee  in  bankruptcy  cannot  deduct  any  usury 
from  a  judgment  subject  to  which  the  land  was  sold :  Uauer's 
Appeal,  5  W.  &  S.  473.  The  Act  of  May  28th  1858,  sect.  1, 
Pamph.  L.  622,  1  Br.  Purd.  803,  pi.  1,  confines  the  remedy  to 
the  borrower  or  debtor :  Heath  v.  Page,  13  P.  F.  Smith  108. 
None  but  the  borrower  can  avail  himself  of  the  defence  of  usury  : 
Cole  V,  Savage,  10  Paige  588 ;  Williams  v.  Tilt,  36  N.  Y.  319. 
The  purchaser  having  purchased  subject  to  the  judgment,  that  is 
part  of  the  purchase-money,  he  is  therefore  bound  to  pay  it : 
Hartley  v.  Harrison,  24  N.  Y.  171 ;  Post  v.  Bank  of  Utica,  7 
Hill  391. 

J.  W.  Itt/on  (with  whom  was  J.  W.  RoBeherry\  for  defendant 
in  error. — An  usurious  security  is  void  both  against  the  borrower 
and  all  claiming  title  under  him  to  the  property  affected  by  the 
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usurious  contract :  Ord  on  Usury  181 ;  Lloyd  v,  Scott,  4  Pet. 
205 ;  Cole  v.  Savage,  10  Paige  688 ;  Jackson  v,  Dominick,  14 
Johns.  435 ;  Dix  v.  Van  Wick,  2  Hill  522 ;  Berdan  v.  Sedg- 
wick,  44  N.  Y.  626 ;  Carrow  r.  Kelly,  59  Barb.  289 ;  Cummings 
V.  Evir,  2  Halst.  Ch.  78;  Fisher  v.  Kahlnan,  8  Phila.  R.  218; 
Greene  v.  Tyler,  8  Wright  361 ;  Bachdell's  Appeal,  6  P.  F.  Smith 
886  ;  Hartman  v.  Danner,  24  Id.  86  ;  Duquesne  Bank's  Appeal, 
Id.  488. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  Act  of  28th  May  1858  made  a  radical  change  in  the  con- 
sequences flowing  from  the  receipt  of  more  than  six  per  cent,  in- 
terest per  annum.  It  repealed  all  former  laws  imposing  a  penalty. 
The  first  section  still  makes  six  per  cent,  the  lawful  rate  of  interest 
The  second  section  recognises  the  actual  business  wants,  habits  and 
customs  of  the  people.  It  assumes  a  greater  rate  may  be  charged 
and  paid.  It  therefore  declares,  that  if  it  shall  be  reserved  or 
contracted  for,  the  debtor  shall  not  be  required  to  pay  the  excess. 
At  his  option  he  may  retain  and  deduct  it  from  the  amount  of  his 
debt,  or  if  he  has  voluntarily  paid  the  whole  debt  and  an  excess 
of  interest,  he  may  recover  such  excess  by  action  instituted  not 
more  than  six  months  after  the  payment.  No  longer  can  a 
stranger  to  the  transaction,  by  a  qui  tarn  action,  make  a  forfeiture 
of  the  whole  debt.  The  statute  professes  to  deal  only  with  the 
parties  to  the  proceedings.  The  debtor  may  elect  whether  he  will 
withhold  the  excess,  or  recover  it  back  within  the  time  limited. 
Failing  to  act  in  time  he  has  no  remedy.  No  public  informer  can 
interfere  either  before  or  after  the  payment.  The  defendants  in 
the  judgment  in  question  testify  that  they  have  no  cause  of  com- 
plaint and  desire  it  to  be  paid  according  to  its  terms. 

In  the  distribution  of  a  fund,  judgment-creditors  may  attack  a 
judgment  collaterally  when  it  is  a  fraud  on  them,  but  not  because 
it  is  a  fraud  on  the  debtor :  Dougherty's  Estate,  9  W.  &  S.  189  ; 
Lewis  V,  Rogers,  4  Harris  18  ;  Thompson's  Appeal,  7  P.  F.  Smith 
175.  But  a  subsequent  judgment-creditor  cannot  set  aside  a  prior 
judgment  merely  because  it  is  erroneous  :  Hauer's  Appeal,  5  W. 
1  S.  478. 

In  Greene  v.  Taylor  &  Co.,  2  Wright  361,  it  was  held  competent 
for  a  second  mortgagee  to  question  in  a  distribution  the  first  mort- 
gage on  the  ground  of  usury.  In  this  case,  however,  the  transac- 
tions were  prior  to  1868,  and  the  lien  of  the  second  mortgage 
attached  before  judgment  was  confessed  on  the  first  mortgage.  In 
Bachdell's  Appeal,  6  P.  F.  Smith  886,  without  discussing  the  ques- 
tion, it  was  held  that  a  judgment-creditor,  on  distribution,  could 
question  the  validity  of  a  prior  usurious  judgment,  and  reduce 
it  accordingly.     But  in  Verner  v.  Carson,  16  P.  F.  Smith  440,  it 
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was  questioned  and  left  undecided,  whether  any  but  the  borrower  or 
debtor  can  set  up  the  defence  of  usury  under  the  Act  of  May  28th 
1858.  In  Good  v.  Grant,  26  P.  F.  Smith  52,  it  was  held  the  pay- 
ment of  interest  in  excess  of  the  legal  rate  is  not  necessarily  fraudu- 
lent as  to  creditors.  Whenever  the  usurious  contract  is  intended 
to  defraud  creditors,  or  when  the  circumstances  of  the  debtor  are 
known  to  be  such  that  it  can  reasonably  be  presumed  that  this  will 
be  the  natural  eflfect,  the  right  of  creditors  to  postpone  the  excess 
of  interest  must  be  conceded.  We  are  aware  that  the  New  York 
authorities  go  much  further  in  regard  to  usurious  contracts  than 
any  cases  we  have  cited.  But  they  are  predicated  of  their  statute, 
which  makes  the  contract  void.  It  is  radically  di£ferent  from  our 
statute  of  1858.  We,  therefore,  are  unwilling  to  give  those 
authorities  a  controlling  effect  in  the  construction  of  our  statute. 

There  is,  however,  another  view  of  the  case,  which  we  think 
decisive.  This  is  not  a  case  of  distribution.  The  defendant  in 
error  does  not  claim  as  a  creditor.  He  claims  as  a  purchaser  at  a 
sale  made  several  months  after  the  entry  of  the  judgment.  He 
bought  with  full  notice  of  its  existence.  He  knew  that  he  bought 
subject  to  its  encumbrance.  Presumably,  he  paid  a  sum  equal  to 
the  amount  of  the  judgment,  less  than  he  would  otherwise  have 
done.  He  was  not  defrauded.  He  got  just  what  he  purchased. 
"  When  an  interest  is  subsequently  acquired  by  a  third  person, 
with  his  eyes  open,  he  is  not  defrauded  by  what  has  been  done 
before  his  time  :**  Hauer's  Appeal,  supra.  If  any  persons  were 
injured  by  this  judgment,  it  was  the  creditors,  not  the  purchaser. 
He  is  in  no  condition  to  invoke  their  equities  and  claim  under 
them,  for  his  exclusive  benefit.  There  is  no  privity  of  contract 
between  him  and  them.  We  think,  therefore,  the  learned  judge 
erred  in  restricting  the  plaintiff  to  the  collection  of  a  part  only  of 
the  judgment  out  of  the  real  estate  sold  to  the  defendant  by  the 
assignee,  and  the  order  must  be  reversed.  This  makes  it  unneces- 
sary to  consider  the  fourth  assignment.  So  far  as  the  other  assign- 
ments apply  to  this  case  they  are  substantially  affirmed* 

Decree  reversed  and  order  vacated  at  the  costs  of  the 
appellee. 


Digitized  by  VjOOQIC 


314  SUPREME  COURT  IPhiladelphia 

Thompson  versus  Commonwealth  ex  rd. 
Althouse  et  al. 

Barlow  versus  Same. 

1.  By  Acts  of  Assembly  Althouse  and  others  were  appointed  commission- 
ers to  lay  out,  &o  ,  a  state  road  in  Porter  township,  Schuylkill  oounty,  to  be 
constructed  at  the  expense  of  persons  occupying  lands  contiguous  to  the 
road  ;  they  were  directed,  in  place  of  the  supervisors,  to  take  charge  of  the 
opening  and  construction  of  the  road  and  to  receive  the  road  tax  from  the 
collectors  and  county  treasurer,  to  issue  certificates  of  indebtedness  to  per- 
sons advancing  money  towards  constructing  the  road,  to  be  paid  from  the 
road  tax.  The  road  was  constructed  and  such  certificates  were  issued. 
Thompson,  the  township  collector,  received  $1831  from  persons  at  whose 
expense  the  road  was  to  be  made.  Afterwards  an  act  repealed  the  part  of 
the  acts  by  which  the  road  was  to  be  made  at  the  expense  of  the  persons  oc- 
cupying the  land,  and  the  taxes,  <feo.,  were  to  be  received  by  the  commission- 
ers. Seld^  that  the  office  of  the  commissioners  was  abolished  and  they  had 
no  authority  to  collect  the  taxes,  &c.,  from  the  township  collector. 

2.  The  repeal  did  not  afiect  the  contracts  of  those  advancing  the  money 
on  the  pledge  of  the  fund  appropriated  to  pay  the  certificates. 

3.  The  commissioners  were  municipal  agents  subject  to  be  removed  by  the 
repeal  of  the  law  under  which  they  were  appointed. 

4.  The  remedy  of  the  certificate  holders  was  by  suit  against  the  township 
supervisor  and  treasurer  and  by  mandamus  against  the  county  treasurer. 

5.  Where  the  remedy  is  essential  to  the  contract,  which  cannot  be  exe- 
cuted without  it,  the  legislature  cannot  take  the  remedy  away ;  but  may 
change  the  public  agent  who  receives  and  pays  out  the  money. 

6.  The  commissioners  were  not  trustees,  having  no  fund  of  which  they 
were  custodians ;  the  township  being  the  debtor  to  the  certificate  holders. 

7.  Philadelphia  v.  Fox,  14  P.  F.  Smith  169,  recognised. 

March  7th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mbr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Writs  of  error  to  the  Court  of  Common  Pleas  of  Schuylkill 
county:  Of  January  Term  of  1875,  No.  232,  233. 

The  proceedings  in  each  of  these  cases  arose  on  a  mandamus 
issued  at  the  relation  of  Daniel  B.  Althouse,  Preston  Miller  and 
W.  W.  Jones. 

In  No.  233  the  mandamus  was  against  David  P.  Thompson, 
treasurer  and  collector  of  Porter  township. 

In  No.  232  the  mandamus  was  against  Daniel  Barlow,  treasurer 
of  Schuylkill  county. 

The  petition  in  the  case  of  Thompson  was  filed  June  9th  1873. 
It  set  forth  that  by  an  Act  of  Assembly  '*  for  making  a  state  road 
in  the  counties  of  Schuylkill  and  Dauphin,'*  passed  April  7th 
1868  (Pamph.  L.  738),  the  petitioners  were  "  appointed  commis- 
sioners to  examine,  view,  lay  out  and  mark**  a  state  road  to  com- 
mence near  the  Keffer  tavern  in  Porter  township,  Schuylkill 
county,  and  to  run  westwardly  to  the  town  of  Williamstown  in 
Dauphin  county ;  that  by  the  3d  sect,  of  the  act  it  was  provided 
that  the  road  '*  should  be  opened  and  constructed  by  the  commis- 
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sioners  and  at  the  expense  of  the  individuals  or  companies  owning 
or  occupying  lands  through,  or  contiguous,  or  adjacent  to  which 
the  said  road  shall  be  laid  out ;  and  this  to  embrace  also  in  said 
Porter  township,  all  the  lands  north  of  the  road  up  to  the  north 
line  of  said  township.  Provided,  that  no  such  individual  or  com- 
pany shall  be  compelled  to  pay  or  contribute  for  that  purpose,  any 
further  quota  or  other  sum,  than  such  road  taxes  as  are  or  may  be 
assessed,  at  the  rate  and  in  common  with  the  lands  and  property 
of  others  in  the  respective  township,  upon  the  lands  aforesaid,  or 
the  property  thereon.  But  that  all  road  taxes  now  due,  or 
which  may  be  thereafter  assessed  upon  such  lands,  and  the  pro- 
perty thereon,  by  the*  supervisors  of  the  respective  townships  in 
which  such  land  lies,  shall  together  with  such  other  sums  as  may, 
for  that  purpose,  be  advanced  by  the  said  individuals  or  companies, 
and  which  sums  advanced  shall  be  credited  on  account  of  road 
taxes  that  may  thereafter  be  assessed  upon  such  lands  and  pro- 
perty, be  appropriated  and  applied  by  the  supervisors  of  the 
respective  townships,  to  the  opening  and  construction  of  the  said 
state  road,  and  to  no  other  purpose,  until  said  state  road  shall  be 
in  good  order  for  travelling  with  carriages  and  vehicles." 

That  by  a  supplement  to  the  act  passed  February  27th  1872 
(Pamph.  L.  171),  the  '*  commissioners  or  a  majority  of  them, 
were  further  empowered,  &c.,  in  the  place  and  stead  of  the 
respective  township  supervisors,  to  take  the  charge  of,  and  carry 
through,  the  opening  and  construction  of  the  said  state  road,  in 
said  act  mentioned,  and  for  this  purpose  authorized  to  contract 
for  the  opening  and  constructing,  within  a  reasonable  time,  of  so 
much  and  such  parts  of  said  state  road  as  were  not  then  opened, 
&c.,  *  *  *  and  receive  from  the  township  road  tax  collectors  and 
county  treasurers,  all  moneys  derived  from  taxes  then  paid,  or 
thereafter  to  come  into  their  hands,  and  any  money  advances  that 
may  be  made  by  individuals  or  companies,  which  are  applicable 
under  the  said  act  to  the  opening  and  constructiou  of  the  said  road, 
and  shall  use  and  pay  out  the  same  in  repaying  any  expenses 
incurred,  or  advances,  or  outlays  heretofore  made  by  any  indivi- 
dual or  company  for  the  purpose,  and  towards  making  the  road 
under  their  contracts  therefor  aforesaid  and  otherwise.  And  any 
individual  or  company  liable  to  the  expense  therefor,  under  said 
act,  who  has  theretofore  advanced  or  expended  any  sums,  or  shall 
thereafter  advance  to  said  commissioners,  or  a  majority  of  them, 
any  sums  to  and  for  the  opening  and  construction  of  the  road  any 
portion  or  piece  thereof,  shall  receive  from  the  commissioners,  or  a 
majority  of  them,  a  certificate  of  the  sums  so  advanced  or  expended ; 
and  each  and  all  of  such  sums  shall  be  repaid  on  each  such  certi- 
ficate with  interest,  through  and  by  means  of  all  the  road  taxes 
which  are  in  and  by  said  act  directed  to  be  appropriated  and  applied 
to  the  opening  and  construction  of  the  said  state  road,  either  by 
said  commissioners  receiving  and  paying  over  the  road  taxes  on 
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said  certificate,  or  by  the  road  supervisors  or  collectors  of  road 
taxes  in  the  respective  townships,  crediting  the  taxes  as  they  are 
thereby  required  to  do  from  time  to  time,  and  as  requested  by  any 
individual  or  company  whose  lands  are  liable  on  any  such  certificate 
or  certificates,  or  by  both  such  methods,  until  all  such  certificates 
are  paid  ofi'and  the  road  is  completed." 

^^  That  in  the  year  1869,  the  petitioners  laid  out  and  marked  the 
state  road  upon  the  ground  from  Keflfer  tavern  to  Williamstown,  and 
have  also  let  by  contract  nearly  the  whole  unopened  portion  of  said 
state  road,  which  was  made  under  said  contract ;  that  the  state  road 
is  now  completed,  opened  and  made  the  whole  length  included  within 
the  contracts  to  Williamstown  aforesaid,  and  the  public  is  now  using 
the  same.  That  for  the  purpose  of  constructing  and  opening  said 
state  road  and  paying  the  contractors  therefor,  the  petitioners  bor- 
rowed a  large  amount  of  money  upon  certificates  or  obtained  an 
advance  of  large  amounts  of  money  for  the  purpose  of  making  and 
opening  said  road,  for  which  they  gave  certificates  of  the  sums 
so  advanced  accordingly,  and  that  there  is  now  outstanding  and 
unpaid  a  large  number  of  said  certificates  which  amount  to  $25,000 
or  thereabouts.** 

They  further  represented  that  *' David  P.  Thompson  is  the 
collector  of  the  road  taxes  and  treasurer  for  the  said  township  of 
Porter,  for  the  year  1872  and  1873,  and  during  that  time  he,  the 
said  David  P.  Thompson,  has  collected  in  cash  a  large  amount  of 
taxes  which  is  applicable  to  the  payment  of  the  aforementioned 
certificates,  and  which  amount  *  *  *  he  now  has  in  his  hands, 
and  which  was  collected  *  *  *  from  and  upon  the  lands  and  other 
property  which  were  appropriated  by  the  said  Acts  of  Assembly, 
for  the  making  and  opening  of  said  state  road,  and  subject  to  the 
redemption  of  the  certificates  aforesaid,  and  which  said  taxes  *  *  * 
it  was  his  duty  to  pay  over  to  the  petitioners  according  to  the  Acts 
of  Assembly  aforesaid.  *  *  *  The  petitioners,  prior  to  the  filing 
of  this  petition,  demanded  of  the  said  David  P.  Thompson  that  he 
pay  over  to  them  all  the  moneys  collected  by  him  from  taxes 
assessed  upon  the  lands  and  property  or  otherwise  appropriated 
to  the  making  of  said  state  road,  yet  he  has,  in  violation  of  his 
duty,  neglected  and  positively  refuses  to  pay  over  the  same  to  the 
petitioners,  *  *  *  and  that  by  reason  of  the  premises  and  said 
refusal,  the  petitioners  have  su£fered  damages  and  have  no  specific 
legal  remedy  therefor." 

They  prayed  for  a  mandamus  to  Thompson,  commanding  him 
to  pay  over  the  taxes,  &c. 

An  alternative  mandamus  was  issued,  to  which  Thompson 
answered  (June  28th  1873),  that  the  suggestion  was  improperly 
made  by  the  commissioners,  it  should  have  been  by  an  officer  of 
the  Commonwealth  authorized  to  prosecute  for  public  wrong  ;  that 
the  relator  had  an  adequate  remedy  at  law  other  than  mandamus, 
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and  that  the  Acts  of  186$  and  1872  were  unconstitutional ;  be  set 
out  the  grounds  of  their  unconstitutionality  in  a  number  of  specifica- 
tions. 

On  the  9th  of  June  1874  (Pamph.  L.  306),  an  Act  of  Assembly 
was  approved  providing : — 

"  That  the  third  section  of  the  act,  entitled  *  An  act  for  the 
making  of  a  state  road  in  the  counties  of  Schuylkill  and  Dauphin,' 
approved  the  seventh  day  of  April,  Anno  Domini  one  thousand 
eight  hundred  and  sixty-nine,  and  the  supplement  to  the  said  act, 
approved  the  twenty-seventh  day  of  February,  Anno  Domini  one 
thousand  eight  hundred  and  seventy-two,  be  and  the  same  are 
hereby  repealed." 

On  the  17th  of  December  1874,  the  relators  filed  a  replication 
not  necessary  to  set  out. 

On  the  29th  of  December  1874,  by  leave  of  the  court  the  re- 
spondent filed  an  additional  answer,  setting  out  the  Act  of  June 
9th  1874,  and  averring, 

"  That  by  force  and  the  effect  of  the  said  Act  of  Assembly,  the 
said  relators  have  no  further  right  or  power  to  collect  or  receive, 
even  by  the  terms  of  the  aforesaid  Acts  of  Assembly,  any  moneys 
from  any  person  or  persons,  ofiicer,  taxpayer  of  the  said  township, 
raised  or  collected  as  road  taxes  assessed  upon  any  of  the  lands 
or  owners  or  occupiers  thereof,  in  the  said  township  of  Porter." 

The  petition  in  the  case  of  Barlow  was  substantially  the  same  as 
in  Thompson's  case. 

He  answered, 

*'  That  it  is  true  that  he  has  in  hand  certain  taxes  or  moneys  to 
the  amount  of  $2652.50,  which  he  was  willing  and  ready  to  have 
paid  to  the  complainants,  upon  demand,  for  the  purposes  named 
in  their  said  bill ;  but  that  before  or  about  the  time  that  complain- 
ants made  demand  upon  him  for  said  moneys,  a  certain  person — 
a  Mr.  Thompson  by  name — claiming  to  be  an  officer  of  and  to 
represent  said  township  of  Porter,  called  at  his  office  and  gave 
notice  that  the  moneys  aforesaid  should  not  be  paid  to  the  com- 
plainants, but  to  the  treasurer  of  said  township,  alleging  that  the 
functions  of  the  said  complainants,  as  commissioners  as  aforesaid, 
had  ceased  by  the  repeal  of  the  Acts  of  Assembly  of  1869  and 
1872,  referred  to  in  complainants'  bill,  by  the  passage  of  the  Act 
of  June  9th  1874.  And  this  defendant  stands  ready  to  pay  said 
moneys  to  either  of  the  said  parties  claimant,  whenever  and  as  the 
court  shall  decide  and  direct." 

The  relators  replied  that  the  Act  of  1874  was  unconstitutional. 

The  case  was  heard  on  the  petition,  answers  and  replication. 

The  Court  of  Common  Pleas,  on  the  15th  of  March  1875, 
awarded  a  peremptory  mandamus,  Pershing,  P.  J.,  delivering  the 
opinion,  and  saying  as  to  the  Act  of  1874 : — 

*  *  *  <«The  law  in  this  case  directs  the  relators  to  receive 
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from  the  defendant,  as  tax  collector,  certain  taxes.  The  duty  on 
the  part  of  the  respondent  to  pay  them  is  purely  ministerial,  and 
we  can  find  no  sufficient  reason  why  he  should  not  perform  it, 
unless  he  is  exonerated  by  the  Act  of  Assembly  passed  June  9th 
1874.  This  act  repeals  the  3d  section  of  the  Act  of  7th  April 
1869,  and  the  whole  of  the  supplemental  Act  of  1872.  It  leaves 
in  force  the  1st  and  2d  sections  of  the  original  act,  by  which  the 
relators  were  appointed  commissioners  for  laying  out  this  state 
road,  but  strips  them  of  the  power  to  make  contracts  for  the  making 
of  the  road,  issuing  certificates  of  indebtedness,  and  receiving  from 
the  tax  collectors  and  county  treasurer  certain  taxes  to  be  used  in 
the  payment  of  certificates  issued  by  them.  The  effect  of  this 
repealing  statute  upon  the  present  legislation  was  argued  at  length. 
It  was  passed  after  the  present  proceeding  was  instituted  in  court, 
and  of  course  after  the  commissioners  had  issued  the  certificates 
mentioned  in  their  suggestion.  If  the  repeal  has  the  effect  claimed 
for  it  by  the  respondent,  then  the  holders  of  these  certificates  have 
no  remedy  by  which  they  can  enforce  their  payment.  We  have 
had  little  difficulty  in  coming  to  the  conclusion  that  the  repealing 
Act  of  June  9th  1874  cannot  affect  certificates  issued  prior  to  that 
date.  Where  one  statute  is  repealed  by  another  statute,  acts  done 
in  the  meantime,  while  it  was  in  force,  shall  endure  and  stand  and 
be  good  and  effectual:  Dwarris  on  Statutes  *676.  It  is  set- 
tled by  a  long  roll  of  cases,  that  the  legislature  may  vary  the 
nature  and  extent  of  remedies,  as  well  as  the  times  and  modes  in 
which  these  remedies  may  be  pursued,  but  the  abolition  of  all 
remedies,  by  a  law  operating  in  prcesenti,  is  an  impairing  of  the 
obligation  of  the  contract,  and  therefore  unconstitutional.  The 
laws  of  the  state  in  force  at  the  time  are  a  part  of  the  law  of  the 
contract  as  to  rights  and  remedies  without  any  express  agreement 
by  the  parties.  These  rights' are  annexed  to  the  contract  at  the 
time  it  is  made,  and  form  a  part  of  it,  and  any  subsequent  law 
impairing  the  rights  thus  acquired  impairs  the  obligations  which 
the  contract  imposes :  Bronson  v.  McKinzie,  1  How.  311.  A 
good  illustration  of  this  point  is  furnished  by  the  case  of  Woodruff 
V.  Trapnall,  10  How.  190.^  In  1836  the  state  of  Arkansas  chartered 
a  bank  the  whole  capital  of  which  belonged  to  the  state.  The  28th 
section  made  the  bills  and  notes  of  the  bank  receivable  for  debts 
due  the  state.  In  January  1845  the  28th  section  was  repealed. 
It  was  held  that  the  notes  of  the  bank  in  circulation  at  the  time 
of  the  repeal  were  not  affected  by  the  repeal,  and  that  a  tender  in 
1847  of  notes  issued  prior  to  the  repeal  in  1845  was  good  to  satisfy 
a  judgment  against  a  debtor  obtained  by  the  state.  In  Howard  v. 
Bugbee,  24  How.  461,  it  was  held  that  a  statute  which  authorized 
the  redemption  of  mortgaged  premises  in  two  years  after  a  sale 
under  a  decree,  by  bona  fide  creditors  of  the  mortgagor,  was  void 
as  to  sales  made  under  mortgages  executed  prior  to  the  statute. 
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*'  In  the  Hickory  Tree  Road,  7  Wright  189,  a  road  view  was 
presented  and  confirmed  nisi  by  the  court,  after  which  the  road 
law  under  which  it  was  made  was  repealed.  This  left  no  remedy 
for  damages.  The  Supreme  Court  held  that  the  final  confirma- 
tion of  the  road,  and  proceedings  to  assess  damages,  must  go  under 
the  old  law  as  though  it  had  not  been  repealed. 

*'  To  take  away  by  legislative  act  the  existing  remedies  for  en- 
forcing the  obligation  of  the  contract,  so  as  to  leave  the  creditor 
without  redress,  would  be.  a  mockery  of  justice,  and  repugnant  to 
the  Constitution  of  the  United  States.  The  better  doctrine  is 
that  all  effectual  remedies  affecting  the  interest  and  rights  of  the 
owner,  existing  when  the  contract  was  made,  became  an  essential 
ingredient  in  it  and  are  parcel  of  the  creditor's  right,  and  ought 
not  to  be  disturbed:  1  Kent  *419,  note.  As  bearing  on  this 
branch  of  the  case,  we  might  refer  to  Fletcher  v.  Peck,  6  Cranch 
87 ;  Green  v.  Biddle,  8  Wheat.  1 ;  Quackenbush  v.  Danks,  1 
Denio  128  ;  Billmeyer  v.  Evans,  4  Wright  324. 

'*  As  the  result  of  a  careful  examination  of  this  case,  we  are 
compelled  to  decide  that  the  answer  of  the  respondent  is  insuffi- 
cient, and  we  therefore  award  a  writ  of  peremptory  mandamus 
against  him." 

The  respondents  severally  took  writs  of  error  and  specified  a 
number  of  errors ;  the  12th  was : — 

The  court  erred  in  not  holding  that  the  repealing  act  of  the  9th 
of  January,  A.  D.  1874,  deprived  the  relators  of  any  authority  to 
act  in  the  collection  of  taxes  for  the  payment  or  crediting  on 
account,  of  said  certificates,  and  in  not  holding  that  they  no 
longer  existed  as  public  officer^. 

W.  B.  Smith  and  F.  W.  Hughes^  for  plaintiffs  in  error. 

(7.  R.  Kaercher  and  J.  W.  Ryon^  for  the  Commonwealth,  de- 
fendant in  error. — The  proceedings  against  David  P.  Thompson 
were  pending  at  the  time  of  the  passage  of  the  Aot  of  1874,  and 
were  consequently  not  affected  by  the  said  act.  When  a  law  is  in 
its  nature  a  contract ;  when  absolute  rights  have  vested  under 
that  contract ;  a  repeal  of  that  law  cannot  divest  those  rights ; 
a  grant  is  a  contract  within  the  meaning  of  the  constitution  : 
Fletcher  v.  Peck,  6  Cranch  87  ;  Woodruff*  v.  Trapnall,  10  How. 
190 ;  Paup  v.  Drew,  Id.  218 ;  Green  v.  Biddle,  8  Wheat.  1 ; 
Hinkley  v.  Mar.ean,  3  Mason  88 ;  Bronson  v,  McKinzie,  1  How. 
816  ;  Howard  v,  Bugbee,  24  Id.  461 ;  Aspinwall  v.  The  County 
of  Daviess,  22  Id.  865;  Erie  Railroad  Co.  v.  Casey,  2  Casey 
287 ;  Billmeyer  v.  Evans,  4  Wright  824 ;  Breitenbach  r.  Bush, 
8  Id.  813 ;  Clark  v.  Martin,  18  Id.  299 ;  Ohio  Life  and  Trust 
Co.  V.  Debolt,  16  How.  482  ;  Gelpcke  v.  The  City  of  Dubuque,  1 
Wall.  175. 
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Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  October 
9th  1876. 

Althouse,  Miller  and  Jones,  the  defendants  in  error,  were  au- 
thorized by  an  Act  of  Assembly,  passed  on  the  7th  of  April  1869, 
designating  them  as  commissioners  for  that  purpose,  '^  to  examine 
the  ground  for,  and  view,  lay  out  and  distinctly  mark  upon  the 
best  ground,  and  to  the  best  public  advantage,  a  state  road,"  in 
Porter  township,  Schuylkill  county.  The  third  section  of  said 
act  provides,  ''  that  the  state  road  shall  be  opened  and  constructed 
of  the  width  fixed  therefor  by  the  said  commissioners,  not  exceed- 
ing fifty  feet,  and  at  the  expense  of  the  individuals  and  companies 
owning  or  occupying  lands  through  or  contiguous  or  adjacent  to 
which  the  said  road  shall  be  laid  out,"  &c.  The  commissioners 
accepted  the  appointment,  and  proceeded  to  lay  out  a  road  in  ac- 
cordance with  the  terms  of  said  act.  No  movement  was  made, 
however,  towards  its  construction.  On  the  27th  of  February 
1872,  the  legislature  passed  another  act  by  which  the  same  com- 
missioners, or  a  majority  of  them,  were  authorized  and  directed, 
in  the  place  and  stead  of  the  township  supervisors,  to  take  the 
charge  of  and  carry  through  the  opening  and  construction  of  the 
said  road.  They  were  also  authorized  to  receive  from  the  town- 
ship road  tax  collectors  and  county  treasurers,  all  taxes  already 
paid  in,  or  hereafter  to  come  into  their  hands,  and  any  money 
advances  that  may  be  made  by  individuals  or  companies  which  are 
applicable  under  the  said  act  to  the  opening  and  construction  of 
the  said  road.  They  are  also  authorized  to  grant  certificates  of 
indebtedness  to  any  individual  or  company  advancing  monej 
towards  the  construction  of  said  road,  and  *'each  and  all  of  such 
sums  shall  be  repaid  on  each  such  certificate  with  interest,  through 
and  by  means  of  all  the  road  taxes  which  are  in  and  by  the  said 
act  directed  to  be  appropriated  and  applied  to  the  opening  and 
construction  of  the  said  state  road,  either  by  said  commissioners 
receiving  and  paying  over  said  taxes  on  such  certificates,  or  by 
the  road  supervisors  or  collectors  of  road  taxes  in  the  respective 
townships,  crediting  the  taxes  as  they  are  hereby  required  to  do 
from  time  to  time,  and  as  requested  by  any  individual  or  company,* 
whose  lands  are  liable  on  any  such  certificate  or  certificates,  or  by 
both  such  methods,  until  all  such  certificates  are  paid  off*  and  the 
road  is  completed."  Shortly  after  the  passage  of  this  act,  the  com- 
missioners proceeded  to  the  construction  of  between  three  and 
four  miles  of  this  road.  It  appears  to  have  been  done  at  a  large 
expense,  and  certificates  of  indebtedness  to  a  considerable  amount 
were  issued  to  individuals  or  companies  for  money  advanced  in  the 
construction  of  the  road.  David  P.  Thompson,  one  of  the  plain- 
tiiFs  in  error,  is  the  treasurer  and  collector  of  the  township  of  Por- 
ter, and  since  the  passage  of  said  last-mentioned  act,  has  collected 
road  taxes  to  the  amount  of  $1831,  from  the  individuals  and  corn- 
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panies  at  whose  expense  it  is  claimed  said  road  is  to  be  opened  and 
constructed,  under  said  Acts  of  Assembly.  Upon  the  application 
of  the  commissioners  the  court  granted  a  writ  of  peremptory  man- 
damus against  the  township  treasurer,  requiring  him  to  pay  over 
the  said  sum  of  money  to  the  said  commissioners.  Prior  to  this 
application  of  the  commissioners  to  the  court  below,  to  wit,  on  the 
9th  day  of  June  1874,  the  legislature  parsed  an  act  by  which  the 
third  section  of  the  Act  of  27th  of  April  1869,  and  the  whole  of 
the  Act  of  February  27th  1872,  were  repealed.  This  swept  away 
all  legislation  providing  for  the  construction  of  the  road,  and 
at  the  same  time  abolished  the  o£Sce  of  the  commissioners,  and 
raises  the  really  important  question  in  this  cause,  whether  the 
holders  of  the  certificates  can  enforce  their  rights  through  commis- 
sioners who  have  no  longer  a  legal  existence ;  who  are  functi 
officio.  It  must  be  conceded  that  this  repeal  did  not  affect  the 
contracts  of  those  advancing  money  on  the  pledge  of  the  fund  ap- 
propriated to  the  payment  of  their  certificates.  That  was  beyond 
the  power  of  the  legislature.  But  the  repeal  carried  with  it  the 
oflSce  of  the  special  commissioners,  who  merely  exercised  a  part  of 
the  functions  of  the  municipality.  Their  oflBce  being  repealed, 
clearly  they  are  not  entitled  to  receive  the  money.  They  were 
mere  municipal  agents,  subject  to  be  removed  by  the  repeal  of  the 
law  which  brought  them  into  existence  to  perform  merely  municipal 
functions.  The  general  road  laws  make  ample  provision  for  the 
construction  of  roads,  collection  of  taxes,  payment  of  debts  and 
contracts,  and  all  that  is  necessary  to  fulfil  the  obligations  of  the 
township  in  regard  to  the  road  or  the  creditors.  On  the  repeal 
of  the  special  commission,  these  duties  fell  back  into  the  hands  of 
the  township  oflScers.  There  is  nothing  to  prevent  the  payment 
of  the  certificates  as  debts,  or  the  crediting  of  the  taxes  upon  them. 
The  holders  have,  by  their  contract  relation,  the  same  right  to 
demand  payment  out  of  the  moneys  collected  for  road  taxes,  or 
any  surplus  money  on  hand,  and  to  have  credit  for  their  own 
taxes ;  the  remedy  for  the  latter  being  in  their  own  hands,  to  retain 
the  taxes  nolens  volens.  Under  the  constitutional  provision  for- 
bidding the  impairing  of  contracts,  they  were,  as  to  all  these 
matters,  unaffected  by  the  repeal ;  and  their  remedy  against  the 
township  is  ample  by  suit,  and  against  the  township  supervisors 
and  treasurer,  and  the  county  treasurer,  by  mandamus.  The  com- 
missioners were  but  mere  agents  to  receive  and  pay  over  the  money 
to  them,  and  if  they  failed  or  refused,  the  remedy  of  the  certificate 
holder  was  the  same  only  against  them. 

Being  but  mere  municipal  agents  or  officers  for  a  special  pur- 
pose, these  commissioners  were  liable  to  be  changed  at  the  will  of  the 
law-making  power.  It  would  be  a  dangerous  doctrine  to  hold  that 
the  officers,  general  or  special,  of  a  petty  municipality  like  Porter 
township,  were  above  the  power  that  created  them.  The  commis- 
si P.  F.  Smith— 21 
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sioners  were  but  creatures  of  the  law.  They  had  no  official  life 
until  it  was  breathed  into  them  by  the  legislature,  and  the  breath 
that  created  them  can  blow  them  away.  It  might  as  well  be  argued 
that  the  municipal  officers  of  a  city,  township,  borough,  or  county, 
could  not  be  changed  by  law,  and  a  new  system  of  offices  introduced, 
because  the  city  or  other  municipality  had  contracted  debts,  or 
issued  bonds,  warrants  or  certificates.  No  one  doubts  the  power 
of  the  legislature  to  repeal  a  municipal  charter,  or  to  divide  or 
consolidate  townships  or  counties,  excepting  so  far  as  special  legis- 
lation is  forbidden  by  the  new  Constitution :  Dillon  on  Municip. 
Corp.,  sect.  30,  and  note ;  Borough  of  Dunmore's  Appeal,  2  P. 
F.  Smith  374.  It  was  said  by  our  brother  Sharswood,  in  City 
of  Erie  v.  Erie  Canal  Co.,  9  P.  F.  Smith  177,  that  '*the  charter 
of  a  municipal  corporation  is  not  a  contract  within  the  protection 
contained  in  the  prohibition  of  the  Declaration  of  Rights  against 
laws  impairing  contracts.**  How  much  less  in  the  protection 
ofTorded  by  the  Constitution  is  a  mere  temporary  commission, 
created  to  perform  a  function  of  a  municipal  corporation  ?  If  the 
principal  body  be  not  protected  against  repeal,  how  can  a  mere 
member  of  it  be  entitled  to  a  greater  sanctity  ?  This  subject  was 
discussed  most  elaborately  in  the  case  of  John  B.  Butler  and  others, 
Canal  Commissioners,  v.  Pennsylvania,  10  How.  402.  '*The  con- 
tracts (says  Justice  Daniel),  designed  to  be  protected  by  the  tenth 
section  of  the  first  article  of  that  instrument  (the  Constitution),  are 
contracts  by  which  perfect  rights,  certain,  definite,  fixed  private 
rights  of  property  are  vested.  These  are  clearly  distinguished 
from  measures  or  engagements  adopted  or  taken  by  the  body  politic 
or  state  government  for  the  benefit  of  all,  and  from  the  necessity 
of  the  case  to  be  varied  or  discontinued,  as  the  public  good  shall 
require.**  After  showing  the  inconvenience  of  any  other  doctrine, 
which  would  perpetuate  bad  government,  he  says :  "  It  follows 
then,  upon  principle,  that  in  every  perfect  or  competent  govern- 
ment, there  must  exist  a  general  power  to  enact  and  to  repeal  laws, 
and  to  create  and  change  or  discontinue  the  agents  designated  for 
the  execution  of  those  laws."  In  Bank  v.  Knoop,  16  How.  369, 
380,  Justice  McLean  re-states  these  principles  with  equal  force. 
The  office  of  these  commissioners  is  not  essential  to  the  remedy  of 
the  creditors.  The  township  is  the  principal,  and  the  commission- 
ers mere  agents,  to  receive  and  pay  over  money  collected  by  and 
in  the  hands  of  its  official  custodian.  The  collectors  receive  and 
the  treasurers  hold  the  money.  The  duty  of  paying  it  over  can  as 
well  be  performed  by  the  township  officers  as  by  the  special  com- 
mission. If  the  office  of  the  commission  cannot  be  repealed,  the 
consequence  must  be  that  these  commissioners  may  hold  on  after 
the  repeal  of  their  office  until  the  last  certificate  be  paid,  whether 
it  be  one  year  or  twenty  years.  On  what  principle  can  the  cred- 
itors, if  they  were  parties,  which  they  are  not,  stay  the  hand  of  the 
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legislature  in  merely  changing  the  municipal  agents  ?  If  they  can, 
no  matter  what  objection  lies  to  these  men — they  may  be  dishonest, 
insolvent  or  incompetent ;  their  ofiBce  may  be  obnoxious,  hurtful 
or  inconvenient,  yet  they  cannot  be  displaced  so  long  as  one  cer- 
tificate is  outstanding.  This  doctrine  is  without  support  in  reason 
or  authority,  and  its  assertion  would  be  as  unsafe  as  it  is  novel. 
The  principle  is  not  denied  that  when  the  remedy  is  a  part  of  the 
contract  it  cannot  be  taken  away,  but  this,  as  all  the  authorities 
agree,  is  where  the  remedy  is  essential  to  the  contract,  and  the 
latter  cannot  be  executed  without  it.  But  legislation  which  simply 
changes  the  public  hand  which  receives  and  pays  out,  does  not 
interfere  with  the  remedy. 

It  was  urged,  that  though  the  office  of  the  commissioners  is  re- 
pealed as  to  the  public,  that  to  the  extent  of  the  certificates  for 
advances,  they  may  be  viewed  as  trustees  who  cannot  be  dis- 
placed. Trustees  of  what  ?  There  is  no  fund  of  which  they  are 
the  custodians.  There  are  no  securities  as  to  which  they  hold 
the  legal  title  in  trust  for  certain  beneficiaries.  The  certificate 
holders  have  a  claim  against  the  township.  The  township  is  their 
debtor  to  that  extent,  with  certain  of  its  revenues  pledged  by  law 
for  the  payment  of  the  debt.  Here  is  simply,  the  relation  of 
debtor  and  creditor,  such  as  frequently  exists  between  municipal 
corporations  and  its  creditors.  An  examination  of  the  Act  of 
1872  shows  that  no  such  special  character  was  intended  to  be  con- 
ferred upon  these  commissioners.  They  were  "  authorized  and 
directed  in  the  place  and  stead  of  the  supervisors,  to  take  charge 
of  and  carry  through  the  opening  and  construction  of  the  state 
road  in  said  act  mentioned,  and  for  this  purpose  forthwith  to  con- 
tract for  the  opening  and  construction,"  &c.,  &c.  "And  to  super- 
intend and  urge  through  the  faithful  performance  of  such  contract 
and  opening  and  construction  of  said  road."  They  were  to  re- 
ceive and  disburse  taxes,  and  advances  of  money,  as  already 
stated.  Here  were  public  duties  which  the  supervisors  would  have 
performed  but  for  the  substitution  of  the  commissioners;  they 
were  in  fact  a  portion  of  the  duties  of  the  township  supervisors 
specially  delegated  to  and  conferred  by  the  act  upon  these  com- 
missioners. The  duties  which  they  owed  to  the  certificate  holders 
were  a  part  of  their  public  duties  as  officers  or  agents  of  the  town- 
ship. They  were  no  more  the  private  trustees  of  the  holders  of 
the  certificates,  than  supervisors,  treasurers,  or  other  municipal 
officers,  are  trustees  for  the  creditors  of  their  respective  munici- 
palities. They  do  not  claim  in  the  character  of  private  trustees. 
The  proceedings  show  that  the  claim  set  up  at  bar  is  for  the  public 
money  to  construct  the  road,  and  is  based  upon  the  continued 
existence  of  their  office  as  commissioners.  They  make  no  special 
application  on  behalf  of  the  certificate  holders,  and  if  they  did, 
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how  could  they  divide  the  money  collected  generally  between  the 
work  of  construction  and  that  of  payment  to  the  certificates  ? 

It  is  clear  there  is  no  private  trust  here.  If  there  is  any  trust 
at  all,  it  is  only  such  as  attaches  to  them  as  agents  or  oflBcers  of 
the  township,  and  the  trust  itself  is  of  a  public  nature,  and  for  the 

Eublic  benefit.  That  trustees  of  this  character  may  be  removed 
as  been  expressly  decided.  Philadelphia  v.  Fox,  14  P.  F.  Smith 
169,  is  a  case  directly  in  point.  In  that  case  a  large  number  of 
trusts  were  held  by  the  city  of  Philadelphia  for  charitable  uses, 
the  most  noticeable  of  which  was  the  one  created  by  the  late 
Stephen  Girard.  In  1869,  an  Act  of  Assembly  was  passed  tak- 
ing the  direct  control  of  these  trusts  from  the  city  as  trustees,  and 
giving  it  to  a  board  of  fifteen  persons,  twelve  of  whom  were  to  be 
appointed  by  the  courts.  This  case  was  argued  in  this  court  by 
very  eminent  counsel,  and  evidently  decided  with  great  care.  It 
was  held  that  the  trusts  were  charities ;  that  all  charities  are  in 
some  sense  public  ;  that  it  was  not  competent  for  a  mere  municipal 
organization,  which  is  made  a  trustee  of  a  charity,  to  set  up  a 
vested  right  in  that  character  to  maintain  such  organization  in  the 
form  in  which  it  existed  when  the  trust  was  created,  and  thereby 
prevent  the  state  from  changing  it  as  the  public  interests  may  re- 
quire, and  that  the  Act  of  Assembly  authorizing  the  judges  of  the 
courts  to  appoint  trustees  for  the  trust,  under  the  wills  of  Stephen 
Girard  and  others,  was  constitutional.  This  branch  of  the  case 
does  not  need  elaboration.  We  are  of  opinion  that  these  commis- 
sioners were  mere  oflScers  or  agents  of  the  township ;  that  the 
repealing  Act  of  1874  is  constitutional,  and  as  a  legal  deduction, 
that  the  office  is  now  abolished.  The  commissioners  having  no 
longer  a  recognised  legal  existence,  they  have  no  standing  in  court, 
and  no  right  to  a  mandamus  against  the  plaintiff  in  error. 

What  has  been  said  renders  it  unnecessary  to  discuss  separately 
the  case  in  which  Barlow,  county  treasurer,  is  the  plaintiff  in  error. 
The  cases  rest  upon  similar  principles,  and  the  same  judgment  will 
be  entered  in  each. 

The  order  and  judgment  of  the  court  below  awarding  a  writ 
of  peremptory  mandamus  is  reversed  and  set  aside. 
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Lantz  versus  Boyer,  Administrator,  &c.,  of  Boyer, 

1.  Boyer  devised  a  house  and  lot  to  his  wife  for  life,  and  directed,  if  she 
*'  should  so  desire  and  my  executors  deem  it  for  the  best  interest  of  my  wife 
and  children  that  the  property  should  be  sold,  they  may  sell  the  same/' 
make  proper  deeds  to  the  purchasers,  invest  the  proceeds  and  pay  the  inter- 
est to  nis  wife  for  life.  After  other  devises,  &c.,  he  gave  the  residue  of  his 
estate  **  to  be  distributed  between  my  wife  and  children,  according  to  the 
laws  of  this  Commonwealth."  The  executors  were  discharged,  after  which 
on  the  request  of  the  wife,  flie  administrator  c.  t  a.  sold  the  property.  Held^ 
that  he  could  make  a  good  title. 

2.  Whenever  power  is  given  by  will  to  executors  to  sell  real  estate  with  a 
view  to  distribute  the  proceeds  among  legatees,  the  power  belongs  to  them 
virtute  officii^  and  under  the  Act  of  February  24th  1834,  sect.  67,  it  may  be 
exercised  by  an  administrator  c.  t,  a. 

3.  This  is  so  whether  there  be  an  absolute  direction  so  as  to  work  a  con- 
version or  the  power  be  discretional^ ;  and  whether  the  distribution  is  to  be 
immediate  or  upon  the  expiration  of  a  certain  time,  or  upon  the  uncertain 
contingency  of  a  life  or  lives. 

4.  The  wife's  share  after  her  death  would  be  part  of  the  residue,  and  the 
distribution  was  to  be  made  by  the  executors  virtute  officii;  this  duty  de- 
volved on  the  administrator  c.  t.  a.,  who  was  entitled  to  invest  and  hold  the 
fund  until  the  time  of  distribution. 

6.  Evans  v.  Chew,  21  P.  F.  Smith  47,  recognised. 

March  8th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Berks  county :  Of  Jan- 
uary Term  1876,  No.  228. 

This  was  an  amicable  action  and  case  stated,  filed  February  28th 
1875.  Jerome  L.  Boyer,  administrator  c.  u  a.  of  B.  Frank 
Boyer,  deceased,  was  plaintiff,  and  C.  R.  Lantz  defendant. 

The  facts  agreed  on  by  the  case  were  as  follows : — 

B.  Frank  Boyer,  the  deceased,  died  on  the  28th  of  September 
1873,  seised  of  a  messuage,  a  lot  of  ground  on  Penn  street,  in  the 
city  of  Reading,  being  35  feet  front  and  270  feet  deep.  Ho  left 
a  will,  dated  June  6th  1872.  Amongst  other  provisions  were  the 
following: —  ^ 

"  Item.  I  give  and  devise  unto  my  said  wife  my  real  estate  in 
Penn  street,  between  Tenth  and  Eleventh  streets,  in  which  I  now 
reside,  containing  in  front  on  Penn  street  85  feet,  and  in  depth 
270  feet,  together  with  all  the  improvements  now  erected  thereon, 
or  which  I  may  hereafter  erect  thereon.  She  to  have  and  to  hold 
the  same  for  and  during  the  term  of  her  natural  life.  This  real 
estate  to  be  cleared  of  all  encumbrances. 

^'  In  case  my  said  wife  should  so  desire,  and  my  executors  should 
deem  it  to  be  to  the  best  interest  of  my  wife  ana  children  that  my 
Penn  street  property  should  be  sold,  they  may  sell  the  same;  and 
for  this  purpose  I  do  authorize  and  empower  them  to  sign,  seal, 
execute  and  deliver  unto  the  purchaser  or  purchasers,  all  such  deed 
or  deeds  as  may  be  necessary  to  assure  unto  them  a  fee  simple 


Digitized  by  VjOOQIC 


326  SUPREME  COURT  ^Philadelphia 

[Lantz  r.  Boyer.] 

title  thereto,  and  the  proceeds  of  such  sale  shall  be  bv  them  invested 
in  good  real  estate  security,  the  interest  whereof  shall  be  paid  to 
my  said  wife  during  life ;  but  in  case  she  should  desire  it,  my  said 
executors  shall  purchase  for  my  said  wife  a  house  wherever  she 
shall  select  the  same,  the  price  of  which  however  shall  not  exceed 
the  sum  of  $10,000,  of  which  she  shall  then  have  the  use,  &c., 
during  life ;  such  house  to  be  purchased  only  in  case  the  Penn 
street  property  is  sold,  and  then  only  if  my  wife  desires  them  to 
do  so.     *     *     * 

*'  Item.  As  to  all  the  rest  and  residue  of  my  estate,  real,  per- 
sonal or  mixed,  it  is  my  will  that  the  same  be  distributed  between 
my  wife  and  children  according  to  the  intestate  laws  of  this  Com- 
monwealth. 

"And  I  do  hereby  nominate  and  appoint  my  two  friends, 
George  F.  Baer  and  Michael  Haak,  executors  of  this  my  last 
will  and  testament." 

George  F.  Baer  and  Michael  Haak,  the  executors  named  in  the 
will,  accepted  the  trust,  and  on  the  25th  day  of  January,  A.  D. 
1876,  were,  upon  their  own  petition  to  the  Orphans*  Court  of 
Berks  county,  having  first  filed  their  accounts,  which  were  duly 
confirmed,  discharged  from  said  trust.  On  the  same  day  letters 
of  administration  cum  testamento  annexo  de  bonis  non  were  granted 
to  Jerome  L.  Boyer. 

On  the  27th  day  of  January,  A.  D.  1876,  Lizzie  Boyer,  the 
widow,*  made  the  following  request : — 

*'  Whereas  my  husband,  B.  Frank  Boyer,  Esq.,  late  of  the  city 
of  Reading,  died  seised  in  his  demesne  as  of  fee  of  a  certain  house 
and  lot  of  ground.  No.  1033  Penn  street,  in  the  city  of  Reading 
aforesaid,  and  left  a  will  and  testament,  in  and  by  which  he  pro- 
vided, inter  alia^  as  follows,  viz. :  (stating  the  clause  as  to  the  sale 
of  this  property  on  her  desire.) 

*'  Now,  therefore,  I,  Lizzie  Boyer,  widow  of  the  said  B.  Frank 
Boyer,  deceased,  do  hereby  express  my  desire  that  the  aforesaid 
property  be  sold,  and  do  request  Jerome  L.  Boyer,  to  whom,  upon 
the  discharge  of  George  F.  Baer,  Esq.,  and  Michael  Haak,  the 
executors  named  in  said  will,  letters  of  administration  cum  testa- 
mento annexo  de  bonis  non  were  granted,  to  sell  the  aforesaid 
property  under  and  by  virtue  of  the  provisions  of  the  will  afore- 
said.** 

In  consequence  of  the  foregoing  request  the  said  Jerome  L. 
Boyer  advertised  said  house  and  lot  of  ground  for  sale  (as  No.  1) 
on  the  19th  of  February,  A.  D.  1876,  and  on  said  last-mentioned 
day  sold  the  same  to  C.  K.  Lantz,  the  defendant,  for  $16,000. 

One  of  the  conditions  was : — 

"  The  purchaser  shall  immediately  after  the  sale,  execute  an 
agreement  for  the  payment  of  the  purchase-money  in  the  followinff 
manner,  viz. :  On  property  No.  1,  ?500  forthwith,  $6000  on  AprU 
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Ist  1876,  $5000  on  October  Ist  1876,  and  the  balance  on  the  Ist 
dayof  January  1877."  *  *  *  * 

Appended  to  the  conditions  of  sale  was  the  following  agree- 
ment : — 

"It  is  hereby  declared  and  agreed,  by  and  between  Jerome  L. 
Boyer,  administrator,  and  the  vendor  of  the  estate  mentioned  in 
the  above  conditions,  and  C.  R.  Lantz,  the  purchaser,  that  the 
said  C.  R.  Lantz  has  become  the  purchaser  of  property  No.  1  of 
the  premises  so  sold,  at  the  sum  of  $16,000.  And  that  the  said 
conditions  of  sale  shall  be  taken  as  the  terms  of  agreement  for  the 
said  sale  and  purchase  respectively,  and  be  observed  and  fulfilled 
by  the  said  Jerome  L.  Boyer  and  C.  R.  Lantz  respectively,  in  all 
things.  As  witness  our  hands  this  19th  day  of  February,  A.  D. 
1876." 

C.  R.  Lantz  refused  to  pay  the  $500,  which,  according  to  the 
terms  of  the  agreement,  were  due  and  payable  forthwith,  upon  the 

f  round  that  the  said  Jerome  L.  Boyer,  administrator  as  aforesaid, 
ad  not  the  power  to  vest  in  him,  Lantz,  the  title  to  the  premises. 

By  the  case  it  was  agreed : — 

"  If  the  court  shall  be  of  opinion  that  the  plaintiff  is  competent 
to  vest  in  defendant  the  title  of  B.  Frank  Boyer,  deceased,  to  the 
said  premises,  by  deed  executed  by  him  in  pursuance  of  the  powers 
in  the  said  will  contained,  and  of  said  request  of  Lizzie  Boyer,  the 
widow  of  said  B.  Frank  Boyer,  deceased,  and  for  the  purposes  in 
said  will  mentioned,  then  judgment  to  be  entered  for  the  plaintiff 
for  the  sum  of  $500,  but  without  costs  of  suit ;  but  if  not,  then 
judgment  to  be  entered  for  defendant,  either  party  reserving  the 
right  to  sue  out  a  writ  of  error  thereon." 

The  court  (Sassaman,  J.)  entered  judgment  for  the  plaintiff  for 
$500,  according  to  the  case  stated. 

The  defendant  took  a  writ  of  error  and  assigned  so  entering 
judgment,  for  error. 

C,  G.  DerVy  for  plaintiff  in  error,  cited  Evans  v.  Chew,  21  P. 
F.  Smith  51 ;  Waters  v.  Margerum,  10  Id.  44 ;  Ross  v.  Barclay, 
6  Harris  184. 

W,  M.  Bert  J  for  defendants  in  error,  cited  Waters  v.  Margerum  ; 
Evans  v.  Chew,  ^upra ;  Chew  v.  Chew,  4  Casey  17 ;  Reed  i;. 
Reed,  9  Watts  263 ;  Keefer  v.  Schwartz,  11  Wright  509 ;  Com- 
monwealth V,  Barnitz,  9  Watts  256. 

Mr.  Justice  Shabswood  delivered  the  opinion  of  the  court.  May 
8th  1876. 

It  may  now  be  considered  as  definitively  settled,  that  whenever 
a  power  is  given  by  will  to  executors  to  sell  real  estate  with  a  view 
to  the  distribution  of  the  proceeds  among  legatees,  such  power 
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belongs  to  them  virtute  officii^  and  may  be  exercised  by  administra- 
tors de  bonis  non  with  the  will  annexed,  under  the  67th  section  of 
the  Act  of  February  24th  1834,  Pamph.  L.  86,  which  provides 
that  "  all  and  singular  the  provisions  of  this  act  relative  to  the 
powers,  duties  and  liabilities  of  executors  are  hereby  extended  to 
administrators  with  a  will  annexed  :'*  Evans  v.  Chew,  21  P.  F. 
Smith  47.  It  was  held  in  that  case,  that  it  mattered  not  whether 
there  was  an  absolute  direction  so  as  to  work  an  immediate  con- 
version, or  the  power  was  discretionary.  It  seems  equally  clear 
that  it  makes  no  difference  whether  the  distribution  is  to  be  imme- 
diate or  upon  the  expiration  of  a  certain  period  of  time,  or  upon 
the  uncertain  contingency  of  a  life  or  lives.  In  the  case  before  us, 
a  life  estate  was  given  to  the  widow,  and  absolute  direction  to  the 
executors  to  sell,  if  she  should  desire  it,  and  the  proceeds  of  the 
sale  to  be  invested  in  good  real  estate  security,  the  interest  to  be 
paid  to  the  widow  for  her  life,  and  a  part  of  the  principal,  if  she 
should  desire,  to  be  invested  in  a  house  for  her  use  for  life. 
Eventually,  however,  the  testator  provides,  "  as  to  all  the  rest  and 
residue  of  my  estate,  real,  personal  or  mixed,  it  is  my  will  that 
the  same  be  distributed  between  my  wife  and  children  according 
to  the  intestate  laws  of  this  Commonwealth."  Now  the  wife's 
share,  when  her  life  estate  should  expire,  would  certainly  be  a  part 
of  this  residue.  He  makes  a  common  fund  of  his  estate,  ^^  real, 
personal  or  mixed;"  and  by  whom  is  the  distribution  to  be  made? 
By  his  executors,  certainly,  and  that  virtute  officii.  This  duty  of 
distribution  then  devolved  of  necessity  upon  the  administrator  de 
bonis  non  cum  testamento  annexe.  If  so,  he  must  be  entitled  to 
receive  and  invest  the  fund,  and  hold  it  so  invested  until  the  period 
of  final  distribution  shall  arrive.  We  are  of  opinion  then  that  the 
plaintiff  below,  Jerome  L.  Boyer,  the  administrator  with  the  will 
annexed  of  B.  Frank  Boyer,  aeceased,  is  competent  to  vest  in  the 
defendant,  C.  R.  Lantz,  the  title  of  B.  Frank  Boyer,  deceased,  to 
the  premises,  by  deed  executed  by  him  in  pursuance  of  the  powers 
in  the  said  will  contained,  and  of  said  request  of  Lizzie  Boyer, 
the  widow  of  said  B.  Frank  Boyer,  deceased,  and  for  the  purposes 
in  the  said  will  mentioned. 

Judgment  affirmed. 
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Hufman's  Appeal, 

1.  By  the  Acts  of  April  9th  1849  and  April  14th  1851  (Exemption),  the 
debtor  or  the  widow  must  elect  to  retain  real  estate  under  the  Act  of  1849  ; 
if  they  neglect  to  elect,  neither  can  receive  the  exemption  from  the  proceeds 
of  the  sale  of  the  land. 

2.  The  Act  of  1849  contemplates  setting  apart  real  estate  for  the  use  of 
the  debtor ;  and  not  money  arising  from  its  sale. 

3.  It  is  only  where  the  return  of  the  appraisers  shows  that  the  land  can- 
not be  divided  that  the  debtor  is  permitted  to  take  money. 

4.  A  widow  by  neglecting  to  demand  an  appraisement  waives  her  right 
to  the  $300  under  the  Act  of  1851. 

6.  The  Acts  of  1849  and  1851  are  in  pari  tnaterid  and  are  to  be  construed 
with  reference  to  each  other. 

March  8th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans'  Court  of  Berks  county :  Of  January 
Term  1876,  No.  221.   In  the  estate  of  Jonathan  Hufman,  deceased. 

The  decedent  died  in  1873,  and  administration  of  his  estate  was 
granted  on  the  18th  of  March  of  that  year  to  Margaret  Hufman, 
his  widow,  and  George  Hufman.  The  whole  of  the  personal  estate 
of  the  decedent  was  appraised  at  the  sum  of  $99.25.  This  the 
widow  in  writing  claimed  should  be  set  apart  to  her  under  the 
Exemption  Act  of  April  14th  1851,  §  5,  Pamph.  L.  613,  1  Br. 
Purd.  416,  pi.  60.  The  decedent  owned  also,  at  the  time  of  his 
death,  a  piece  of  land ;  and  at  the  time  the  widow  required  the 
personal  estate  to  be  set  apart  to  her,  she  verbally  claimed  the 
remainder  of  the  $300  out  of  the  land.  There  was  no  appraise- 
ment of  the  land  under  the  provisions  of  the  Act  of  April  9th 
1849,  §  2,  1  Br.  Purd.  637,  pi.  21,  nor  did  the  widow  ask  to  have 
one.  The  land  was  subsequently  sold  by  the  administrators.  They 
filed  their  administration  account,  charging  themselves  with  the 
proceeds  of  the  real  estate,  and  showing  in  their  hands,  after  the 
discharging  the  expenses  of  the  administration,  the  sum  of  $776.50. 
J.  Warren  Tyson,  Esq.,  was  appointed  auditor  to  report  distribu- 
tion of  the  balance. 

The  claimants  before  him  were  the  widow,  for  $200.75,  the 
balance  of  the  $300  exemption,  and  William  Hufman,  a  judgment- 
creditor,  for  $860.95. 

The  widow  contended  that,  inasmuch  as  the  real  estate  consisted 
of  one  tract  of  land,  and  incapable  of  division,  it  was  not  neces- 
sary for  an  appraisement  to  be  had,  but  that  she  could  claim  the 
balance  out  of  the  proceeds  of  the  real  estate. 

William  Hufman  contended  that  as  there  was  an  appraisement 
to  the  widow  for  a  portion  of  the  exemption,  and  no  claim  or 
demand  set  forth  in  it  for  the  balance  out  of  the  real  estate,  she 
could  not  claim  under  the  distribution. 

The  auditor  was  of  the  opinion  that  an  appraisement  should 
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have  been  made  of  the  real  estate  at  the  same  time  when  the 
appraisement  of  the  personal  estate  was  made,  or  .that  the  demand 
for  the  balance  of  the  $300  should  have  been  inserted  in  the 
appraisement  made  to  the  widow  *  *  *  "  and  is  constrained  to 
decide  that  the  widow  of  this  decedent  cannot  take  as  a  distributee 
as  against  judgment-creditors  without  an  appraisement/* 

He  therefore  distributed  the  balance,  $707,  in  the  hands  of  the 
administrators,  after  deducting  the  expenses  of  the  audit,  to  Wil- 
liam Hufman,  the  judgment-creditor. 

The  widow  filed  exceptions  to  the  report,  which  were  overruled 
by  the  Orphans*  Court,  Hagenman,  P.  J.,  and  it  was  decreed  that 
the  balance  on  the  administration  account,  $707,  should  go  to 
William  Hufman. 

Margaret  Hufman  appealed  to  the  Supreme  Court,  and  assigned 
the  decree  for  error. 

F,  R.  Schell  and  J.  H,  Jacobs^  for  appellant. — When  the  lands 
of  a  decedent  are  incapable  of  division,  the  widow*s  $300  are  pay- 
able from  the  proceeds  of  sale,  although  demand  was  not  made 
before  the  sale :  Lehman  v,  Dorety,  8  Phila.  R.  623. 

W.  P.  Bairdj  for  appellee. — The  appraisement  is  to  be  the  same 
under  the  Act  of  1849  and  under  the  Act  of  1851 :  Davis's  Ap- 
peal, 10  Casey  256 ;  Vandevort's  Appeal,  7  Wright  462. 

If  there  be  no  election  to  retain  real  estate  or  demand  an 
appraisement  thereof,  it  is  error  to  award  the  debtor  his  exemption 
out  of  the  proceeds  of  sale :  Weaver*s  Appeal,  6  Harris  307 ; 
Hammer  v.  Freese,  7  Id.  255.  The  demand  for  an  appraisement 
must  be  made  before  inquisition  :  Bowyer*s  Appeal,  9  Harris  210. 
If  a  demand  for  an  appraisement  is  made  upon  the  sheriff  for  an 
appraisement  under  the  Exemption  Law,  and  he  refuses,  the  debtor 
can  recover  from  him  for  such  refusal :  Marks*s  Appeal,  10  Casey 
36 ;  Compher  v.  Compher,  1  Id.  31.  Claims  must  be  made  before 
sale :  Neff's  Aj)peal,  9  Harris  243 ;  Baskin*s  Appeal,  2  Wright 
66 ;  Scott  on  Intestate  Laws  173,  174. 

Mr  Justice  Gordon  delivered  the  opinion  of  the  court,  May  8th 
1876. 

The  Act  of  14th  April  1851  (Br.  Purd.  416,  Pamph.  L. 
60)  provides,  that  the  widow  or  children  of  any  decedent  may 
retain  either  real  or  personal  property  belonging  to  the  estate  of 
such  decedent  to  the  value  of  $300,  and  that  it  shall  be  the  duty 
of  the  executor  or  administrator  of  such  decedent  to  have  the 
said  property  appraised  "in  the  same  manner  as  provided  in  the 
act  passed  the  9th  day  of  April  in  the  year  1849,  entitled,  '  An 
Act  to  exempt  property  to  the  value  of  $300  from  levy  and  sale 
on  execution  and  distress  for  rent.'  *'     Turning  to  the  act  thus  re- 
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ferred  to  (9th  April  1849,  Br.  Purd.  631,  Pamph.  L.  22),  we  find 
that  when  the  property  levied  upon  consists  of  real  estate  of  greater 
value  than  ^300,  and  the  debtor  elects  to  retain  the  whole  or  any 
part  of  the  sum  exempted,  in  real  estate,  the  appraisers  are  to 
determine  whether  it  can  be  divided  so  as  not  to  injure  the  whole ; 
if  their  determination  is  affirmative,  they  are  then  required  to  set 
off  a  quantity  in  value  sufficient  to  meet  his  claim,  otherwise  they 
are  to  make  return  that  the  property  cannot  be  divided  without 
injury  to  or  spoiling  the  whole.  In  the  latter  event,  upon  return 
of  the  writ,  with  the  proceedings  thereon,  if  the  creditor  proceeds 
to  sell  the  property,  the  debtor  may  receive  from  the  sheriff,  out 
of  the  proceeds  of  sale,  so  much  money  as  he  may  be  entitled  to 
under  the  exemption  laws.  But  in  order  to  receive  the  benefit  of 
this  act  he  must  elect  to  retain  real  estate  under  its  provisions ; 
if  he  neglects  so  to  do,  he  cannot  come  in  upon  the  money  raised 
by  the  sale.  The  act  contemplates  the  setting  apart  for  his  use 
real  estate,  and  not  money  arising  from  it,  and  it  is  only  where,  by 
the  action  of  the  appraisers,  it  is  shown  that  the  land  cannot  be 
divided,  that  he  may  be  permitted  to  take  money:  Weaver's 
Appeal,  6  Harris  307.  The  above  doctrine  is  most  emphatically 
reiterated  in  Marks's  Appeal,  10  Casey  36.  In  which  case  it  is 
said  by  Thompson,  J. :  ''  The  law  deals  with  his  demand  to  have 
his  exemption  in  land,  and  he  could  only  take  the  money  in  lieu 
of  land,  if  that  amount  in  value  could  not  be  set  off  to  him  by  the 
appraisers,  without  injury  to  or  spoiling  the  whole."  In  Nyman*8 
Appeal,  21  P.  F.  Smith  447,  the  sheriff  had,  in  his  return  to  the 
fi.  fa.,  as  amended  by  leave  of  court,  set  forth,  that  *^  at  the  time 
of  the  levy  the  defendant  demanded  the  benefit  of  the  law  exempt- 
ing ?300  worth  of  property  from  levy  and  sale  on  execution,  and 
claimed  the  same  out  of  real  estate,  which  consists  of  an  entire 
tract,  and  cannot  be  divided,  and  he  claimed  that  amount  out  of 
the  proceeds  when  sold.**  It  was  held,  however,  on  the  authority 
of  Marks's  Appeal,  that,  as  there  had  been  no  appraisement,  the 
debtor  could  not  come  in  on  the  proceeds  of  the  sherifi^s  sale.  So, 
in  like  manner,  in  Davis*s  Appeal,  10  Oasey  256,  it  was  held,  inter 
aUay  that  a  widow,  by  neglecting  to  demand  an  appraisement, 
waived  her  right  entirely  to  the  $300  allowed  her  by  the  Act  of 
1851.  In  that  case,  it  is  said,  that  that  act  is  to  receive  a  con- 
struction similar  to  that  given  to  the  Act  of  1849;  that  the 
widow*s  rights,  under  the  statute,  are  sub  modo  only,  that  she  can 
obtain  the  property  only  in  the  manner  directed  by  the  statute. 
A  similar  ruling  is  found  in  Neff^s  Appeal,  9  Harris  243,  wherein 
it  is  said  by  Lewis,  J.,  that  the  Act  of  1851  was  intended  to  give 
the  widow  and  children  what  the  debtor  himself  enjoyed  in  his 
lifetime  under  the  Act  of  1849 ;  that  both  statutes  had  relation 
to  the  same  subject,  and  differ  only  in  designating  the  individuals 
intended  to  be  protected ;  hence  the  rule  of  construction,  that 
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Statutes  in  pari  materid  are  to  be  construed  with  reference  to  each 
other,  must  prevail  in  these  exemption  cases. 

Now  the  facts  in  the  case  in  hand  are,  that  Mrs.  Margaret  Huf- 
man,  widow  of  Jonathan  Huiman,  deceased,  and  administratrix  of  his 
estate,  claimed  and  had  set  apart  to  herself,  the  personal  property 
of  said  estate,  amounting  to  $99.25,  and  though,  at  the  time  of  the 
appraisement  of  the  personal  property,  she  claimed  the  balance  of 
the  allowance  out  of  the  real  estate,  she  neglected  to  have  a  proper 
appraisement  thereof  made,  on  the  ground,  as  the  auditor  has 
found,  that  the  realty  consisted  of  but  one  tract  of  land,  which 
was  incapable  of  division.  She  now  claims  to  have  this  deficit 
made  up  to  her  out  of  the  fund  produced  by  the  sale  of  the  land, 
and  that  as  against  creditors.  Unfortunately  for  this  claim  it 
comes  directly  within  the  purview  of  the  cases  above  cited  and 
their  rulings  are  fatal  to  it.  She  has  not  qualified  herself,  under 
the  terms  of  the  statute,  to  partake  of  this  fund. 

An  appraisement  was  the  sine  qua  non  of  such  qualification,  and 
as  that  does  not  appear  in  any  of  the  proceedings  submitted  to  us, 
her  claim  must  be  treated  as  unfounded  and  nugatory. 

Decree  affirmed. 


TJrich  versus  Merkel. 

1.  A  devise  was  **  to  my  son  John  and  to  his  heirs  all  mj  farm,  *  *  » 
together  with  all  the  buildings  *  *  *  farming  stock  and  utensils  belonging 
to  the  farm,  unto  the  said  John  and  to  his  heirs."  There  were  similar  devises 
to  other  children.  The  testator  further  declared  that  none  of  his  children 
should  sell  their  land  or  encumber  it,  '*  but  the  land  should  remain  free  for 
their  children  or  heirs,  and  my  said  children  shall  have  the  use,  income  and 
profits  *  ♦  *  during  their  lifetime."  He  gave  his  children  the  right  to 
make  wills,  so  that  either  of  them  should  **  have  privilege  to  dispose  of  their 
several  legacies  by  will,  but  not  otherwise."  JEtdd,  that  John  took  but  a 
life  estate. 

2.  The  intention  of  the  testator,  gathered  from  all  parts  of  the  will,  was  to 
give  a  life  estate,  not  merely  to  restrict  the  devisee's  power  over  a  previously 
given  fee  simple. 

March  8th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mebcur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Berks  county :  Of  Jan- 
uary Term  1876. 

This  was  an  amicable  action  of  assumpsit  between  Matilda 
Urich,  late  Staudt,  and  Samuel  Merkel,  commenced  February  3d 
1873,  in  which  the  following  facts  were  agreed  to  by  the  parties 
in  a  case  stated : — 

"  Jacob  Staudt,  late  of  Bern  township,  Berks  county,  by  his 
will  dated  on  the  23d  day  of  December  1853,  and  proved  on  the  3d 
day  of  January  1854,  devised  as  follows : — 
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"  *  Item.  I  give  and  bequeath  unto  my  son,  John  Staudt,  and  to 
his  heirs,  all  my  large  farm  *  *  *  containing  three  hundred  acres, 
more  or  less,  together  with  all  the  buildings  and  improvements, 
and  grain  seeded  out  and  grass,  and  hay  and  straw  and  manure, 
and  all  timber  and  posts  and  rails,  together  with  all  the  farming 
stock  and  the  utensils  belonging  to  the  farm,  unto  the  said  John 
Staudt  and  to  his  heirs.'  " 

In  much  the  same  terms  he  gave  farms  to  his  daughters  Catha- 
rine, Sarah,  Polly  and  Harriet ;  and  further  provided : — 

"  *  Item.  I  herewith  make  known  and  declare  it  as  my  will,  that 
none  of  my  aforesaid  children  shall  have  a  right  to  sell  or  assign 
their  land  or  property  to  them  bequeathed  as  aforesaid ;  neither 
shall  they  have  a  right  to  encumber  it  with  debts  or  liens,  but  the 
lands  shall  remain  free  for  their  children  or  heirs ;  and  they,  my 
said  children,  shall  have  the  use,  income  and  profits  of  the  said 
land  and  farms  during  their  lifetime.     *     *     * 

"  *  Item.  Whereas,  I  have  ordained  in  this  my  will  that  none  of 
my  children  shall  have  a  right  to  sell,  nor  encumber,  nor  involve 
any  of  the  real  estate  to  them  bequeathed ;  but  I  do  hereby  give 
either  of  my  aforesaid  children  power,  authority  and  the  right  to 
make  a  will  and  testament,  to  take  effect  after  their  decease,  so 
that  either  of  them,  to  wit,  John,  Catharine,  Sarah,  Polly  and 
Harriet  may  and  shall  have  privilege  to  dispose  of  their  several 
legacies  by  will  as  aforesaid,  but  not  otherwise.* 

"John  Staudt  died  intestate  in  October  1869,  leaving  a  widow, 
to  wit,  Matilda  Staudt,  the  plaintiff  in  this  suit,  and  issue  five 
children  *  *  *  all  of  whom  are  minors,  and  have  for  their  guar- 
dian Samuel  Merkel,  the  defendant  in  this  suit.  Samuel  Merkel, 
guardian,  has  collected  the  rents,  issues  and  profits  of  the  real 
estate  devised  to  the  said  John  Staudt  as  aforesaid,  and  claims  the 
right  to  hold  the  same  in  trust  for  the  minor  children.  The  amount 
in  his  hands  so  received  at  the  time  the  amicable  action  was 
entered,  was  $2011.47 ;  one-third  of  which  is  claimed  by  the  said 
Matilda  Urich,  late  Matilda  Staudt,  as  relict  and  widow  of  the 
said  John  Staudt,  deceased,  under  the  intestate  laws  of  this  Com- 
monwealth, to  wit,  $670.49. 

"  If  the  court  be  of  opinion  that  Matilda  Staudt,  widow  as  afore- 
said, is  so  entitled,  then  judgment  to  be  entered  for  the  plaintiff; 
but  if  not,  then  judgment  to  be  entered  for  the  defendant.'* 

Hagenman,  P.  J.,  delivered  the  opinion  of  the  Court  of  Com- 
mon Pleas. 

*  *  *  "  The  question  then  recurs,  what  interest  or  estate  did 
Jacob  Staudt  intend  to  give  to  his  son  John  ?  By  the  first  clause 
above  mentioned,  clearly  a  fee  simple  is  given.  The  devise  is  to 
him  and  to  his  heirs.  No  stronger  expression  could  be  used  to 
carry  a  fee.  But  this  clause  must  be  taken  in  connection  with 
every  part  of  the  will.     The  two  other  clauses  have  direct  reference 
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to  the  same  subject-matter.  Although  a  fee  may  be  given  in  a 
former  part  of  a  will,  it  may  be  restrained  by  a  subsequent  clause 
so  as  to  convert  it  into  an  inferior  interest.  Indeed  a  particular 
estate  is  more  frequently  given  in  this  mode  than  in  any  other. 
Where  a  testator  has  given  a  fee,  he  cannot  strip  it  of  its  nature 
and  properties,  that  is,  make  a  fee  something  else  than  that  which 
the  law  recognises  as  such,  but  he  may  restrict  the  generality  of 
his  gift  and  devise  to  a  less  estate. 

"  Apart  from  settled  decisions,  the  Act  of  April  8th  1883,  re- 
cognises this  power  of  the  testator.  It  provides  that  all  devises 
of  real  estate  shall  pass  the  whole  estate  of  the  testator  in  the 
premises  devised,  although  there  be  no  words  of  inheritance  or 
perpetuity,  unless  it  appears  by  words  of  limitation  or  otherwise 
in  the  will,  that  the  testator  intended  to  devise  a  less  estate. 
What,  then,  was  the  intention  of  Jacob  Staudt  in  introducing  the 
above  second  clause  in  his  will  ?  The  first  gave  a  fee,  which  is  the 
highest  interest  that  any  one  can  have  in  lands.  The  second  could 
give  no  more.  Why,  then,  insert  it,  if  it  was  not  his  intention  to 
limit  the  estate  ?     He  could  have  had  no  other  object.     He  says : 

*  I  herewith  make  known,  and  declare  it  as  my  will  that  none  of 
my  aforesaid  children  shall  have  the  right  to  sell  or  assign  their 
land  or  property  to  them  bequeathed  as  aforesaid.  Neither  shall 
they  have  a  right  to  encumber  it  with  debts  or  liens,  but  the  land 
shall  remain  free  for  their  children  ;  and  they,  my  said  children, 
shall  have  the  use,  income  and  profit  of  the  said  land  and  farms 
during  their  lifetime.*  This  will  was  written  by  a  person  who 
knew  something  of  legal  terms  without  understanding  their  legal 
import.  It  is  obscure  in  many  of  its  provisions,  and  phrases  are 
jumbled  together  in  an  incongruous  manner.  But  if  we  transpose 
this  clause  somewhat,  we  may  more  clearly  get  at  the  intention  of 
the  testator.  Thus  :  I  herewith  make  known  and  declare  it  as  my 
will  that  my  children  shall  have  the  use,  income  and  profits  of  the 
said  lands  and  farms  during  their  lifetime ;  none  of  them  shall 
sell  or  assign,  neither  shall  they  have  a  right  to  encumber  with 
debts  or  liens,  but  the  lands  shall  remain  free  for  their  children 
or  heirs.  From  this  it  is  obvious  that  a  limited  estate  was  only 
intended  to  be  given.  This  is  made  more  manifest  by  the  last 
clause  in  the  will,  which  contains  not  only  a  power  of  appoint- 
ment that  was  never  exercised,  but  a  reiteration  in  the  most  em- 
phatic manner  of  such  limited  estate  in  the  testator's  children. 

*  Whereas,  I  have  ordained  in  this,  my  will,  that  none  of  my 
children  shall  have  a  right  to  sell,  nor  encumber,  nor  involve  any 
of  the  real  estate  to  them  bequeathed,  but  I  do  hereby  give  either 
of  my  said  children  power,  authority  and  right  to  make  a  will  and 
testament  to  take  effect  after  their  decease,  so  that  either  of  them, 
to  wit:    John,  Catharine,  Sarah,  Polly  and  Harriet,  may  and 
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shall  have  the  privilege  to  dispose  of  their  several  legacies  by  will, 
but  not  othertoiae.* 

"  It  seems  clear  to  us  that  the  testator  intended  to  give  only  a 
life  estate.  We  are  strengthened  in  this  view  by  reference  to  the 
other  provisions  of  the  will  made  a  part  of  this  case  stated. 

''  A  father  was  providing  for  a  son  and  four  daughters,  two  of 
whom  were  married.  To  each  of  his  daughters  by  name  he  gave 
a  farm  by  separate  clauses  in  his  will,  and  used  the  same  language, 
in  the  devise  to  them  that  was  used  in  regard  to  the  son.  He 
had  a  father's  solicitude  for  his  daughters,  and  gave  them  an  estate 
which  he  intended  as  a  provision  for  their  lives,  and  in  case  of  their 
death  his  patrimony  should  descend  to  their  children  and  not  be 
enjoyed  by  their  husbands,  strangers  to  his  blood.  On  behalf  of 
the  plaintiff  it  is  claimed,  that  under  the  rule  in  Shelley's  case, 
John  Staudt  took  a  fee  simple,  and  it  matters  nothing  that  the 
creation  of  a  fee  through  the  operations  of  this  rule  would  defeat 
the  intention  of  the  testator.  This  position  would  probably  be 
correct,  if  the  cases  of  Williams  v.  Leech,  4  Casey  89 ;  Naglee's 
Appeal,  9  Id.  89 ;  and  McKee  v.  McKinley,  Id.  92,  had  not  been 
expressly  overruled  by  Guthrie's  Appeal,  1  Wright  9. 

'^  This  last  case  recognises  the  right  of  the  donor  to  control  his 
gift.  In  Dodson  v.  Ball,  10  P.  F.  Smith  492,  the  present  chief 
justice  reviews  the  numerous  conflicting  decisions  in  our  state 
upon  this  vexed  question,  and  re-affirms  the  principle  of  Guthrie's 
Appeal.  In  Naglee's  Appeal  the  will  is  very  similar  to  the  one 
under  consideration,  and  in  speaking  of  it  and  the  other  two  cases 
above  referred  to,  Chief  Justice  Agnew  says  that  Judge  SxRONa 
was  clearly  right ;  for,  undoubtedly,  upon  the  terms  of  the  wills 
in  those  cases,  the  words  were  those  of  purchase  and  not  of  limit- 
ation. For  the  reasons  here  given,  judgment  is  entered  for  the 
defendant  with  costs." 

The  plaintiff  took  a  writ  of  error  a^d  assigned  for  error,  the 
entering  judgment  for  the  defendant. 

lAvingood  and  Shalter^  for  plaintiffs  in  error. 

W.  H.  lAvingoody  for  defendant  in  error. 

Judgment  was  entered  in  the  Supreme  Court,  March  13th 
1876, 

Per  Curiam. — The  principal  item  in  this  will  which  devises  to 
John  Staudt  a  farm  in  Bern  township,  certainly  would  give  to 
him  a  fee  simple.  But  the  intention  of  a  testator  when  discovered 
by  an  examination  of  all  parts  of  his  will  must  govern.  Therefore, 
when  we  come  to  the  item  defining  the  power  of  his  children  over 
the  estates  given  to  them,  we  discover  plainly  that  he  intended 
to  confer  a  life  estate  only  and  not  merely  to  restrict  their  power 
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over  a  precedently-conferred  fee  simple.  The  power  to  devise 
given  in  the  last  item  is  certainly  consistent  with  the  gift  of  a  life 
estate  ;  indeed  it  would  be  unnecessary  had  the  testator  intended 
John  to  have  a  fee  simple.  We  see  no  error  in  the  conclusion  of  ^ 
the  learned  judge. 

Judgment  affirmed. 


Breisch  et  al.  versus  Coxe  d  al. 

1.  Coxe,  the  owner  of  a  number  of  tracts  of  unseated  land,  went  to  the 
treasurer  to  pay  the  taxes  and  received  from  him  a  tabulated  statement  of 
county,  state  and  road  taxes  on  the  several  tracts ;  he  paid  the  whole  amount 
and  the  treasurer  gave  him  a  receipt  dated  April  30th  1852,  **  in  full  of  all 
the  taxes  ♦  *  ♦  upon  the  several  tracts  *  *  *  above  mentioned,  the  property 
of  said  Coxe/'  Against  one  tract  in  the  statement  state  and  county  tax  was 
entered,  but  no  road  tax.  Road  tax  for  this  tract  had  been  returned  to  the 
commissioners  by  the  supervisors  January  8th  1852 ;  it  was  sold  for  this  tax 
June  14th  1852.     Held,  that  the  purchaser  took  no  title. 

2.  A  sale  of  unseated  land  is  void  if  there  were  an  actual  pre-payment  of 
taxes. 

3.  The  Act  of  March  13th  1815,  sect.  4,  which  forbids  recovery  by  the 
owner,  except  in  case  of  payment  of  taxes  before  sale,  or  redemption  within 
two  years,  does  not  exclude  recovery  where  the  title  is  defective  for  other 
causes. 

4.  The  payment  of  tax  is  a  duty,  a  failure  of  which  is  the  fault  of  the 
owner,  but  he  is  not  responsible  for  the  steps  leading  to  it. 

5.  The  owner  must  apply  to  the  treasurer  for  the  taxes  assessed  against 
his  land,  and  he  has  performed  his  duty,  although  the  officer  fail  to  give  him 
correct  information. 

6.  It  is  not  the  owner's  duty  to  search  the  tax  books ;  the  treasurer  cannot 
lay  them  before  him  and  compel  him  to  search  for  himself. 

7.  If  the  owner  pays  all  the  taxes  stated  by  the  treasurer,  he  has  done  his 
whole  duty. 

8.  A  bond,  fide  attempt  to  pay  all  the  taxes,  frustrated  by  the  fault  of  the 
treasurer,  stands  as  the  equivalent  of  actual  payment 

9.  The  road  tax  in  this  case  having  been  returned  by  the  supervisors  to 
the  treasurer  before  the  statement  was  made,  the  omission  from  the  statement 
of  taxes  was  his  fault. 

10.  The  statement  and  receipt  in  this  case,  their  correctness  not  being 
assailed,  were  clear  evidence  tnat  Coxe  asked  the  treasurer  for  the  taxes 
assessed  and  due  by  him  and  paid  all  that  was  demanded. 

11.  The  owner  is  not  bound  to  take  notice  of  a  sale  of  unseated  land  where 
the  treasurer  has  no  authority  to  make  the  sale ;  the  sale  being  void  for 
want  ofjurisdiction. 

12.  Where  the  treasurer  has  authority  to  do  the  act  and  he  errs  in  the 
proceeding  in  which  he  exercises  his  authority,  the  owner  must  take  notice. 

13.  The  limitation  in  the  Act  of  April  3d  1804  does  not  apply  to  a  case 
where  the  treasurer  has  no  authority  to  make  the  sale  because  no  tax  appears 
to  hare  been  and  was  assessed,  and  the  tax  has  not  been  due  for  a  year  and 
has  been  unpaid ;  nor  when  a  bonft  fide  offer  to  pay  has  been  frustrated  by 
the  negligence  of  the  treasurer  to  give  information  of  the  taxes. 

March  9th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mbrcur, 
Gordon,  Paxson  and  Woodward,  JJ. 
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Error  to  the  Court  of  Common  Pleas  of  Schuylkill  county :  Of 
January  Term  1876,  No.  49. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  North 
Union  township,  containing  400  acres  and  allowance  surveyed  on 
a  warrant  to  Matthew  Smith  granted  June  13th  1793,  adjoining 
John  Dunlap,  Robert  Robe,  John  Davidson,  Thomas  Rees  and 
George  Langs.  The  writ  was  issued  June  9th  1870  at  the  suit  of 
Charles  S.  Coxe,  Franklin  Coxe  and  Tench  C.  Coxe,  against  Jacob 
Breisch,  William  Michael,  Stephen  Michael,  Benjamin  Bitter, 
Henry  Lebo  and  Cornelius  Wagner. 

On  the  21st  of  October  1875,  Charlemagne  Tower  was  added 
as  plaintiff  as  the  alienee  of  an  interest  in  the  land  in  dis- 
pute. 

The  case  was  tried  on  the  same  day  before  Pershing,  P.  J. 

The  plaintiffs  gave  in  evidence  the  warrant  and  survey  October 
12th  1793,  bounded  and  containing  as  above  stated.  This  title 
became  vested  in  Tench  Coxe  about  March  1st  1794.  On  the 
20th  of  March  1801,  Tench  Coxe  made  an  assignment  for  the 
benefit  of  his  creditors  to  Peter  S.  Duponceau  and  others ;  the 
other  assignees  conveyed  to  Peter  S.  Duponceau  ;  he  conveyed  to 
Charles  S.  Coxe  upon  the  same  trust.  Tench  Coxe  died  having 
made  a  will  which  was  proved  July  17th  1822;  he  appointed 
Charles  S.  Coxe  and  others  the  executors  with  power  to  sell  and 
convey  his  land.  On  the  30th  of  May  1830  a  patent  for  the  land 
in  dispute  was  issued  to  Charles  S.  Coxe  "  in  trust  for  the  assignees 
of  Tench  Coxe,  deceased." 

This  land  was  sold  for  taxes  of  1820,  and  conveyed  by  the  county 
treasurer  to  John  Schall  on  the  30th  of  July  1822 ;  Schall  as- 
signed to  Charles  S.  Coxe  on  the  11th  of  August  1829;  Coxe 
then  held  for  the  same  trust  as  he  had  previously  to  the  sale. 

By  various  devises  and  other  conveyances  of  persons  claiming 
under  Tesch  Coxe,  deceased,  his  title,  as  well  as  that  under  the 
tax  sale,  passed  to  the  plaintiffs  in  this  case. 

The  plaintiffs  gave  evidence  of  assessments,  which  did  not  appear 
to  include  road  tax,  on  this  tract  as  unseated  in  the  name  of  Smith 
from  1821  to  1830  inclusive ;  and  from  1831  to  1870  inclusive  in 
the  name  of  "  Charles  S.  Coxe,  grantee  in  trust  for  the  estate  of 
Tench  Coxe,  deceased,**  and  of  the  payment  of  the  taxes. 

Defendants  gave  in  evidence  assessments  in  Union  township, 
viz. : — 

1850.— Matthias  Smith,  400  acres,  valuation  $200,-80  cents 
and  60  cents. 

1851.— Same. 

Also:  " Extract  books." 

400  acres,  Matthias  Smith.     County  tax  of  1850,  80  cents. 

State  tax,  60.     Road  tax,  $1.20. 

31  P.  F.  Smith— 22 
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1851.— County  tax,  80  cents.  State  60;  total  $4.00:  sold  for 
$5.50. 

Also:  Treasurer's  sale  book  for  1852. 

Matthias  Smith  to  Joseph  S.  Patterson,  sold  for  $7.63. 

Sale  held  in  Pottsville,  June  14th  1862. 

Treasurer's  deed,  dated  .11th  September  1852;  assignment 
on  deed,  dated  February  3d  1855,  from  Patterson  to  Franklin 
Stewart. 

Patterson's  title  became  vested  in  Jacob  Breisch  and  William 
Michael,  October  12th  1869. 

There  was  evidence  that  the  tract  assessed  as  '^  Matthias  Smith*' 
was  the  same  as  that  assessed  "  Matthew  Smith." 

Also :  Return  of  road  tax  for  1850,  made  by  the  supervisors  of 
Union  township. 

Matthias  Smith  400  acres;  valuation  $200.  Road  tax  $1.20. 
Returned  and  filed  in  the  commissioners'  office,  January  8th  1852 ; 
copy  returned  into  the  treasurer's  office,  January  2d  1852. 

The  supervisors  of  Union  township  testified  that  no  road  tax 
had  been  paid  to  them  on  the  Matlhias  or  Matthew  Smith  tract. 

The  plaintiffs  in  rebuttal  gave  in  evidence, 

^'  An  account  of  all  taxes  assessed  and  unpaid  on  the  land  men- 
tioned below,  situate  in  Union  and  Rush  townships,  in  Schuylkill 
county,  the  property  of  Charles  S.  Coxe,  Esq.,  trustee  of  the  estate 
of  Tench  Coxe,  Esq.,  deceased." 

This  paper  was  for  the  taxes  of  25  tracts ;  it  was  arranged  in 
columns  headed  respectively,  "County,"  "State,"  "Road," 
"  School,"  for  each  of  the  years  1850  and  1851. 

One  of  the  tracts  contained  in  the  paper  was  the  Matthew  Smith 
tract,  opposite  to  it  in  each  year  in  the  county  tax  column  was 
"  80,"  and  in  the  state  "  60."  There  was  nothing  in  either  the 
road  or  school  column ;  the  total  carried  out  against  this  tract 
was  $2.80. 

Against  some  of  the  tracts  was  charged  road  tax  in  each  year, 
and  against  some  there  was  no  such  charge.  The  whole  taxes 
footed  up  $230.17,  including  costs  of  advertising. 

At  the  end  of  the  statement  was  a  receipt  as  follows : — 

"  Received  April  30th  1852,  of  Charles  S.  Coxe,  Esq.,  trustee 
of  the  estate  of  Tench  Coxe,  Esq.,  deceased,  two  hundred  and 
thirty  dollars  and  seventeen  cents,  in  full  for  the  taxes,  interests, 
and  costs  upon  the  several  tracts,  part  of  tracts,  and  parcels  of  un- 
seated land  above  mentioned,  the  property  of  the  said  Charles  S. 
Coxe,  Esq.,  trustee  of  the  estate  of  Tench  Cox,  Esq.,  deceased, 
and  that  sum  being  all  the  taxes  assessed  and  now  due  on  the  said 
unseated  land  with  the  interests  and  costs  thereon. 

G.  D.  BOYER, 

Treasurer  of  Schuylkill  county." 
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Also:  "An  account  of  all  taxes  assessed  and  unpaid  on  the 
lands  mentioned  below,  situate  in  Union,  Rush  and  Mahanoy 
townships,  Schuylkill  county,  the  property  of  Charles  S.  Coxe, 
Esq.,  trustee  of  the  estate  of  Tench  Coxe,  Esq.,  deceased.** 

This  paper  was  for  taxes  on  twenty-six  tracts.  For  each  of  the 
years  1850  and  1851,  there  was  on«  column  only  which  was  headed 
'*  Road."  For  the  years  1852  and  1853,  the  columns  were  arranged 
as  in  the  former  paper — a  number  of  the  tracts  were  charged  with 
road  tax  in  some  of  the  four  years,  and  not  in  others. 

The  Matthew  Smith  tract  had  no  charge  of  road  tax  for  1850, 
but  was  charged  with  road  tax  for  1851,  and  county,  state  and 
road  tax  for  the  other  two  years.  The  aggregate  of  taxes  carried 
out  against  this  tract  was  $10.80.  The  total  of  charges  for  taxes, 
interest  on  state  tax  and  advertising,  as  footed  up  on  this  paper, 
was?659.25. 

To  this  statement  was  a  receipt,  as  follows : — 

"  Received  3d  June  1854,  of  Charles  S.  Coxe,  Esq.,  trustee 
of  the  estate  of  Tench  Coxe,  Esq.,  deceased,  the  sum  of  six  hun- 
dred and  fifty-nine  dollars  and  twenty-five  cents,  in  full  for  all  the 
taxes  upon  the  several  tracts,  parts  of  tracts,  and  parcels  of  un- 
seated land  above  mentioned,  the  property  of  the  said  Charles  S. 
Coxe,  trustee,  as  aforesaid,  that  sum  being  all  the  taxes  assessed 
and  now  due  on  the  said  land  with  "he  interests  and  costs  thereon. 

Isaac  Ward,  Treasurer." 

Both  receipts  were  duly  acknowledged,  but  neither  had  been 
recorded,  under  the  Act  of  March  9th  1847,  §  1,  Pamph.  L.  279, 
1  Br.  Purd.  470,  pi.  63. 

The  defendants*  points  were  : — 

1.  The  tax  sale  of  1852  to  Joseph  S.  Patterson  is  based  on 
a  regular  assessment  and  sale  of  the  land  in  suit.  It  appears, 
by  the  evidence  of  the  defendant  and  that  of  the  supervisors  for 
Union  township  for  1850,  that  the  road  taxes  for  that  year  were 
unpaid,  and  that  Charles  S.  Coxe,  having  applied  to  the  treasurer 
on  the  30th  of  April  1852,  and  having  paid  the  county  and  state 
taxes  for  1850  and  1851,  on  land  assessed  to  Charles  S.  Coxe, 
but  not  the  road  taxes,  for  the  year  1850,  he  cannot  take  advan- 
tage of  any  allegation  that  he  was  misled  by  the  county  treasurer 
in  this  suit,  the  same  having  been  brought  more  than  five  years 
after  the  delivery  of  the  treasurer's  deed  to  Patterson. 

2.  Under  all  the  evidence  in  this  cause,  the  verdict  of  the  jury 
must  be  for  the  defendant. 

3.  Coxe  paid  but  the  state  and  county  taxes,  when  in  fact  there 
were  county,  state  and  road  taxes  due.  The  records  in  the  trea- 
surer's office  were  notice  to  Coxe,  and  he  was  not  only  presumed  to 
know,  but  did,  in  fact,  have  notice  from  the  records  that  the  road 
taxes  were  due,  and  from  his  own  receipt  that  they  were  unpaid. 
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Hence,  if  the  jury  believe  that  Coxe  was  not  misled  by  the  county 
treasurer,  of  which  there  is  no  positive  evidence  in  this  case,  and 
neglected  to  pay  the  road  tax,  the  defendant  is  entitled  to  a  verdict 
And  this  is  so  from  the  fact  that  the  county  treasurer  has  no  right 
to  take  less  than  the  taxes  due ;  and  in  such  case  it  would  be  a 
fraud  upon  the  county,  and  the  receipt  would  not  avail  Coxe,  who 
was  a  party  to  it,  and  which  on  its  face  showed  that  he  had  not 
paid  the  road  taxes. 

The  court  charged : — 

*****  It  appears  that  by  some  conveyances  the  title  of  this 
land  was  vested  in  Tench  Coxe,  and  that  a  patent  issued  to  Charles 
S.  Coxe,  in  trust  for  the  assignees  of  Tench  Coxe,  for  the  land  in 
dispute.  This  was  followed  with  an  assessment  of  taxes  for  the 
years  1820  and  1821,  and  a  treasurer's  sale  to  John  Schall,  in 
1822.  That  was  followed  in  1829  by  a  transfer  of  Schall's  title  to 
Charles  S.  Coxe,  thus  putting  the  title  to  this  land,  as  I  under- 
stand it  to  be  conceded,  in  the  same  parties  who  held  it  prior 
to  the  tax  sale.  Then  the  plaintiffs  produce  assessments  esta- 
blishing payment  of  taxes  from  1821  to  1870  inclusive — a  period 
of  almost  fifty  years.  From  1831  to  1870,  a  period  of  nearly 
forty  years,  the  land  was  assessed  in  the  name  of  Charles  S.  Coxe, 
in  trust  for  the  heirs  of  Tench  Coxe,  deceased.  This  would  show 
a  title  on  the  part  of  the  plaintiffs,  which  would  give  them  the  right 
to  recover,  unless  the  defendants  have  shown  a  better  title. 

"  The  title  on  the  part  of  the  defendants  is  a  tax  title.  It 
appears  that  in  1850  and  1851,  this  Matthew  Smith  tract  was 
assessed  for  certain  taxes,  and  that  it  was  sold  at  treasurer's  sale 
to  Joseph  S.  Patterson,  and  that  his  title  was  transferred  to  Frank- 
lin Stewart,  and  by  him  to  Jacob  Breisch.  Mr.  Breisch  claims 
under  this  tax  sale  *  *  *  It  is  alleged  that  as  this  is  a  junior 
tax  sale,  he  has  a  right  to  retain  the  land  under  this  tax  title ;  and 
this  raises  the  question  in  controversy  here. 

"  On  the  part  of  the  plaintiffs,  this  tax  title  of  Mr.  Breisch  is 
met  by  receipt  of  the  treasurer  of  the  county,  in  which  it  is  shown 
that  there  is  a  full  payment  of  all  the  taxes  assessed  on  the  land 
of  Charles  S.  Coxe,  as  the  trustee  of  the  Tench  Coxe  estate  ;  and 
they  claim  that  holding  these  receipts  of  the  ofiicer  of  the  county 
for  full  payment  of  all  the  taxes,  the  sale  of  the  land  was  invalid, 
and  would  vest  no  title  in  the  purchasers.  The  first  receipt  is 
dated  in  1852,  April  30th.  This  is  followed  by  a  receipt  from 
the  county  treasurer,  in  1854,  within  the  period  allowed  for  the 
redemption  of  land  sold  for  taxes,  for  six  hundred  and  some  dol- 
lars, which  is  also  said  to  be  '  all  the  taxes  assessed  and  now  due 
on  the  said  land,  with  the  interest  and  costs  thereon' — showing 
that  Charles  S.  Coxe  went  to  the  office  of  the  county,  and,  as  it  would 
appear  from  the  evidence,  was  furnished  by  the  treasurer  of  the 
county  himself,  all  the  taxes  with  the  costs  that  were  assessed  upon 
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the  tract  of  land  which  he  claimed  to  own.  And  it  is  held  by  the 
plaintiffs  here  that  this  is  an  effectual  answer  to  the  title  set  up  bj 
the  defendant  under  the  treasurer's  sale. 

"  There  are  other  questions  involved  in  this  case,  but  we  do  not 
feci  disposed  to  take  up  the  time  by  discussing  them.  We  have 
listened  to  the  very  able  arguments  of  counsel  in  the  case,  with  an 
anxious  desire  to  arrive  at  what  was*  the  law  which  should  govern 
us  in  giving  instructions  to  you.  [We  are  firmly  impressed  with 
the  belief  that  these  receipts  are  suflScient  to  sustain  the  position 
taken  by  the  plaintiffs  h^re ;  that  the  limitation  of  five  years, 
found  in  the  Act  of  1804,  would  not  apply  to  the  facts  of  this  case.] 
[We  therefore  instruct  you  that,  under  the  evidence  in  this  case, 
your  verdict  should  be  for  the  plaintiffs.'*] 

The  verdict  was  for  the  plaintiffs. 

The  defendants  took  a  writ  of  error ;  they  assigned  for  error, 

1,  2.  The  parts  of  the  charge  in  brackets. 

8,  4,  6.  declining  to  affirm  defendants*  points. 

jP.  p.  Deweea  and  F.  TT.  Hughes  (with  whom  were  J.  J.  Clark y 
0.  P.  Bechtel  and  (?.  E.  Farquhar)^  for  plaintiffs  in  error. — To 
authorize  the  sale  of  land  for  taxes,  it  must  be  unseated  when 
assessed  in  fact ;  the  tax  must  have  been  due  for  a  year  and  unpaid  : 
Laird  v.  Iliester,  12  Harris  453 ;  McReynolds  v.  Longenberger,  7 
P.  F.  Smith  13.  The  fact  that  the  transcript  for  the  road  tox  of 
1850  was  delivered  to  the  treasurer  only  on  the  20th  day  of  Janu- 
ary 1852,  and  the  sale  in  June  1852  was  but  an  irregularity  and 
was  protected  by  the  Act  of  13th  March  1815,  sect.  4  ;  4  Sm.  Laws 
301,  2  Br.  Purd.  1447,  pi.  30.  Land  becomes  debtor  for  the  tax 
by  being  returned  assessed  and  valued,  and  the  rate  per  cent,  fixed  : 
McDermott  v.  Hoffman,  20  P.  F.  Smith  54.  The  presumption  is, 
that  township  officers  levied  their  rate  per  cent.,  and  returned  it 
when  required  by  law :  Heft  v.  Gephart,  15  P.  F.  Smith  510 ;  Mc- 
Reynolds V.  Longenberger,  25  Id.  24.  It  was  a  fact  known  to  the 
supervisors  of  Union  township  that  the  assessment  of  "  Charles  S. 
Coxe,  trustee,  &c.,  warrantee,  Matthias  Smith,**  and  the  assessment 
of  "  Matthew  Smith**  applied  to  the  same  land.  Their  return  was 
entirely  correct.  To  whom  unseated  land  is  assessed  is  a  matter 
of  no  moment,  provided  it  is  in  a  name  identified  with  the  land  or 
the  title :  Strauch  v.  Shoemaker,  1  W.  &  S.  176 ;  Harper  v.  Mc- 
Keehan,  3  Id.  238 ;  Russell  v.  Werntz,  12  Harris  338 ;  Philadel- 
phia  V.  Miller,  13  Wright  440 ;  Glass  v.  Gilbert,  8  P.  F.  Smith 
266  ;  Murray  v,  Guilford,  8  Watts  550  ;  Dougherty  v.  Dickey,  4 
W.  &  S.  446 ;  Hunter  v.  Cochran,  3  Barr  105 ;  Montgomery  v. 
Meredith,  5  Harris  42 ;  Levick  v.  Brotherline,  24  P.  F.  Smith 
149.  Land  is  liable  for  the  payment"  of  several  taxes  levied  once, 
and  only  once :  Gilmore  v,  Thompson,  3  Watts  109.  The  trea- 
surer has  no  power  to  exonerate  the  owner  of  land  from  the  pay- 
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ment  of  taxes ;  he  is  merely  an  executive  officer  ;  all  discretionary 
powers  relating  to  such  moneys  and  unpaid  taxes  are  vested  in  the 
county  commissioners  :  Steiner  v.  Coxe,  4  Barr  13  ;  Philadelphia 
V.  Miller,  13  Wright  440 ;  Brown  v.  Commonwealth,  2  Rawle 
44. 

The  treasurer,  in  offering  the  Matthias  Smith  tract  for  sale 
in  June  1852,  asserted  to  th6  public  that  not  only  the  road  but 
that  also  the  state  and  county  taxes  were  unpaid  for  the  years 
1850  and  1851 :  Laird  v.  Hiester,  12  Harris  464 ;  Burd  v.  Pat- 
terson,  10  Id.  223.  It  is  not  essential  to  the  validity  of  a  sale  of 
unseated  lands  for  taxes,  that  it  should  be  sold  two  years  after 
the  tax  was  assessed  ;  they  may  be  sold  at  any  subsequent  sale : 
Paden  v.  Akin,  7  W.  &  S.  456: 

The  question  of  the  payment  of  redemption  money  is  a  very 
different  one.  There  the  treasurer  is  presumed  to  know  the  exact 
amount  required  to  redeem,  and  if  such  redemption  is  made  at  the 
proper  time,  it  is  valid,  though,  by  mistake  of  the  county  treasurer, 
tho  owner  did  not  pay  all  the  taxes  that  were  against  the  land : 
Bubb  v.  Tompkins,  11  Wright  359 ;  Dietrick  v.  Mason,  7  P.  F.' 
Smith  40 ;  Liggett  v.  Long,  7  Harris  499 ;  Irwin  v.  Trego,  10 
Id.  368 ;  Huzzard  v.  Trego,  11  Casey  11 ;  Rogers  v,  Johnson,  17 
P.  F.  Smith  49.  In  case  of  a  mistake  as  to  the  amount  paid,  it 
must  appear  that  the  fault  was  exclusively  that  of  the  treasurer : 
Lamb  v,  Irwin,  19  P.  F.  Smith  436 ;  Bubb  v.  Tompkins,  11 
Wright  359.  The  duty  of  the  owner  is  to  see  that  the  taxes  unre- 
turned  were  paid :  Baird  v.  Cahoon,  5  W.  &  S.  540 ;  Burd  v. 
Patterson,  10  Harris  219. 

By  the  4th  sect,  of  the  Act  of  13th  March  1815,  supra^  if  the 
owner  of  land  sold  shall  make  within  two  years  after  such  sale  an 
offer  of  the  amount  of  taxes  for  which  the  lands  were  sold,  and 
the  costs,  together  with  an  additional  sum  of  25  per  cent,  on  the 
same,  to  the  county  treasurer,  "  and  if  it  shall  be  refused  by  the 
treasurer,  or  in  case  the  owner  of  land  so  sold  shall  have  paid  the 
taxes  due  on  them  previously  to  the  sale,  then,  and  in  either  of 
these  cases,  said  owner  shall  be  entitled  to  recover  the  same  by  due 
course  of  law,  but  in  no  other  case  and  on  no  other  plea  shall  an 
action  be  sustained."  By  the  Act  of  April  3d  1804,  sect.  3,  4  Sm. 
Laws  202,  2  Br.  Purd.  1448,  pi.  31,  "  no  action  for  the  recovery 
of  said  lands  shall  lie,  unless  the  same  be  brought  within  five  years 
after  the  sale  thereof,  for  taxes,  as  aforesaid.**  These  acts  are  in 
pari  materidj  and  limit  the  right  of  action  by  the  owners  of  un- 
seated lands  against  a  purchaser,  to  five  years :  Ash  v.  Ashton,  3 
W.  &  S.  510,  The  Act  of  1815  repealed  only  so  much  of  the 
Act  of  1804  as  it  altered  or  supplied ;  the  limitation,  therefore, 
of  five  years,  in  the  Act  of  1804,  is  in  full  force :  McCall  v. 
Himebaugh,  4  W.  &  S.  164;  Sheik  v.  McElroy,  8  Harris  25; 
Robb  v.  Bowen,  9  Barr  71 ;  Burd  v.  Patterson,  10  Harris  219 ; 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  848 

[Breisch  v,  Coxe.] 

Iddings  V,  Cairns,  2  Grant  88 ;  Rogers  v.  Johnson,  17  P.  F.  Smith 
43 ;  Johnston  r.  Jackson,  20  Id.  168.  Since  the  Act  of  March 
29th  1824,  8  Sm.  Laws  291,  2  Br.  furd.  1448,  pi.  34,  the  limita- 
tion  under  the  Act  of  1804  commences  from  the  sale  and  the 
delivery  of  the  deed :  Ash  v.  Ashton,  3  W.  &  S.  510;  Bradford 
V.  Dornseif,  2  Penna.  R.  603; — Robb  v.  Bowen,  9  Barr  71,  and 
the  other  cases  above  cited  with  it.  The  limitation  is  in  full  force, 
even  when  the  conditions  of  sale  upon  which  the  purchaser  at  tax 
sale  relies,  have  not  been  complied  with  :  same  cases.  The  only 
method  in  which  the  owner  can  avoid  bringing  his  action  of  eject- 
ment within  five  years,  is  by  taking  actual  possession  of  the  land ; 
there  the  owner  of  the  tax  title  must  show  the  requisites  under 
the  provisions  of  the  Act  of  1815:  Cranmer  v.  Hall,  4  W.  &  S. 
86  ;  Hole  v.  Rittenhouse,  7  Harris  305 ;  Rogers  v.  Johnson,  17 
P.  F.  Smith  43 ;  McReynolds  v.  Longenberger,  7  Id.  29 ;  Bigler  v. 
Earns,  4  W.  &  S.  137  ;  Sherman  v.  Woodburn,  10  Barr  511. 
The  presumption  of  payment  arising  from  the  duty  of  the  owner 
to  pay  his  taxes  is  overthrown  by  the  counter  presumption  that 
the  officers  of  the  county  have  not  violated  their  duty  by  selling 
the  land  after  the  taxes  are  paid  :  Ankeny  v.  Albright,  8  Harris 
157.  The  defendants*  title  cannot  be  swept  away  by  an  unau- 
thorized and  unwarranted  receipt  by  the  treasurer,  false,  as  a 
matter  of  fact,  unrecorded,  and  filed  away  for  over  twenty-three 
years  among  the  private  papers. of  the  plaintiff.  The  record  is 
the  muniment  of  title  upon  which  purchasers  depend,  and  they 
are  not  bound  to  look  beyond  it  to  discover  latent  frauds,  of  which 
they  have  no  notice,  and  to  which  there  is  nothing  to  direct  their 
attention :  Hoffman  v.  Strohecker,  7  Watts  86 ;  Price  v.  Junkin, 
4  Id.  85 ;  Fetterman  v.  Murphy,  Id.  424 ;  Cadbury  v.  Duval,  10 
Barr  272 ;  Mode's  Appeal,  6  W.  &  S.  280. 

The  court  should  have  instructed  the  jury  to  render  a  verdict 
for  the  defendants :  1.  Because  the  treasurer's  sale,  upon  which 
the  defendant  relied,  was  of  unseated  land,  properly  assessed  for 
taxes,  due  one  whole  year  and  unpaid.  2.  Because  the  purchaser 
fulfilled  all  the  conditions.  8.  Because  the  purchaser  was  not 
bound  by  any  unauthorized  declarations  to  Coxe,  false  in  point  of 
fact,  of  which  he  has  no  notice,  and  especially  was  he  not  bound 
in  the  face  of  a  contrary  declaration  of  the  treasurer,  truthfully 
made  in  the  course  of  his  official  duty.  4.  Because  Coxe  was  put 
upon  inquiry  as  to  the  payment  of  taxes  by  reason  of  the  trea- 
surer's sale  of  the  Matthias  Smith  tract  to  Patterson,  which  involved 
the  assertion  that  the  taxes  were  unpaid,  and  was,  therefore,  bound 
to  inquire  into  the  truth  of  the  fact  asserted  in  his  receipt,  that 
all  taxes  against  the  land  were  included  therein.  5.  Because  Coxe 
neglected  to  redeem  from  the  treasurer  s  sale  of  1852.  6.  Because 
Coxe  allowed  eighteen  years  to  elapse  without  bringing  his  action 
of  ejectment,  whereby  innocent  parties,  relying  upon  the  law  rela- 
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tive  to  tax  sale,  and  the  verity  of  the  public  record,  have  become 
involved. 

G.  R,  Kaercher  and  F.  B.  Gowen,  for  defendants  in  error. — 
The  sale  to  Patterson  on  the  14th  June  1852,  was  void  because 
the  road  tax  had  not  been  returned  one  whole  year  previous  to  the 
sale 

By  the  Act  of  30th  March  1811,  §1,5  Sm.  Laws  251, 2  Br.  Purd. 
1289,  sect.  55  :  "  No  land  shall  be  sold  for  road  taxes  until  twelve 
months  after  the  transcripts  have  been  delivered  to  the  treasurers, 
&c.  In  this  case  six  months  had  not  elapsed.  This  being  a  requi- 
site, without  which  there  was  no  authority  to  sell,  the  sale  was 
void  and  no  title  passed  to  Patterson.  The  absence  of  the  requi- 
sites of  a  valid  sale  involved  exemption  from  the  penalties  of  the 
Acts  of  1804  and  1815 :  Laird  v.  Hiester,  12  Harris  463 ;  Mc- 
Reynolds  v.  Longenberger,  25  P.  F.  Smith  13. 

Judge  Coxe  did  all  that  was  required  from  him  when  he  paid 
all  the  taxes  demanded  of  him  in  the  accounts  furnished  by  the 
treasurer,  and  sale  on  another  and  double  assessment  of  the  same 
land  was  void.  The  error  of  the  oflBcer  will  not  deprive  the  owner 
of  his  land :  Baird  v.  Gaboon,  6  W.  &  S.  541 ;  Dougherty  v. 
Dickey,  4  Id.  446 ;  Laird  v.  Hiester,  12  Harris  464. 

The  unseated  land  laws  are  intended  to  enforce  the  payment  of 
taxes,  and  their  purpose  is  fulfilled  when  the  duty  is  performed. 
If  it  be  sold  after  that,  it  is  through  the  error  of  some  officer, 
which  cannot  be  visited  on  the  owner.  The  sale  involves  an 
assertion  by  the  treasurer  that  the  taxes  are  unpaid,  and  the 
purchaser  relies  upon  this  or  on  his  own  investigations,  and  his 
title  depends  upon  its  truth :  Halsey  v.  Blood,  5  Casey  319 ; 
Bubb  V.  Tompkins,  11  Wright  359 ;  Price  v.  Mott,  2  P.  F.  Smith 
816  ;  Philadelphia  v.  Lyman,  6  Id.  604 ;  Dietrick  v.  Mason,  7 
Id.  43. 

The  curative  provisions  of  the  Act  of  1815  and  the  limitation  of 
the  Act  of  1804,  protect  the  tax  title  against  irregularities,  after 
the  lapse  of  five  years,  not  against  the  absence  of  the  requisites  of 
a  valid  sale. 

The  requisites  of  a  valid  sale  must  be  present,  or  the  sale  is  void 
and  no  title  passes :  Laird  v,  Hiester,  12  Harris  463.  That  the 
land  was  unseated  at  the  time  of  the  assessment ;  that  a  tax  ap- 
pears to  have  been,  and  was  in  fact,  assessed  upon  it  by  the  proper 
officer,  for  one  whole  year,  and  remains  unpaid,  are  requisite  to  a 
valid  sale  ;  their  absence  involves  exemption  from  the  penalties  of 
the  Acts  of  1804  and  1815 :  Hunter  v.  Cochran,  8  Barr  107 ; 
McReynolds  v.  Longenberger,  25  P.  F.  Smith  13;  Ankeny  v. 
Albright,  8  Harris  157 ;  Levick  v.  Brotherline,  24  P.  F.  Smith 
149 ;  Wilmoth  v.  Canfield,  26  Id.  158 ;  Rogers  v.  Johnson,  17  Id. 
49.     It  matters  not  by  whom  the  taxes  were  paid.     It  is  enough 
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that  they  were  paid  by  somebody :  Strauch  v.  Shoemaker,  1  W. 
&  S.  176 ;  Montgomery  v.  Meredith,  5  Harris  47.  Being  paid, 
the  power  of  the  treasurer  in  relation  to  the  sale  of  unseated  land 
was  exhausted.  The  lien  of  the  unpaid  taxes  being  divested,  a 
subsequent  sale  is  invalid,  as  well  against  the  owner  as  the  person 
who  holds  the  prior  tax  title ;  Dougherty  v.  Dickey,  4  W.  &  S. 
146.  An  Act  of  1804  does  not  apply  :  Irwin  v.  Trego,  10  Harris 
371. 

Chief  Justice  Agxew  delivered  the  opinion  of  the  court,  May  8  th 
1876. 

The  first  and  important  question  in  this  case  is,  whether  an 
offer  to  the  county  treasurer,  of  payment  of  all  the  taxes  due  upon 
unseated  lands,  and  a  payment  by  the  owner,  of  all  sums  made 
known  to  him  by  the  treasurer,  is  equivalent  to  an  actual  payment 
of  the  whole,  and  will  prevent  a  valid  sale  of  the  land  for  an  un- 
paid balance  not  made  known  by  the  treasurer  ?  It  is  undisputed 
that  the  sale  is  void  if  there  be  actual  pre-payment  of  the  tax. 
The  4th  section  of  the  Act  of  13th  March  1815,  6  Sm.  Laws  301, 
is  expressly  on  this  point,  and  the  right  is  recognised  in  many 
cases  :  Dougherty  v.  Dickey,  4  W.  &  S.  446 ;  Hubley  v.  Keyser, 
2  Penna.  496 ;  Baird  v.  Gaboon,  4  W.  &  S.  540 ;  Kennedy  v. 
Daily,  6  Watts  269 ;  Ankeny  v.  Albright,  8  Harris  157 ;  Laird 
V.  Hiester,  12  Harris  463. 

But  it  is  contended  that  a  tender  of  payment  is  not  within  the 
express  words  of  the  4th  section  of  the  act,  which  forbids  recovery 
except  in  the  case  of  redemption  within  two  years,  or  a  payment 
of  the  taxes  before  the  sale.  It  is  said,  that  being  not  paid  in 
fact,  the  owner  is  bound  to  know  it;  the  jurisdiction  of  the  trea- 
surer remains,  and  the  purchaser  will  not  be  affected  by  an  act  or 
neglect  of  the  treasurer  not  appearing  in  the  proper  books.  The 
Act  of  1815  is,  indeed,  very  express,  that  the  owner  shall  recover 
after  a  sale  for  taxes,  "in  no  other  case,  and  on  no  other  plea," 
than  the  two  mentioned.  Yet  it  has  been  held  that  these  words 
were  not  intended  to  exclude  recovery,  where  the  tax  title  is  ob- 
viously defective,  for  other  good  causes.  Thus,  in  the  cases  of 
Sutton  V.  Nelson,  10  S.  &  R.  238,  and  Connelly  v.  Nedrow,  6 
Watts  451,  it  was  held  that  the  omission  of  the  purchaser  to  give 
a  bond  for  the  surplus  of  the  bid  over  taxes  and  costs,  is  fatal; 
and  that  even  payment  of  the  whole  bid  to  the  treasurer  is  not 
sufficient.  So  in  Bartholomew  v.  Leach,  7  Watts  472,  it  was 
determined  that  if  the  surplus  bond  contains  no  description  of  the 
land  sold,  it  is  fatal  to  the  sale.  In  Coney  v.  Owen,  6  Watts  435, 
it  was  held  that  a  sale  for  taxes  actually  assessed  upon  donation 
land,  during  the  life  of  the  soldier,  is  void ;  the  soldier  being  en- 
titled to  exemption  from  taxes  on  such  land  during  his  lifetime. 
There  was  jurisdiction  to  sell  in  all  these  cases ;  in  the  soldier's, 
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general  jurisdiction,  and  in  the  others,  specific  jurisdiction,  yet  the 
sale  was  held  void,  for  what  may  be  termed  fatal  irregularities. 
The  case  before  us  must  be  determined,  therefore,  upon  other  con- 
siderations than  the  mere  words  of  the  act. 

It  must  be  conceded  that  the  payment  of  taxes  js  a  duty,  and  a 
failure  to  perform  it  is  the  fault  of  the  owner.  But  payment  is 
one  thing,  and  the  steps  leading  to  it  are  another.  For  the  latter, 
the  owner  is  not  responsible.  He  cannot  assess  himself,  or  know 
what  is  charged  against  him.  He  must  await  the  action  of  the  agents 
of  the  law.  He  cannot  pay  until  he  is  informed  of  what  he  is  to  pay. 
To  perform  the  duty  of  payment  he  must  apply  to  the  treasurer 
for  the  taxes  charged  against  his  land.  If  this  oflScer  fail  to  give 
him  the  information  on  demand,  on  what  just  principle  shall  it  be 
said  he  has  not  performed  his  duty?  It  is  said,  there  are  the  tax 
books  open  to  inspection,  let  him  search  them.  But  this  is  neither 
his  business  nor  his  duty.  As  was  said  in  Dietrich  v.  Mason,  7 
P.  F.  Smith  40,  the  treasurer  is  the  legal  custodian  of •  the  books 
and  entries  of  the  taxes  necessary  to  show  the  sum  to  be  tendered. 
This  information  it  is  his  duty  to  give,  and  he  cannot  lay  the  books 
before  the  owner,  and  compel  him  to  search  for  himself.  The 
knowledge  of  the  latter  may  be  inadequate  to  find  what  he  needs. 
If  then  the  owner  pays  all  the  taxes  stated  by  the  treasurer, 
he  has  done  his  whole  duty.  He  can  do  no  more :  Baird  v,  Ga- 
boon, 5  W.  &  S.  540 ;  Laird  v.  Hiester,  12  Harris  464.  His  claim 
to  be  protected  against  a  sale  of  his  land  for  taxes  he  stood  ready 
to  pay,  but  which  the  proper  ofiicer  has  failed  to  present  to  him 
on  demand,  is  quite  as  great  as  that  of  the  purchaser  to  be  pro- 
tected against  the  act  of  the  same  oflScer  in  making  a  sale  for  taxes 
actually  paid.  Indeed,  his  equity  is  greater,  for  he  has  a  prior 
title  to  the  land,  which  has  been  wrongfully  exposed  to  sale  for 
an  unknown  trifle  of  tax.  He  would  lose  a  valuable  property, 
sold  for  no  real  equivalent,  while  the  purchaser  pays  but  a  trifle 
of  tax  and  costs,  which,  in  most  instances,  he  can  have  returned  to 
him  if  the  sale  be  void.  In  point  of  want  of  knowledge  they  stand 
upon  a  par;  the  owner's  ignorance  of  the  tax  being  the  equivalent 
of  the  purchaser's  ignorance  of  the  attempt  to  pay  it.  As  a  mat- 
ter of  fact,  too,  purchases  at  tax  sales  are  known  to  be  full  of  risk, 
and  rarely  more  than  a  tithe  of  the  value  of  the  land  is  bid.  It 
is  but  just,  then,  that  a  bon&  fide  attempt  to  pay  all  the  taxes, 
frustrated  by  the  fault  of  the  treasurer,  should  stand  as  the  equiva- 
lent of  an  actual  payment.  It  is  an  almost  universal  rule,  which 
substitutes  a  tender  for  performance,  when  the  tender  is  frustrated 
by  the  act  of  the  party  entitled  to  performance. 

It  is  conceded  that  a  similar  ofi'er  to  redeem  land  already  sold 
for  taxes,  frustrated  by  a  similar  neglect  of  the  treasurer,  will  stand 
good  as  a  redemption.  This  has  been  too  often  decided  to  be 
denied:  Bubb  v.  Tompkins,  11  Wright  359;  Price  v.  Mott,  2 
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P.  F.  Smith  315 ;  Dietrich  v.  Mason,  7  Id.  40 ;  Lamb  v,  Irwin,  19 
Id.  436 ;  Ilalsey  v.  Blood,  5  Casey  319.  But  it  is  said,  that  in 
the  case  of  redemption,  a  duty  lies  on  the  treasurer  to  furnish  the 
means  of  ascertaining  how  much  shall  be  paid.  Yet,  wherein  lies 
the  difference?  We  have  shown  that  the  duty  is  precisely  the 
same.  A  man  cannot  pay  his  taxes,  without  a  knowledge  of  what 
they  are,  better  than  he  can  pay  the  redemption  money  without 
knowledge  of  what  it  is.  If  there  be  a  difference,  it  is  in  favor  of. 
the  owner,  who  goes  to  pay  before  sale,  for  he  is  in  no  fault  what- 
ever, while  he  who  suffers  his  land  to  be  sold  is  in  fault,  and  re- 
demption becomes  his  necessity.  Here  the  whole  fault  was  with 
the  treasurer.  The  road  tax  for  1850  on  the  Matthew  Smith  tract 
was  certified  into  the  treasurer's  oflSce,  on  the  20th  of  January 
1852.  It  was  within  the  treasurer's  oflScial  knowledge  on  the  30th 
of  April  1852,  the  day  when  he  gave  his  receipt  for  all  the  taxes 
assessed  and  due  on  the  Smith  tract. 

The  only  inquiry  remaining  on  this  branch  of  the  case  is,  whether 
the  court  was  justified  in  considering  the  treasurer's  statement  of 
account  of  the  taxes,  and  his  receipt  of  April  30th  1852,  suflicient 
evidence  on  their  face,  that  Charles  S.  Coxe,  the  trustee,  called  on 
the  treasurer,  and  offered  to  pay  all  the  taxes  on  the  Matthew 
Smith  tract.  The  paper  is  headed :  "  An  account  of  all  taxes 
assessed  and  unpaid  on  the  land  mentioned  below,  situate  in  Union 
and  Bush  townships,  in  Schuylkill  county,  the  property  of  Charles 
P.  Coxe,  trustee  of  the  estate  of  Tench  Coxe,  Esq.,  deceased."  In 
this  paper  the  Matthew  Smith  tract  is  certainly  and  particularly 
set  forth,  and  opposite  to  it,  in  the  tax  columns  for  1850  and  1851, 
are  placed  the  county  and  state  taxes,  but  no  road  taxes,  a  blank 
being  left  in  the  column  of  road  taxes.  The  receipt  at  the  bottom 
is  in  these  words :  "  Received,  April  30th  1852,  of  Charles  S. 
Coxe,  Esq.,  trustee  of  the  estate  of  Tench  Coxe,  Esq.,  deceased, 
two  hundred  and  thirty  dollars  and  seventeen  cents,  in  full,  for  the 
taxes,  interest  and  costs,  upon  the  several  tracts,  parts  of  tracts, 
and  parcels  of  unseated  land  above  mentioned,  the  property  of  the 
said  Charles  S.  Coxe,  Esq.,  trustee  of  the  estate  of  Tench  Coxe, 
Esq.,  deceased,  and  that  sum  being  all  the  taxes  assessed  and  now 
due  on  the  said  unseated  land,  with  the  interest  and  costs  thereon." 
The  receipt  was  signed  by  the  treasurer,  G.  D.  Bower,  and  on  the 
same  day  acknowledged  by  him  before  an  associate  judge  of  Schuyl- 
kill county.  This  paper  is  very  formal,  and  in  the  absence  of 
evidence  to  impugn  its  correctness,  is  certainly  very  clear  evidence 
to  any  reasonable  mind,  that  Mr.  Coxe  called  on  the  treasurer  for 
an  account  of  all  the  taxes  then  assessed  and  due  on  his  lands,  and 
paid  all  that  was  demanded  of  him  by  the  treasurer.  No  one,  in. 
view  of  the  paper,  can  doubt  that  the  omission  of  the  road  tax  was 
the  fault  of  the  treasurer,  and  that  the  failure  to  pay  it  was  no  fault 
of  Mr.  Coxe. 
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The  next  question  is,  whether  the  limitation  of  five  years,  con- 
tained in  the  third  section  of  the  Act  of  3d  of  April  1804,  4  Sm. 
Laws  202,  is  a  bar  to  the  plaintiflTs  recovery  ?  That  the  limitation 
is  a  bar  in  all  cases  of  sales  void  for  irregularity  is  well  settled,  and 
it  applies  to  sales  made  since  the  Act  of  1815 :  Bradford  v,  Dorn- 
seiff,  2  Penna.  503 ;  Ash  v.  Ashton,  8  W.  &  S.  510 ;  McCall  v. 
Himebaugh,  4  Id.  164 ;  Robb  v,  Bowen,  9  Barr  71 ;  Burd,  Ex'r, 
V.  Patterson,  10  Harris  219 ;  Iddings  v.  Cairns,  2  Grant  88 ;  Rogers 
V,  Johnson,  17  P.  F.  Smith  43 ;  Johnston  v.  Jackson,  20  Id. 
164.  But  a  distinction  is  stated  in  Rogers  v.  Johnson,  supra, 
between  a  sale  absolutely  void  from  a  want  of  jurisdiction  to  sell, 
and  one  merely  void  because  of  a  fatal  defect  in  the  proceeding. 
In  one  case,  the  treasurer  has  no  authority  whatever  to  make  a 
sale  ;  in  the  other  he  has ;  and  he  errs  only  in  the  proceeding  in 
which  he  exercises  his  authority.  The  owner  is  not  bound  to  take 
notice  of  the  former,  for  it  is  not  to  be  presumed  that  an  oflScer 
will  do  an  act  he  has  no  authority  to  do ;  and  he  cannot  be  im- 
plicated in  the  consequences  of  the  act  where  there  is  no  power  to 
bind  him.  But  where  there  is  authority  to  do  the  act,  the  owner 
must  take  notice,  for  then  he  becomes  implicated  in  the  conse- 
quences. Hence,  if  he  would  take  advantage  of  an  error  of  pro- 
cedure, or  an  irregularity  in  the  execution  of  the  power,  he  must 
do  it  in  due  course  of  law,  and  time  is  part  of  the  course  prescribed. 
It  was  said,  in  Laird  v.  Hiester,  12  Harris  663,  as  a  result  of  the 
cases,  that  "  the  authority  of  a  treasurer  to  sell  unseated  land  for 
taxes  depends  on  the  facts,  that  the  land  was  unseated  at  the  time 
of  the  assessment ;  that  a  tax  appeared  to  have  been,  and  was  in 
fact,  assessed  upon  it  by  the  proper  oflScer ;  and  that  the  tax  has 
been  due  for  one  whole  year,  and  remains  unpaid.  The  absence 
of  either  of  these  facts  involves  exemption  from  the  penalties  of 
the  Acts  of  1804  and  1815."  If,  then,  a  bonfi  fide  offer  to  pay 
all  the  taxes  of  an  unseated  tract,  frustrated  by  the  negligence  of 
the  treasurer  to  give  information  of  all  the  taxes  charged  against 
the  land,  is  the  legal  equivalent  of  actual  payment  of  the  taxes  in 
taking  away  jurisdiction  to  sell,  as  we  have  seen  it  is,  the  conclu- 
sion follows  that  the  limitation  of  five  years  in  the  Act  of  1804 
does  not  apply  to  such  a  case.  The  waht  of  authority  to  sell  is  as 
clear  as  when  the  taxes  have  been  actually  paid,  and  the  owner  is 
not  bound  to  presume  a  sale,  and  follow  up  its  consequences  within 
five  years.  It  is  not  a  mere  irregularity,  which  leaves  the  limita- 
tion in  the  Act  of  1804  in  full  force.  All  the  hardship  attributed 
to  the  purchaser's  want  of  knowledge  is  as  fairly  imputable  to  a 
case  of  actual  payment  as  it  is  to  one  of  tendered  payment.  In 
neither  does  the  fact  appear  so  as  to  challenge  his  notice.  In 
either  case  it  is  just  as  difficult  for  counsel  to  know  the  undiscovered 
defect.  It  is  simply  a  want  of  knowledge  of  a  fact,  not  of  the  law. 
If  the  land  turn  out  to  have  been  seated  the  effect  is  the  same, 
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and  counsel  cannot  be  expected  to  know  it.  It  is,  therefore,  not 
a  just  ground  of  complaint  that  counsel  cannot  know  how  to 
advise  as  to  such  a  title.  No  counsel  is  responsible  for  advice  in 
respect  to  unknown  facts ;  but  he  can  tell  his  client  of  these  risks 
be  must  run. 

Upon  a  consideration  of  the  whole  case  we  discover  no  error, 
and  the  judgment  is  therefore  aflSrmed. 


Norwegian  Street. 

1.  The  policy  of  the  le^'slation  of  Pennsylvania  relatin^j  to  boroughs  is  to 
subject  the  highways  in  them  to  the  control  of  their  municipal  authorities  as 
exclusively  as  is  consistent  with  the  duty  of  affording  protection  to  citizens. 

2.  The  general  borough  laws  indicate  the  legislative  intent  to  secure  uni- 
formity of  plan  and  adequate  municipal  supervision  in  the  establishment  and 
maintenance  of  borough  highways. 

3.  By  the  Act  of  April  2d  1872,  all  petitions  for  viewers  to  lay  out,  &c., 
any  street,  &c.,  in  Pottsville,  *'  shall  be  first  submitted  to  the  town  council 
for  approval,  and  no  viewers  shall  be  appointed  by  any  court  upon  any  peti- 
tion wnich  shall  not  be  so  approved."  An  order  for  viewers  to  widen  a  street 
was  issued  by  the  Court  of  Quarter  Sessions  without  such  approval ;  notice 
of  the  time,  (tc,  of  the  view  was  accepted  by  the  president  of  the  town 
council.    Held,  the  court  had  no  authority  to  issue  the  order. 

4.  The  acceptance  of  the  notice  by  the  president  was  not  a  waiver  of  the 
privilege  of  the  council  to  approve  the  petition  before  its  presentation  to  the 
court 

5.  The  council  could  not  waive  the  duty  imposed  by  the  Act  of  1872; 
they  were  bound  to  exercise  their  judgment  in  aeciding  upon  the  propriety 
of  the  contemplated  change. 

6.  The  approval  of  the  council  was  a  condition  precedent  to  the  appoint- 
ment of  viewers,  and  until  their  decision  was  made  Known,  citizens  could  not 
intervene  nor  the  court  act. 

7.  The  Act  of  1872  contained  distinct  negative  words  and  was  therefore 
mandatory. 

8.  Whether  a  statute  is  mandatory  or  not  depends  on  whether  the  thing 
directed  to  be  done  is  of  the  essence  of  the  thing  required. 

9.  Where  in  the  courts  the  authority  to  proceed  is  conferred  by  statute 
and  where  the  manner  of  obtaining  jurisdiction  is  prescribed  bv  statute,  the 
mode  of  proceeding  is  mandatory  and  must  be  strictly  compliea  with. 

10.  The  rule  in  the  Act  of  1872  takes  the  place  of  all  antecedent  provisions 
as  to  the  streets  in  Pottsville,  and  is  the  measure  of  the  power  and  duty  of 
both  council  and  court. 

March  9th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  of  Schuylkill  county: 
No.  160,  to  July  Term  1875 :  At  the  instance  of  Schuylkill  county : 
In  the  matter  of  the  widening  of  Norwegian  street,  in  Pottsville. 

On  the  4th  of  May  1874,  a  number  of  citizens  of  Schuylkill 
county  petitioned  the  Court  of  Quarter  Sessions  of  that  county  for 
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the  appointment  of  viewers  to  *' report  upon  the  necessity  of  widen- 
ing" Norwegian  street  between  Sixth  and  Wood  streets. 

By  the  Act  of  2d  day  of  April  1872,  Pamph.  L.  723,  "all 
petitions  to  the  Court  of  Quarter  Sessions  of  Schuylkill  county, 
for  the  appointment  of  viewers  to  lay  out  or  vacate  any  street, 
alley  or  lane  in  the  borough  of  Pottsville,  shall  be  first  submitted 
to  the  town  council  of  the  said  borough  of  Pottsville,  for  approval ; 
and  no  viewers  shall  hereafter  be  appointed  by  the  said  court, 
or  by  any  court,  upon  any  petition  which  shall  not  be  so  approved 
by  the  said  town  council  of  the  borough  of  Pottsville.  AH  acts 
or  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed." 

There  was  no  evidence  that  the  petition  had  been  submitted  to 
the  town  council  of  Pottsville  and  approved  by  them. 

The  court  appointed  viewers,  in  accordance  with  the  prayer  of 
the  petition. 

The  order  required  the  viewers  to  give  public  notice  by  three  or* 
more  advertisements,  put  up  at  least  ten  days  before  the  time  of 
meeting,  in  the  vicinity  of  the  place  to  be  viewed,  &c.  Kotice 
was  given  by  advertisements,  in  accordance  with  the  order,  and  a 
copy  of  the  notice  was  served  on  the  supervisor,  town  clerk, 
auditors  and  president  of  the  town  council  of  the  borough  of  Potts- 
ville. All  these  officers  acknowledged,  in  writing  on  the  notice, 
their  acceptance  of  service. 

The  viewers  reported  that  they  had  widened  Norwegian  street 
between  the  points  designated,  to  the  width  of  thirty-seven  feet  six 
inches.  They  also  assessed  damages  to  a  very  large  number  of  pro- 
perty owners  along  the  line  of  the  street.  The  damages  amounted 
in  the  aggregate  to  $11,740.  The  report  was  filed  June  22d  1874, 
and  confirmed  nisi  June  23d  1874. 

Exceptions  were  filed  August  18th  1874,- by  F.  W.  Bechtel, 
solicitor  for  the  county  commissioners,  three  of  which  were : — 

1.  The  petition  praying  for  the  appointment  of  viewers  was  not 
presented  to  the  town  council  for  approval. 

2.  The  Court  of  Quarter  Sessions  has  no  jurisdiction  to  appoint 
viewers  to  lay  out  streets  in  the  borough  of  Pottsville. 

4.  The  court  failed  to  fix  the  width  of  the  proposed  road  at  the 
time  of  confirming  the  report  of  the  viewers  nisi. 

On  the  27th  of  March  1875,  Walker,  J.,  delivered  the  opinion 
of  the  Court  of  Quarter  Sessions  on  the  exceptions,  saying,  amongst 
other  things,  on  the  first  exception, 

*  *  *  u  The  Act  of  2d  April  1872  requires  the  petition  for 
viewers  to  be  first  presented  to  the  town  council  for  their  approval. 
W^hether  this  was  done  does  not  appear  in  evidence ;  but  the  record 
shows  that  notice  of  the  time  and  place  of  the  meeting  of  the 
viewers  was  served  more  than  ten  days  previously  upon  the  town 
council,  supervisor,  town  clerk  and  auditors  of  the  borough,  and 
accepted  in  writing  by  them.     This  acceptance  of  the  notice  may 
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be  considered  as  a  waiver  of  their  privilege  to  approve  first  of  the 
petition,  especially  as  they  appear  before  us  through  their  solicitor, 
and  ask  for  the  confirmation  of  the  report.  Their  objection,  there- 
fore, does  not  lie  in  the  mouth  of  a  stranger  to  make."  *  *  * 

And  as  to  the  4th  exception  he  said, 

**  The  remaining  exception  is,  that  the  width  of  the  street  was 
not  fixed  by  the  court. 

"  This  is  an  irregularity  which  will  prevent  the  final  confirma- 
tion of  the  report,  unless  another  term  (after  the  width  is  directed) 
be  given  to  file  exceptions  or  ask  for  a  review.  This  report  cannot 
now  be  confirmed,  for  it  would  be  error,  and  if  removed  into  the 
Supreme  Court,  that  court  would  remand  the  record  to  us  to  fix 
the  width  and  allow  the  time  until  the  next  term  to  file  exceptions 
or  ask  for  a  review. 

"The  exceptions  are  therefore  overruled,  and  the  following 
order  is  made : — 

"  And  now,  March  22d  1875,  the  exceptions  filed  in  this  case 
are  overruled,  and  the  court  direct  the  breadth  of  Norwegian 
street  to  be  thirty-seven  feet  and  six  inches  from  Sixth  street  to 
Twelfth  street,  in  the  borough  of  Pottsville,  and  approve  of  the 
same,  and  the  assessment  of  the  damages. 

"  And  the  court  do  further  order  and  direct  that  these  proceed- 
ings be  not  entered  of  record,  nor  the  street  (of  the  width  afore- 
said) be  taken,  deemed  or  allowed,  to  be  a  public  highway,  until 
the  next  term  of  the  court  hereafter,  in  order  to  allow  time  to  any 
one  aggrieved  to  file  exceptions  to  the  confirmation  of  this  report, 
or  to  ask  for  a  review,  under  the  provisions  of  the  Acts  of  Assem- 
bly relative  thereto." 

On  the  3d  of  May  1875  the  county  commissioners  filed  the  fol- 
lowing exception : — 

The  damages  are  excessive,  and  the  public  interests  will  not  be 
subserved  by  the  confirmation  of  the  report,  and  the  payment  of 
the  damages. 

August  2d  1875,  "  The  court  confirm  the  report  of  viewers 
absolutely,  and  direct  an  order  to  issue  to  the  supervisor  of  the 
borough  of  Pottsville,  for  the  opening  of  said  street,  according  to 
said  report." 

The  errors  assigned  by  Schuylkill  county  in  the  Supreme  Court 
were  that  the  Court  of  Quarter  Sessions  overruled  the  exceptions 
and  made  the  order  of  August  2d  1875. 

jP.  p.  Dewees  and  G.  E.  Farquhar  (with  whom  were  F,  W, 
Bechtel  and  F.  W.  Hughes),  for  certiorari. — The  Act  of  1872, «upr(r, 
is  prohibitory.  A  clause  is  directory  when  the  provisions  contain 
mere  direction  and  no  more,  but  not  so  when  they  are  followed  by 
words  of  positive  prohibition :  Bladen  v.  Philadelphia,  10  P.  F. 
Smith  466.     The  appointment  of  viewers  in  this  case  was  not  sim- 
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ply  an  irregularity;  the  terms  of  the  act  not  being  complied  with, 
the  appointment  was  absolutely  void.  It  was  not  a  privilege  given 
to  the  town  council  to  approve  of  the  petition  ;  it  is  a  pre-requisite 
necessary  for  the  petitioners  to  obtain,  and  without  which  the  court 
are  powerless  and  without  jurisdiction  to  act  upon  the  petition  at 
all.  A  notice  of  unauthorized  and  prohibited  proceedings  by  the 
court,  served  upon  the  president  of  council,  town  clerk,  supervisor 
and  borough  auditors,  cannot  operate  as  a  waiver  of  duties  imposed 
by  Act  of  Assembly  :  Angell  and  Ames  on  Corporations  232,  and 
cases  cited.  The  county  of  Schuylkill  is  not  a  stranger.  The  report 
of  viewers  was  confirmed,  and  the  county  is  bound  to  pay  in  the 
neighborhood  of  $12,000  damages.  Any  resident  of  Schuylkill 
county  could  properly  be  an  exceptant.  When  illegality  in  the 
opening  of  a  public  road  is  brought  to  the  notice  of  the  court,  even 
by  one  who  has  no  equity,  they  will  correct  the  error :  Appleby 
Manor  Road,  1  Grant  443. 

jB.  B.  McCooly  contri. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
March  20th  1876. 

It  has  been  the  policy  of  all  the  recent  legislation  relating  to 
the  boroughs  of  the  Commonwealth,  to  subject  the  highways 
within  their  limits  to  the  control  of  the  municipal  authorities  as 
exclusively  as  was  consistent  with  the  duty  of  affording  protection 
to  the  interests  of  individual  citizens.  By  the  9th  section  of  the 
Act  of  the  1st  of  April  1834,  it  was  made  the  duty  of  the  burgesses 
elected  and  qualified  under  the  provisions  of  the  act,  "  to  cause 
to  be  opened  all  streets,  lanes  or  alleys  laid  out  by  order  of  the 
proper  court."  By  the  general  borough  act  of  the  3d  of  April 
1851,  the  corporate  authorities  were  empowered  to  survey  and  lay 
out  necessary  roads,  streets,  lanes,  alleys,  courts  and  common 
sewers  ;  to  provide  for  widening  and  straightening  them ;  to  pro- 
hibit the  erection  of  any  obstructions  to  such  opening,  widening 
and  straightening,  and  to  their  convenient  use ;  to  regulate  the 
roads,  streets,  lanes,  alleys,  courts,  common  sewers,  public  squares, 
common  grounds,  foot- walks,  pavements,  gutters,  culverts  and 
drains,  and  the  heights,  grades,  widths,  slopes  and  forms  thereof; 
to  require  and  direct  the  grading,  curbing,  paving  and  guttering 
of  the  side  or  foot-walks  by  the  owners  fronting  on  them,  and  to 
cause  the  work  to  be  done  on  the  failure  of  the  owners  to  do  it, 
with  power  to  collect  the  cost  of  the  work  and  materials,  as  claims 
are  by  law  recoverable  under  the  provisions  of  the  acts  relative  to 
mechanics*  liens.  A  supplement  to  the  statute  regulating  boroughg 
was  passed  on  the  22d  of  April  1856,  which  provided  for  the  open- 
ing of  streets  and  alleys  in  any  borough  subject  to  that  statute, 
by  proceedings  in  the  court  of  quarter   sessions  of  the  proper 
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county,  upon  the  petition  of  the  burgess  and  town  council ;  and 
this  has  been  the  exclusive  form  pursued  since  the  enactment  of 
the  supplement. 

The  borough  of  Pottsville  has  not  been  made  subject  to  the 
general  borough  laws ;  but  the  provisions  quoted  from  the  several 
statutes  referred  to  indicate  the  general  legislative  intent  to  secure 
uniformity  of  plan  and  adequate  municipal  supervision  in  the 
establishment  and  maintenance  of  borough  highways.  Such  an 
intent  was  manifested  in  the  Act  of  the  22d  of  April  1856  (Pamph. 
L.  509),  which  authorized  the  town  council  of  Pottsville,  on  the 
petition  of  citizens  interested,  to  lay  out  and  open  all  streets  which 
the  public  convenience  required.  The  Act  of  the  2d  of  April 
1872,  ''relating  to  the  opening  and  vacating  of  streets  in  the 
borough  of  Pottsville,"  is  to  be  read  and  construed  in  the  light  of 
the  intent  thus  shown.  It  declares  that  "  all  petitions  to  the  Court 
of  Quarter  Sessions  of  Schuylkill  county  for  the  appointment  of 
viewers  to  lay  out  or  vacate  any  street,  alley  or  lane  in  the  borough 
of  Pottsville,  shall  be  first  submitted  to  the  town  council  forapproval, 
and  no  viewers  shall  hereafter  be  appointed  by  the  said  court,  or 
any  court,  upon  any  petition  which  shall  not  be  so  approved.** 
The  petition  for  the  appointment  of  viewers  to  report  upon  the 
expediency  of  widening  Norwegian  street  was  not  approved  by 
the  town  council,  nor  presented  for  their  approval.  Notice  of  the 
meeting  of  the  viewers  was  served  on  the  president  of  the  council, 
the  town  clerk,  the  supervisor  and  the  borough  auditors,  and 
accepted  by  them.  This  was  deemed  a  suflBcient  compliance  with 
the  requirements  of  the  statute  by  the  court  below,  the  accept- 
ance of  the  notice  being  regarded  as  a  waiver  of  their  privilege 
to  approve  the  petition  before  its  presentation  to  the  court. 

The  language  of  the  Act  of  1872  was  designed  to  have  a  larger 
scope  than  to  confer  a  mere  privilege  on  the  town  council,  of 
which  they  could  take  advantage,  or  which  they  could  waive  at 
their  option.  Like  the  general  borough  laws,  this  act  sought  to 
secure  uniformity  and  symmetry  of  system  in  opening  and  improv- 
ing the  highways  of  the  borough.  It  imposed  a  duty  upon  the 
municipal  officers  the  responsibility  for  the  discharge  of  which 
they  could  not  evade.  They  were  bound  to  exercise  their  judg- 
ment in  deciding  on  the  propriety  of  the  contemplated  change. 
And  until  the  result  of  their  deliberations  was  made  known,  private 
citizens  could  not  intervene,  and  the  hands  of  the  court  were 
stayed.  The  approval  of  the  council  was  a  condition  precedent  to 
the  appointment  of  viewers.  Under  any  of  the  accepted  rules  for 
the  construction  of  statutes,  this  act  was  mandatory.  It  contained 
distinct  negative  words,  and  there  is  a  class  of  cases  which  hold 
that  whether  a  statute  is  to  be  regarded  as  directory  or  not  is  made 
to  depend  upon  the  employment  or  failure  to  employ  negative- 
words  which  import  that  an  act  shall  be  done  in  a  particular 
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manner  or  time,  and  not  otherwise :  Slayton  v.  Hulings»  7  Ind. 
144;  King  v.  Inhabitants  of  St.  Gregory,  2  Ad.  &  El.  99; 
Bladen  v,  Philadelphia,  10  P.  F.  Smith  466.  Perhaps  Lord 
Mansfield's  rule  in  Rex  v.  Locksdale,  1  Burr.  447,  is  a  better  one, 
that  whether  a  statute  is  mandatory  or  not  depends  on  whether 
the  thing  directed  to  be  done  is  of  the  essence  of  the  thing  required. 
Here,  in  order  to  confer  jurisdiction  on  the  court,  the  preliminary 
action  of  the  town  council  was  declared  to  be  essential.  There  is 
another  principle  which  is  decisive  in  its  application.  In  all  cases 
in  the  courts  where  the  authority  to  proceed  is  conferred  by  statute, 
and  where  the  manner  of  obtaining  jurisdiction  is  prescribed  by 
statute,  the  mode  of  proceeding  is  mandatory,  and  must  be  strictly 
complied  with,  or  the  proceeding  will  be  utterly  void :  Dwarris  on 
Statutes  (Potter's  note)  29,  and  the  cases  there  cited.  The  rule 
prescribed  by  the  Act  of  1872  has  taken  the  place  of  all  ante- 
cedent provisions  regulating  the  streets  of  Pottsville,  and  this  rule 
is  the  measure  of  the  power  and  the  duty  of  the  council  and  the 
court  alike. 

A  distinction  was  suggested  on  the  argument  between  a  pro- 
ceeding to  "  lay  out  or  vacate*'  and  a  proceeding  to  "widen'*  a 
street.  Very  judiciously,  however,  the  suggestion  was  not  pressed. 

As  the  failure  to  present  the  petition  for  the  appointment  of  the 
viewers  to  the  town  council  was  fatal  to  the  whole  proceeding,  a 
consideration  of  the  remaining  assignments  of  error  would  be 
merely  an  abstract  inquiry. 

Damages  to  the  extent  of  $12,000  were  imposed  by  the  viewers 
on  the  county,  and  this  appeal  was  taken  on  her  behalf.  With  an 
interest  so  significant  as  this  involved,  there  would  be  lamentable 
ineflBcacy  in  a  legal  system  under  which  a  doubt  of  her  right  to 
intervene  as  a  party  could  be  seriously  entertained. 

The  order  of  the  Court  of  Quarter  Sessions  confirming  the  re- 
port of  viewers  is  reversed,  the  proceedings  are  quashed,  and  the 
petition  is  dismissed. 


Gisaf  versus  Neval. 

1.  A  man  seduced  a  female  and  induced  her  to  submit  to  an  operation  for 
abortion,  resulting  in  her  serious  sickness,  and  suflTering.  After  her  recovery 
he  said  he  would  buy  her  a  house  for  what  she  had  suffered  for  him.  She 
contracted  for  a  house,  he  gave  her  the  purchase-money,  and  she  paid  for  it 
before  and  at  the  time  the  deed  was  delivered  to  her.  Heldy  that  no  trust 
resulted  to  him,  by  his  furnishing  the  purchase-money. 

2.  A  judcment  was  afterwarSs  recovered  against  him,  under  which 
his  interest  in  the  land  was  sold.  In  ejectment  by  the  purchaser  against  the 
female  for  the  house,  Hdd,  that  the  gift  was  executed,  and  she  was  not 
seeking  to  enforce  a  contract  founded  on  an  immoral  consideration,  although 
the  criminal  intercourse  was  continued  after  she  received  the  deed. 
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March  10th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Berks  county :  Of  Janu- 
ary Term  1876,  No.  54. 

This  was  an  action  of  ejectment  commenced  May  7th  1872,  by 
William  Neval  and  Maria,  his  wife,  for  her  use,  against  Mary  Ann 
Gisaf  and  another,  for  a  house  and  lot  on  Penn  street  in  the  city 
of  Reading. 

The  premises  had  belonged  to  E.  G.  Fishbum,  who  on  the  Ist 
October  1868  conveyed  them  to  Mary  Ann  Gisaf,  who  was  then  a 
minor. 

On  the  25th  of  March  1871,  a  judgment  was  recovered  against 
William  Neval  on  a  note  dated  December  5th  1870.  The  plain- 
tiff in  the  judgment  alleging  that  all  the  purchase-money  had  been 
paid  by  Neval  and  that  therefore  there  was  a  resulting  trust  in 
him,  issued  an  execution  and  had  the  premises  levied  on  ;  NevaVs 
interest  in  them  was  sold  by  the  sheriff  to  James  Koch,  who  on  the 
7th  of  November  sold  to  Maria  Neval  the  wife  of  William. 

The  facts  as  they  appeared  by  the  evidence  on  the  trial  Septem- 
ber 2d  1875,  before  Van  Reed,  J.,  are  as  follows  : — 

The  defendant,  when  about  thirteen  or  fourteen  years  of  age  com- 
menced working  with  Neval — who  was  a  married  man — in  his  fac- 
tory ;  about  a  year  after  she  came  there  he  commenced  attempting 
her  seduction  and  after  some  time  succeeded ;  the  criminal  inter- 
course was  continued  and  her  pregnancy  was  the  result.  He 
induced  her  to  be  operated  on  to  produce  abortion.  A  physician 
procured  by  him  operated  on  her  and  for  a  long  time  afterwards 
she  was  very  sick,  suffering  very  greatly.  After  she  got  well  on 
one  occasion,  as  she  testified  :  '*  He  said  he  would  buy  me  a  house  ; 
that  he  would  pay  me  for  having  suffered  for  him  ;  he  said  he  did 
not  want  me  disgraced ;  that  if  I  lost  my  good  name  it  would  be 
through  him  ;  that  he  would  keep  my  name  up  ;  that  he  wanted 
me  to  be  thought  of  as  much  as  the  rest.  On  the  next  day  he 
said,  '  Mary,  I  have  made  up  my  mind  to  make  you  a  present  of 
a  house.'  He  said  I  should  look  for  a  house.  I  found  Mr.  Fish- 
burn's,  the  one  I  now  live  in/*  Her  father  and  Fishburn  agreed 
upon  the  price,  ^300 ;  $200  were  to  be  paid  down.  She  told 
Neval,  and  he  gave  her  that  sum.  On  the  Ist  of  October  1868, 
when  the  deed  was  made,  he  gave  her  $1600,  in  the  afternoon,  at 
the  factory.  They  went  to  the  law  office  of  F.  L.  Smith,  Esq., 
and  by  Neval's  instruction,  she  said  she  was  of  age,  and  that  the 
81600  were  wages  she  had  earned  at  the  factory.  Mr.  Smith  was 
to  see  that  everything  was  correct.  She  paid  it  in  the  evening  to 
Fishbum,  in  the  office  of  the  attorney  of  Fishburn,  Mr.  Schu- 
maker,  who  prepared  the  deed.  She  then  got  the  remainder  of 
the  money,  $2500,  from  Neval,  and  she  gave  him  a  judgment- 
bond  for  it.     He  afterwards,  June  21st  1869,  gave  her  the  bond, 
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with  a  receipt  on  it,  saying  to  her  that  it  was  hers ;  he  had  can- 
celled the  bond  in  the  oflSce,  and  it  was  then  all  square.  The  deed 
for  the  house  was  handed  to  her,  by  Neval,  at  Schumaker's  office, 
when  the  $1600  were  paid.  He  told  her  not  to  give  it  up ;  to  have 
it  recorded  next  day. 

On  cross-examination,  she  said :  *'  He  owed  me  the  money  for 
my  good  character,  and  for  the  shame  and  disgrace  he  had  brought 
upon  me,  and  for  that  he  bought  me  this  house ;  by  shame  and  dis- 
grace, I  mean  I  had  intercourse  with  him."  She  continued  to 
have  intercourse  with  him  until  some  time  in  1871. 

The  defendant's  points  were : — 

1.  Under  the  evidence  in  the  cause  there  was  no  resulting  or 
constructive  trust  in  William  Neval  at  the  time  of  the  sheriflTssale, 
and  that  therefore  the  plaintiff  is  not  entitled  to  recover. 

2.  The  evidence  of  Mary  E.  Gisaf,  that  the  money  furnished 
her  was  a  gift  to  her,  rebutted  the  presumption  of  any  resulting 
or  constructive  trust  in  William  Neval. 

The  court  charged  : — 

"  The  plaintiff  rests  her  claim  on  the  sheriflTs  deed  of  the  21st 
October  1871,  to  her  for  all  the  right  and  title  which  William 
Neval  had  in  the  property  at  the  time  of  the  rendition  of  the  judg- 
ment in  favor  of  Ross,  Schott  &  Co.,  on  the  25th  March  1871. 
Had  William  Neval  any  title  to  this  property  at  the  time  ?  This 
is  the  question  to  be  decided  here.  If  he  had,  the  verdict  must 
be  for  the  plaintiff;  if  not,  then  for  the  defendants.       *       *       * 

"  It  is  in  evidence  that  the  $200  paid  by  Daniel  Gisaf  had  been 
previously  handed  to  Mary  by  Neval  to  be  paid  on  the  agreement. 
Mary  testifies  that  Neval  had  previously  said  to  her  that  he  would 
buy  her  a  house.  When  the  deed  was  delivered  nothing  was  said 
by  the  parties — but  a  judgment  bond  was  given  by  Mary  to  Neval 
for  $2500,  payable  in  one  year  with  interest,  which  was  entered 
in  the  prothonotary's  office  on  the  2d  day  of  October  1868,  and 
subsequently  cancelled  by  Neval,  and  as  both  say  without  any 
money  having  been  paid  by  Mary.  It  is  an  admitted  fact  in  this 
case,  that  Mary  was  a  single  woman  and  under  the  age  of  twenty-one 
years  when  the  deed  and  judgment  bond  was  executed.  It  is  also 
conceded  that  Neval  was  a  married  man  with  a  wife  and  children 
living.  Both  parties  then  resided  and  still  reside  in  the  city  of 
Reading.  It  will  now  be  necessary  to  go  back  in  the  history  of 
this  transaction. 

"  Neval,  a  married  man,  with  a  wife  in  full  life,  and  Mary,  a  sin- 
gle woman  and  between  fifteen  and  sixteen  or  sixteen  and  seventeen 
years  of  age,  began  some  seven  or  eight  years  ago  to  have  sexual 
intercourse  with  each  other,  and  after  this  had  continued  for  some 
time  it  resulted  in  her  pregnancy.  An  abortion  was  procured,  and 
she  became  dangerously  sick  for  a  time.  *  *  *  [The  defendant  testi- 
fies that  Neval  owed  her  and  gave  her  the  money  for  the  shame  and 
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disgrace  he  had  brought  upon  her.]  [It  is  also  in  evidence,  that 
after  the  delivery  of  the  deed,  and  up  to  a  few  years  ago,  the  par- 
ties continued  criminal  intercourse  between  them  as  before.  *  *  * 
Now,  the  question  arises,  did  this  state  of  facts  put  the  title  of  this 
property  in  Mary  or  in  Neval.  The  law  establishes  a  resulting 
trust  in  favor  of  one  who  pays  the  purchase-money,  where  the 
deed  is  to  another.]  [Now  here,  if  the  jury  shall  find  that  the  pur- 
chase-money was  paid  by  Neval,  then  a  resultinff  trust  would  be 
created  in  his  favor,  which  could  only  be  defeated  by  the  declara- 
tions and  acts  of  the  parties  accompanying  the  transaction.  If  the 
nominee  in  the  title  be  a  wife,  or  a  child,  or  a  grandchild,  or  one 
to  whom  the  purchaser  stands  in  loco  parentiSy  the  moral  obligation 
to  provide  for  such  a  party  is  at  once  recognised  and  an  advance- 
ment is  presumed,  but  brothers  are  not  within  this  rule.  What 
presumption  arises  in  favor  of  the  defendants  here?  Who  were 
the  parties  and  what  were  their  relations  toward  each  other  ?  Was 
there  any  legal  or  moral  obligation  due  from  one  to  the  other  ? 
They  were  in  pari  delicto^  and  she  could  as  little  maintain  an  ac- 
tion against  him  as  he  against  her.]  *  *  *  [In  the  absence  of  pre- 
cedent, we  are  to  decide  this  case  upon  the  well-known  principle  of 
law  that  an  immoral  consideration  will  never  support  a  contract. 
To  hold  this  title  to  be  valid  in  Mary  under  the  evidence  in  this 
case,  the  court  and  jury  would  set  a  premium  on  immorality  and 
encourage  infidelity  to  the  marriage  relations.*'] 

The  verdict  was  for  the  plaintiff. 

The  defendants  took  a  writ  of  error. 

They  assigned  for  error : — 

1,  2.  The  refusal  of  the  court  to  affirm  their  points. 

3-5.  The  first  three  portions  of  the  charge  in  brackets. 

6.  The  last  portion  of  the  charge  in  brackets. 

J,  aS.  Livingood  and  F.  L.  Smithy  for  plaintiffs  in  error. — A 
trust  by  implication  arises  from  the  fact  that  the  alleged  bene- 
ficiary is  the  real  purchaser,  purchased  with  that  intent  and  paid 
the  purchase-money.  The  trust  arises  from  the  ownership  of  the 
purchase-money  paid,  and  rests  on  no  other  foundation,  and  is 
the  only  efficient  cause.  Some  intention  must  appear,  so  as  to 
raise  the  trust :  Wallace  v,  Duffield,  2  S.  &  R.  623 ;  Silverthorn 
V,  McKinster,  2  Jones  71 ;  Lloyd  v.  Carter,  5  Harris  220 ; 
Morey  v.  Herrick,  6  Id.  129.  The  material  point  is  the  time 
when  the  rights  of  the  respective  parties  vested :  Edwards  v.  Ed- 
wards, 3  Wright  378.  This  transaction  was  no  trust,  but  an 
executed  gift:  Shaw  v.  Read,  11  Wright  103.  This  rebuts  the 
presumption  of  a  trust :  Lynch  v.  Cox,  11  Harris  268  ;  Strimpfler 
V.  Roberts,  6  Id.  298.  Although  the  money  may  have  been  in 
consideration  of  past  illicit  intercourse,  it  could  not  be  recovered 
back  :  Fox  v.  Cash,  1  Jones  211 ;  Lestapies  v.  Ingraham,  5  Barr 
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81 ;  Shenk  v.  Mingle,  13  S.  &  R.  32 ;  Turner  v.  Vaughan,  2 
Wilson  339.  When  the  money  was  given,  the  plaintiffs  in  the 
judgment  under  which  the  sale  was  made  were  not  creditors ;  the 
gift  was  no  fraud  as  to  them,  and  they  could  not  take  advantage 
of  it :  Greenfield's  Estate,  2  Harris  489  ;  Mateer  v,  Hissim,  3  Penna. 
R.  160  ;  Chambers  v.  Spencer,  5  Watts  404. 

H.  0,  Q.  Reher  and  G,  F.  Baer^  for  defendants  in  error, 
cited  Lynch  v.  Cox,  Edwards  v.  Edwards,  supra^  as  to  resulting 
trusts  from  payment  of  purchase-money ;  and  as  to  immoral  con- 
sideration, 2  Kent's  Com.  466 ;  1  Story's  Eq.  §  296 ;  Perry  on 
Trusts,  §§  214,  216 ;  Hill  on  Trustees  164 ;  Priest  v.  Parrot,  2 
Vesey,  Sr.  60 ;  Dean  v.  Negley,  5  Wright  317. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May  8th 
1876. 

We  are  unable  to  see  anything  in  the  evidence  in  this  case  to 
raise  an  implied  or  resulting  trust.  William  Neval,  plaintiff  below, 
seduced  Mary  Ann  Gisaf,  defendant  below,  who  was  at  the  time 
a  young  girl,  and  in  his  employ.  In  order  to  hide  the  evidence 
of  his  crime  and  her  shame,  he  advised  and  procured  an  operation 
to  be  performed  upon  her,  resulting  in  serious  and  protracted 
illness.  After  she  recovered,  to  use  her  own  words,  "William 
Neval  said  he  would  buy  me  a  house ;  that  he  would  pay  me  for  what 
I  had  suffered  for  him.  He  said  he  did  not  want  me  disgraced  ;  that 
if  I  lost  my  good  name  it  would  be  through  him."  Shortly  after 
this  a  house  was  purchased  by  the  defendant  for  $4300,  the  money 
for  which  was  all  furnished  by  Neval.  This  is  the  story,  briefly 
stated,  of  this  transaction,  as  it  appears  upon  the  fecord.  That 
it  was  a  gift  of  the  money  by  Neval  to  the  defendant,  is  clear  from 
the  evidence.  That  there  could  be  no  implied  or  resulting  trust 
in  such  case,  is  too  plain  for  argument. 

That  "an  immoral  consideration  will  never  support  a  contract," 
as  was  said  by  the  learned  judge  of  the  court  below,  in  that  portion 
of  his  charge  contained  in  the  6th  specification,  is  doubtless  true 
as  an  abstract  proposition.  But  it  has  no  application  to  this  case. 
The  defendant  is  not  seeking  to  enforce  such  a  contract.  The 
contract,  so  far  as  one  existed,  has  been  fully  executed.  This  is 
the  case  of  a  man  who  has  wronged  a  woman,  who  has  made  her 
a  compensation  for  that  injury,  and  who  now  seeks  to  recover  it 
back.  In  this  the  law  will  not  help  him.  As  he  has  sown,  so 
must  he  reap. 

Judgment  reversed,  and  a  venire  faciag  de  novo  awarded. 
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Moody  versus  Snell  et  al. 

1.  A  deyise  was  to  *'  my  son,  Lockwood  and  to  his  lawful  heirs  *  *  *  but 
in  case  the  said  Lockwood  should  die  without  any  lawful  heirs,  then  the  pro- 
perty to  revert  back  and  be  equally  divided  among  my  children  who  may  sur- 
vive him,  except  the  one  equal  third  part  of  said  property,  which  shall  belong 
to  his  widow  so  long  as  she  shall  continue  as  such."  Htld^  that  Lockwood 
took  an  estate  tail. 

2.  The  surviving  children  to  whom  was  the  devise  over,  would  be  collat- 
eral heirs  of  the  devisee ;  the  testator  therefore  meant  lineal  descendants,  by 
the  words  "  lawful  heirs." 

3.  Lockwood  conveyed  the  land  by  deed  under  the  Act  of  Assembly  to  bar 
entails ;  this  cut  off  the  devise  over. 

4.  Covert  v.  Robinson,  10  Wright  274 ;  CriswelPs  Appeal,  5  Wright  288, 
followed. 

March  13th  1876.  Before  AaNBW,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county  :  Of 
July  Term  1874,  No.  76. 

This  was  an  action  of  ejectment,  brought  November  4th  1871, 
by  Mahlon  0.  Moody  against  Abram  Snell  and  others,  for  a  tract 
of  160  acres  of  land  in  Ulster  township. 

The  land  in  question  had  belonged  to  Lockwood  Smith,  Sen. 
The  question  in  the  case  arose  under  his  will,  dated  February  14th 
1827,  proved  January  12th  1832,  and  containing  amongst  other 
things,  as  follows  : — 

**  First,  I  give  unto  my  beloved  wife,  Rachel  Smith,  one-third 
of  my  estate,  real  and  personal,  so  long  as  she  shall  remain  my 
widow.  I  also  do  give  and  bequeath  unto  my  beloved  son,  Lock- 
wood  Smith,  Jr.,  and  to  his  lawful  heirs,  one  equal  half  part  of 
my  farm  lying  and  being  in  the  township  of  Ulster,  and  being  the 
same  which  the  said  Lockwood  Smith  now  lives  on,  together  with 
the  appertenances  ;  but  in  case  the  said  Lockwood  should  die  with- 
out any  lawful  heirs,  then  the  said  property  to  revert  back  and  be 
equally  divided  among  my  children,  who  shall  or  may  survive  him, 
except  the  one  equal  third  part  of  said  property,  which  shall  be- 
long to  his  widow  so  long  as  she  shall  continue  as  such.  I  also 
give  and  bequeath  unto  my  beloved  son,  Piatt  Smith,  the  one  equal 
half  part  of  the  farm  on  which  I  now  live,  situated  as  aforesaid, 
and  to  his  lawful  heirs,  together  with  the  appertenances,  subject  to 
the  same  conditions  made  respecting  my  son  Lockwood ;  that  is, 
should  the  said  Piatt  die  without  any  lawful  heirs,  then  it  shall 
revert  back  and  be  equally  divided  among  my  children  who  shall 
or  may  survive  him,  except  the  one  equal  third  part  of  said  pro- 
perty, which  his  widow  shall  inherit  so  long  as  she  shall  remain  as 
such.**     ♦     ♦     * 

These  provisions  were  followed  by  a  number  of  small  pecuniary 
legacies,  to  be  paid  by  his  executors  to  his  daughter  respectively, 
in  one  year  from  his  death ;  but  there  was  no  residuary  clause. 
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On  the  4th  of  November  1845,  Lockwood  Smith,  the  devisee, 
by  deed  of  that  date,  for  the  purpose  of  barring  the  entail,  duly 
acknowledged  and  recorded,  &c.,  conveyed  the  premises  to  John 
C.  Adams.  Previously  to  bringing  this  suit,  the  title  of  Adams 
was  vested  in  the  defendants. 

Lockwood  Smith,  the  devisee,  and  his  wife  died  in  1856,  without 
iw*hildren. 

The  surviving  children  of  the  testator  conveyed  their  interest 
in  the  land  to  the  plaintiffs  in  the  suit,  September  16th  1871. 

The  question  was  whether  Lockwood  Smith,  the  devisee,  took 
an  estate  in  fee  with  an  executory  devise  over  to  the  surviving 
children  of  the  testator,  or  an  estate  tail  which  was  barred  by  his 
deed  to  Adams. 

The  court,  Morrow,  P.  J.,  charged  that  the  estate  of  Lockwood 
Smith,  Jr.,  in  the  land  in  controversy  under  his  father's  will,  was 
an  estate  tail,  which  was  barred  by  the  deed  from  Lockwood  Smithy 
Jr.  to  John  C.  Adams,  dated  November  4th  1845,  and  that  under 
all  the  evidence  in  the  case,  the  verdict  of  the  jury  must  be  for  the 
defendants. 

The  verdict  was  for  the  defendants. 

The  plaintiffs  took  a  writ  of  error,  and  assigned  this  instruction 
for  error. 

Dewitt  ^  Maynard^  for  plaintiffs  in  error. — The  testator  con- 
templated a  definite  failure  of  heirs  of  the  first  taker ;  a  failure 
within  the  life  of  the  widow  of  his  son  Lockwood,  Jr.,  and  within 
the  lives  of  the  devisees  over.     This  intention  of  the  testator  must 

?revail,  if  consistent  with  the  rules  of  law:  Hauer  v.  Shitz,  8 
I'eates  237.  If  this  was  the  intention  of  the  testator,  the  devise 
over  has  no  tendency  to  create  a  perpetuity :  Yard's  Appeal,  14 
P.  F.  Smith  98 ;  Rapp  v.  Rapp,  6  Barr  49 ;  Eichelberger  v.  Bar- 
netz,  17  S.  &  R.  293 ;  Langley  v,  Heald,  7  W.  &  S.  96 ;  Nebin- 
ger  V.  Upp,  13  S.  &  R.  65 ;  Nicholson  v.  Bettle,  7  P.  F.  Smith 
884 ;  Porter  v.  Bradley,  8  Term  R.  143 ;  Eichelberger  r.  Barnitz, 
9  Watts  447  ;  Washburn  on  Real  Prop.,  b.  2,  §  21,  p.  351. 

The  devisees  over  take  as  purchasers,  and  not  as  heirs,  either  of 
the  first  taker  nor  of  the  testator.  The  word  "  children**  is  a  word 
of  purchase :  Guthrie's  Appeal,  1  Wright  9 ;  Chew's  Appeal,  Id, 
23 ;  Gernet  v.  Lynn,  7  Casey  94  ;  Tyler  v.  Moore,  6  Wright  374. 

Smith  ^  Moniayne  and  H.  W.  Patrick^  for  defendants  in 
error. — The  children  of  the  testator  were  the  brothers  and  sisters 
of  Lockwood  Smith,  his  lawful  heirs,  and  the  limitation  to  them, 
being  the  heirs  of  the  first  taker,  created  an  estate  tail  in  him : 
Tarnairs  Appeal,  20  P.  F.  Smith  835 ;  Pott's  Appeal,  6  Casey 
170 ;  Price  v.  Taylor,  4  Id.  95 ;  Dodson  v.  Ball,  10  P.  F.  Smith 
493 ;  Maurer  v.  Marshall,  4  Harris  377 ;  Vaughan  v.  Dickes,  8 
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Id.  609 ;  Braden  v.  Cannon,  12  Id.  168 ;  Rancel  v.  Creswell, 
6  Casey  158 ;  McGunnigle  v.  McKee,  27  P.  F.  Smith  81. 

An  executory  devise  over,  when  the  first  taker  has  a  fee,  may 
be  bound  by  common  recovery,  or  by  conveyance  for  that  purpose 
under  our  Act  of  Assembly :  Taylor  v.  Taylor,  13  P.  F.  Smith 
481  ;  Preston  on  Abstracts  of  Title  401.  An  executory  devise 
can  be  destroyed  by  common  recovery  suffered  by  the  tenant  in 
tail,  which  enlarges  his  estate  into  a  fee,  and  excludes  all  subsequent 
limitations,  whether  by  remainder  or  by  the  way  of  springing  use 
or  executory  devise  :  2  Preston  on  Estates  460 ;  1  Id.  401 ;  3  Id. 
130 ;  4  Kent's  Com.  13 ;  Lewis  on  Perpetuities  663 ;  Dormer  v. 
Parkhurst,  18  Viner's  Abridg.  413 ;  4  Bro.  P.  C.  353 ;  Smith  on 
Ex.  Interests  116 ;  Wild's  Case,  6  Rep.  1606. 

The  main  intent  of  the  testator  was  to  preserve  the  estate 
in  the  first  taker  and  his  lawful  heirs — immediate  descendants. 
This  is  the  rule  in  Shelley's  Case :  Hays  on  Estates  Tail,  7 
Law  Library  106;  Doe  v.  Applin,  4  T.  R.  82;  Wynn  v. 
Storey,  2  Wright  166 ;  Haldeman  v.  Haldeman,  4  Id.  29  ;  Cris- 
well's  Appeal,  5  Id.  288 ;  Covert  v.  Robinson,  10  Id.  274 ;  Og- 
den's  Appeal,  20  P.  F.  Smith  509 ;  Physick's  Appeal,  14  Wright 
138;  Nice's  Appeal,  Id.  143  ;  Smith  on  Executory  Interest,  sect. 
475.  Superadded  words  of  limitation  will  not  make  "  heirs  of 
the  body"  words  of  purchase:  Hawkins  on  Wills  184  ;  2  Jarman 
on  Wills  337 ;  Jesson  v.  Wright,  1  Bligh  1 ;  Paxson  v.  Lefferts,  3 
Rawle  59 ;  George  v.  Morgan,  4  Harris  95 ;  Karker's  Appeal,  10 
P.  F.  Smith  142;  Clark  v.  Baker,  3  S.  &  R.  470;  Gause  v. 
Wiley,  4  S.  &  R.  509 ;  Caskey  v.  Brewer,  17  S.  &  R.  441 ;  Vaughan 
V.  Dickes,  8  Harris  509 ;  Covert  v.  Robinson,  10  Wright  274 ; 
4  Kent's  Com.  274.  When  the  words  are  used  to  limit  a  fee 
given  in  the  first  instance,  they  are  always  words  of  limitation, 
and  change  the  fee  simple  first  given  to  a  fee  tail.  The  devise 
imports  an  indefinite  failure  of  lawful  issue,  or  lawful  heirs,  at  the 
death  of  Lockwood  Smith,  Jr.  :  Matlack  v,  Roberts,  4  P.  F.  Smith 
148  ;  Braden  v.  Cannon,  12  Harris  165;  Amelia  Smith's  Appeal, 
11  Id.  9 ;  Price  v,  Taylor,  4  Casey  95  ;  Hauer  v.  Shitz,  2  Binney 
532. 

Judgment  was  entered  in  the  Supreme  Court,  March  20th 
1876, 

Per  Curiam. — It  is  very  clear  that  under  the  will  of  Lockwood 
Smith,  his  son,  Lockwood  Smith,  Jr.,  would  have  taken  an  estate  in 
fee  simple,  had  it  not  been  for  the  terms  of  the  devise  over.  The 
principal  devise  was  to  him  and  to  his  lawful  heirs  :  Criswell's  Ap- 
peal, 5  Wright  288.  The  devise  over  was  in  these  words :  *'  But  in 
case  the  said  Lockwood  should  die  without  any  lawful  heirs,  then  the 
property  to  revert  hack  and  be  equally  divided  among  my  children 
who  shall  survive  him,  except  the  one  equal  third  part  of  said 
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property,  which  shall  belong  to  his  widow  as  long  as  she  shall  con- 
tinue as  such.**  Had  the  principal  devise  been  for  life  instead  of 
in  fee,  the  terms  of  the  devise  over  indicating  a  definite  failure  of 
issue,  the  estate  of  Lockwood  Smith,  Jr.,  would  have  come  to  an 
end  at  his  death  without  issue.  But  the  words  " lawful  heirs** 
clearly  meant  '*  lawful  issue,'*  as  interpreted  by  the  terms  over, 
for  the  testator*s  children,  the  brothers  and  pisters  of  Lockwood, 
would  have  been  his  heirs  on  leaving  no  issue,  and  therefore  the 
testator  must  have  meant  lineal  descendants,  and  not  collateral, 
when  he  used  the  words  ''lawful  heirs.**  This  being  the  case  he 
gave  to  Lockwood,  Jr.,  an  estate  tail,  which  could  be  barred  by 
deed  in  the  form  prescribed  by  the  act  for  barring  entails.  This 
being  done,  the  devise  over  was  cut  off.  This  case  falls  directly 
within  the  decision  in  Covert  v.  Robinson,  10  Wright  274.  And 
indeed  is  stronger,  for  in  the  will  in  that  case  there  were  no  words 
of  inheritance. 

Judgment  affirmed. 


Finnel  versus  Brew,  to  the  use  of  Mack. 

1.  Where  a  payment  is  made  voluntarily,  on  an  unfounded  demand,  or  in 
ignorance  of  the  law  or  legal  circumstances  of  the  case,  it  cannot  be  reco- 
vered back. 

2.  Nothing  occurring  afterwards  in  the  determination  of  new  controversies 
between  other  parties,  can  be  carried  back  to  affect  a  transaction,  which  when 
it  took  place,  was  fair  and  just. 

3.  Finnel  held  three  judgments  against  Brew,  who  paid  fifty  dollars  on 
them.  Before  an  auditor,  distributing  the  proceeds  ot  a  sheriff's  sale  of 
Brew's  land,  Finnel  claimed  and  there  was  awarded  to  him  the  whole  amount 
of  the  judgments ;  the  fund  did  not  reach  to  pay  all  the  liens,  the  report  was 
confirmed.  Heldy  that  if  Finnel  could  not  conscionably  retain  the  fifty  dol- 
lars, Brew  could  not  recover,  the  retention  being, to  the  prejudice  of  the 
unpaid  lien  creditor. 

4.  Brew's  interest,  in  the  proper  application  of  the  fund  to  the  liens  against 
him,  did  not  entitle  him  to  the  fifty  dollars,  nor  authorize  him  to  control  it. 

5.  The  auditor's  report  and  its  confirmation  were  conclusive  against  Brew's 
claim. 

6.  A  decree,  awarding  money  paid  into  court,  is  conclusive  that  the  party 
to  whom  the  fund  is  awarded  is  entitled  to  it. 

7  No  matter,  that  can  properly  be  litigated  before  an  auditor  to  distribute 
a  fund  in  court,  can  be  examined  in  a  collateral  action. 

March  13th  1876.  Before  Agnew,  C.  J.,  Sharbwood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county :  Of 
July  Term  1874,  No.  16. 

This  action  was  originally  brought  before  a  justice  of  the  peace, 
by  William  Brew  against  James  Finnel.  An  appeal  from  his 
judgment  was  entered  in  the  Court  of  Common  Pleas,  on  the  6th 
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of  May  1872.  The  record  was  amended  there  so  that  the  record 
should  be  William  Brew  to  this  use  of  John  Mack. 

The  circumstances  in  the  case  were  as  follows : —  . 

Finnel  was  the  beneficial  plaintiff  in  three  judgments  in  the 
Court  of  Common  Pleas  of  Bradford  county,  against  William 
Brew.  On  these  judgments  Brew  paid  Finnel  $50.  Afterwards 
Brew's  real  estate,  on  which  these  judgments  were  a  lien,  was  sold 
by  the  sheriff.  The  proceeds  of  sale  were  brought  into  court,  and 
L.  P.  Williston,  Esq.,  was  appointed  auditor  to  report  distribution. 
The  auditor  gave  due  notice  of  the  time  and  place  of  hearing.  A 
number  of  claims  upon  the  fund  were  made  by  counsel,  who  were 
present  representing  them.  William  Brew  was  not  present,  nor 
was  he  represented.  The  auditor  reported,  awarding,  amongst 
others,  to  Finnel  the  amount  of  his  three  judgments  in  full, 
without  any  deduction  on  account  of  the  $50  previously  paid,  no 
mention  of  it  having  been  made  to  him  by  Finnel,  or  on  behalf  of 
Brew.  The  fund  did  not  reach  to  pay  all  the  liens.  On  one  held 
by  John  Meredith,  amounting  to  $303.86,  only  $284.93  were  paid. 
The  report  was  confirmed  at  February  Term  1871.  Brew  brought 
this  suit  before  the  justice  January  4th  1872,  to  recover  the  $50 
paid  to  Finnel  before  the  sale  of  his  land. 

The  case  was  tried  February  17th  1874,  before  Streeter,  P.  J., 
upon  the  foregoing  facts. 

The  following  were  points  of  the  defendant.  They  were  answered 
in  the  negative  : — 

2.  In  this  case  the  money  proved  to  be  paid  was  voluntarily  paid 
on  a  claim  of  right,  to  apply  on  a  judgment  or  notes,  and  plaintiff 
cannot  recover. 

4.  If  the  jury  find  that  plaintiff  has  paid  defendant  $50  for 
which  he  has  no  credit,  plaintiff  cannot  recover,  because  said  sum 
should  apply  to  liens  against  the  real  estate  of  plaintiff  sold,  and 
plaintiff  has  no  int^erest  in  the  fund. 

The  jury  found  for  the  plaintiff  for  $50,  subject  to  the  following 
reserved  question  :  "  Is  the  auditor*s  report  distributing  the  fund 
arising  from  the  sale  of  the  real  estate  of  plaintiff,  in  which  distri- 
bution the  $50  now  claimed  to  have  been  paid  to  apply  on  judg- 
ments of  the  defendant  was  not  applied — a  bar  to  this  action  V* 

The  court  delivered  the  following  opinion  on  the  reserved  ques- 
tion : — 

'^  Finnel  the  defendant  had  some  judgments  against  the  plain- 
tiff which  were  entered  upon  the  docket  at  Towanda,  some  three 
or  four  years  ago.  Brew  paid  Finnel  some  forty  or  fifty  dollars 
which  he  claims  was  to  be  applied  on  the  judgments  entered  at 
Towanda.  Finnel  made  no  such  application  of  the  money.  Brew's 
real  estate  was  sold  and  an  auditor  appointed  to  distribute  the 
money.  Brew  was  not  present  and  Finnel  received  the  full  amount 
of  his  judgments.     Brew  now  sues  to  recover  the  money  paid  to 
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Finnel  to  apply  on  the  judgments,  but  which  was  not  applied.  The 
question  reserved  at  the  trial  was,  whether  the  auditor's  report  was 
a  bar  to  recovery  in  this  action.  If  Brew  had  claimed  this  credit 
before  the  auditor  and  the  matter  had  been  passed  upon,  doubtless 
he  would  be  estopped  in  this  action,  but  he  was  not  present  and  no 
such  claim  was  presented  to  the  auditor.  The  claim  has  never 
been  adjudicated  in  any  form,  and  while  Brew  might  have  claimed 
this  allowance  before  the  auditor  he  was  not  compelled  to  do  so. 
The  reserved  point  is  answered  in  the  negative,  and  the  prothono- 
tary  will  enter  a  judgment  upon  the  verdict." 

The  defendant  took  a  writ  of  error  and  assigned  for  error  an- 
swering his  points  in  the  negative;  and  entering  judgment  for  the 
plaintiff  on  the  reserved  point. 

ff.  N.  Williams,  for  plaintiff  in  error. — Money  voluntarily  paid 
under  a  claim  of  right  without  mistake  or  fraud  cannot  be  recovered 
back  :  Bogart  v.  Nevins,  6  S.  &  R.  369 ;  Irvine  v.  Hanlin,  10  Id. 
219  ;  Natcher  v.  Natcher,  11  Wright  494.  The  report  of  an  audi- 
tor distribuing  money  in  court  confirmed  by  the  court  is  conclu- 
sive of  every  issue  that  could  have  been  properly  litigated  therein  : 
Noble  V,  Cope's  Administrators,  14  Wright  18  ;  Miller's  Appeal, 
6  Casey  492  ;  Bank  of  Northern  Liberties  v.  Minford,  3  Grant 
232.  The  auditor  had  full  power  to  inquire  into  the  payment  of 
any  part  or  all  these  judgments :  Troubat  &  Haley,  part  2, 1077-8 ; 
Stewart  v.  Stocker,  1  Watts  135  ;  Galway's  Appeal,  10  Casey  242. 
Having  fixed  the  amount  due  Finnel,  which  was  confirmed  by  the 
court,  and  remained  unappealed  from,  every  one  was  concluded  as 
to  the  amount  due  and  owing  Finnel  by  Brew :  Noble  v.  Cope, 
14  Wright  17;  Leeds  v.  Bender,  6  W.  &  S.  318 ;  Finney's  Ap- 
peal,  3  Barr  312.  Brew  had  a  right  to  be  heard  there  before  the 
auditor :  Towers  v.  Academy,  8  Barr  297  ;  Longenecker  v.  Zeig- 
ler,  1  Watts  252 ;  McDavitt  &  Hay's  Appeal,  20  P.  F.  Smith 
873. 

ff.  W.  Patrick  (with  whom  were  Foyle  ^  McPlier%on\  for 
defendant  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  March 
27th  1876. 

When  William  Brew,  the  plaintiff  below,  paid  the  money  for 
the  recovery  of  which  this  suit  was  brought,  Finnel,  the  defendant, 
held  three  judgments  against  him,  amounting  to  so'mething  like 
$150.  These  judgments  were  due,  payable  and  undisputed.  The 
payment  of  the  $50  was  one  which  Finnel  had  the  right  to  receive, 
and  which  it  was  the  duty  of  Brew  to  make.  A  reference  to 
authority  to  prove  that  an  action  cannot  be  maintained  for  money 
so  paid,  would  seem  to  be  superfluous.     Even  where  the  payment 
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has  been  on  an  unfounded  demand,  or  in  ignorance  of  the  law  and 
legal  circumstances  of  the  case,  if  voluntary  and  without  constraint, 
it  cannot  be  recovered  back :  Colwell  v.  Peden,  3  Watts  328 ; 
Lackey  t».  Mercer  County,  9  Barr  318;  and  Natcher  v.  Natcher, 
11  Wright  496.  No  facts  occurring  afterwards  in  the  determina- 
tion of  new  controversies  between  other  parties  can  be  carried  back 
to  affect  a  transaction  which,  when  it  took  place,  was  perfectly  fair 
and  just. 

To  entitle  the  plaintiff  to  recover,  he  must  be  able  to  take  advan- 
tage of  the  error  of  the  auditor  by  whom  the  proceeds  of  his  real 
estate  were  distributed  after  its  sale  by  the  sheriff.  In  that  dis- 
tribution the  whole  amount  of  the  three  judgments  which  Finnel 
held  was  allowed.  As  the  verdict  of  the  jury  has  established  the 
payment  of  the  $50  in  dispute,  the  allowance  was  to  just  that 
extent  too  large.  Can  the  excess  be  restored  to  the  plaintiff  by 
means  of  this  action  ?  The  proceeds  of  the  sheriff's  sale  were 
insufficient  to  pay  the  liens  against  the  plaintiff.  If  the  amount 
Finnel  had  received  from  Brew  had  been  deducted  from  the  sum  he 
claimed,  it  would  have  been  applicable  to  the  judgment  of  John 
Meredith,  and  a  later  judgment  of  C.  M.  Myer  would  have  been 
still  left  wholly  unpaid.  Thus  the  sale  had  divested  the  plaintiff 
of  all  interest  in  the  land,  and  his  creditors  were  the  only  parties 
who  had  a  right  to  participate  in  the  fund.  Admitting  that  the 
defendant  could  not  conscionably  claim  the  $50,  the  mistake  was 
to  the  prejudice  of  Meredith  alone.  The  general  interest  which 
the  plaintiff  had  in  the  proper  application  of  the  money  in  the 
sheriffs  hands  to  the  liens  against  him,  was  not  such  as  to  entitle 
him  to  the  possession  of  this  particular  sum,  or  to  authorize  him 
to  control  its  disposition.  The  facts  in  Longenecker  v,  Ziegler,  1 
Watts  252,  were  identical  with  those  developed  here,  except  that 
the  judgment-debtor  in  that  case  had  brought  suit  for  the  use  of 
the  creditor,  who  would  have  been  entitled  to  receive  the  excess 
improvidently  paid  on  an  earlier  judgment  if  the  fund  had  been 
properly  distributed.  It  was  held  that  the  action  could  not  be 
maintained,  on  the  ground  that  Longenecker  had  no  right  to  the 
money  beneficially,  or  even  as  trustee  for  the  creditors,  for  the  law 
is  not  so  unreasonable  as  to  attribute  to  him  the  ownership  of  that 
of  which  it  had  itself  divested  him,  and  appropriated  to  the  extin- 
guishment of  his  debts. 

The  auditor's  report  and  its  confirmation  by  the  court  are  also 
conclusive  against  the  plaintiffs  present  claim.  The  duty  of  the 
auditor  was  to  pass  on  the  question  which  lies  at  the  foundation 
of  this  controversy.  He  was  to  ascertain  the  parties  who  held 
liens  against  the  property  sold,  and  the  amounts  due  to  them 
respectively.  It  has  been  urged  in  the  argument  that  the  plaintiff 
was  not  a  party  to  the  hearing,  and  could  not  be  affected  by  the 
auditor's  action.     It  is  true  he  had  no  right  to  any  part  of  the 
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money,  but  the  due  application  of  it  to  his  debts  was  as  important 
to  him  as  if  he  had  been  a  participant  in  the  distribution.  Of  all 
parties  concerned  in  the  proceeding,  he  had  received  from  the  very 
outset  the  earliest,  the  most  direct  and  most  constant  notice. 
Cash's  Appeal,  1  Barr  166,  decided  that  a  lien-creditor  who  does 
not  appeal  from  a  decree  distributing  a  fund  raised  by  a  sherifiTs 
sale,  cannot  be  relieved  in  the  Supreme  Court.  In  Finney's  Ap- 
peal, 3  Barr  312,  it  was  held  that  if  a  lien-creditor  did  not  claim 
at  the  time  of  the  distribution,  but  permitted  the  residue  to  be 
paid  to  an  assignee  for  the  benefit  of  creditors,  his  claim  to  be  pre- 
ferred to  the  assignee  came  too  late.  A  decree  awarding  money 
paid  into  court  to  one  of  several  contesting  creditors  is,  if  unre- 
versed and  unappealed  from,  conclusive  that  the  party  to  whom 
the  fund  is  awarded  is,  and  the  contestants  are  not,  entitled  to  it; 
and  all  matters  that  could  have  been  properly  litigated  cannot 
again  be  examined  in  a  collateral  action  :  Noble  v.  Cope's  Ad- 
ministrators, 14  Wright  18.  The  remedy  for  any  error  by  the 
auditor  was  in  an  application  to  the  Common  Pleas.  This  remedy 
was  afforded  in  Beck's  Appeal,  8  Harris  406,  where  a  mortgage- 
creditor  petitioned  for  the  correction  of  a  mistake  in  the  distribu- 
tion of  the  proceeds  of  a  sheriff's  sale  at  the  next  term  of  the 
court,  but  after  the  twenty  days  allowed  for  an  appeal  had  expired ; 
and  it  was  held  by  this  court  that  the  Common  Pleas  had  power 
to  review  its  decision  and  to  grant  relief.  In  this  case  undoubtedly 
a  mistake  was  made,  but  it  could  only  be  cured  by  reforming  or 
reversing  the  decree  upon  the  auditor's  report.  That  cannot  be 
reached  collaterally.  It  was  final  as  to  the  question  which  it  was 
the  object  of  this  litigation  to  present. 

Judgment  reversed. 


Mulhemn  versus  Delaware,  Lackawanna  and 
Western  Railroad  Co. 

1.  The  D.  railroad  company,  by  a^qreement,  had  a  right  of  trackai^e  on 
the  tracks — two  running  parallel  at  a  distance  of  seven  feet  from  each  other — 
of  the  B.  company.  The  plaintiff  was  a  brakeman  of  the  B.  company  ;  his 
train  passed  from  one  track  to  the  other,  and  in  the  performance  of  his  duty 
he  left  the  train  and  closed  the  switch,  the  train  passing  on  some  distance 
into  the  yard  without  him.  He  stopped  a  few  minutes  and  walked  along 
the  track  to  go  to  his  train,  which  he  might  have  reached  in  some  other  way ; 
whilst  so  on  the  track  he  was  struck  by  an  engine  of  the  D.  company,  going 
in  the  same  direction,  and  injured.  Held,  that  he  had  no  right  to  be  on  the 
track  ;  that  being  there  was  contributory  negligence  per  se,  and  he  could  not 
recover  from  the  D.  company  for  the  injury. 

2.  Where  a  person  goes  on  a  track,  he  cannot  recover  from  the  company 
except  for  wanton  injury,  although  the  negligence  of  the  company*8  agent 
contributed  to  the  result. 
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3.  Except  at  crossings,  where  the  public  have  a  right  of  way,  one  who 
steps  on  a  track  does  so  at  his  peril. 

4.  The  employees  of  the  company  whose  duty  requires  them  to  go  on  the 
track,  if  injured,  have  no  redress  against  the  company ;  they  take  the  risk 
upon  undertaking  the  employment. 

5.  Whibt  passinfr  from  one  point  of  the  road  to  another,  the  plaintiff  had 
no  higher  protection  than  a  stranger. 

6.  The  plaintiff  was,  within  the  meaning  of  the  Act  of  April  4th  1868,  an 
employee  lawfully  engaged  about  the  roads,  &c.,  of  the  D.  company,  and 
therefore  entitled  only  to  wich  right  of  action  as  if  he  had  been  ah  employee 
of  the  D.  company. 

March  14th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Luzerne  county :  Of 
January  Term  1875,  No.  64. 

This  was  an  action  on  the  case,  brought  June  25th  1872,  by 
Patrick  Mulherrin  against  the  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

The  action  was  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  in  consequence  of  having  been  struck  by  an  engine  of 
the  defendants,  whilst  he  was  walking  on  the  track  of  the  Lacka- 
wanna and  Bloomsburg  Railroad.  The  railroads  of  the  two  com- 
panies intersected  at  a  point  near  Scranton. 

By  an  agreement  between  the  two  companies,  dated  April  28th 
1863,  the  defendants  had  the  right  to  use  the  Lackawanna  and 
Bloomsburg  Railroad  for  the  transportation  of  coal  from  the  inter- 
section near  Scranton  to  Nanticoke,  and  to  and  from  all  interme- 
diate points. 

The  plaintiff  was  in  the  employ  of  the  Lackawanna  and  Blooms- 
burg Company,  as  a  brakeman.  On  the  29th  of  June  1871,  he 
was  walking  on  one  of  the  tracks  of  that  company  within  the  city 
of  Scranton,  when  he  was  struck  by  an  engine  of  the  defendants 
drawing  a  heavy  train  of  coal  cars,  and  so  severely  injured  that 
it  was  necessary  to  amputate  both  his  legs. 

The  case  was  tried  October  21st  1874,  before  Harding,  P.  J. 

The  evidence  showed  that  whilst  the  defendants*  trains  had  a 
right  under  the  agreement  to  run  on  the  other  company's  tracks, 
yet  the  running  was  to  be  such  as  not  to  interfere  with  the  latter 
company's  regular  trains  ;  in  consequence,  the  defendants*  trains 
did  not  run  on  any  schedule  time,  but  were  running  by  telegraph 
and  signals.  The  accident  occurred  near  the  crossing  of  Scranton 
avenue,  which  is  also  intersected  by  Jackson  street,  in  the  part 
of  the  city  known  as  Hyde  Park.  There  were  two  tracks  of  rail- 
road here ;  one  bound  north  on  which  laden  cars  passed  ;  the  other 
bound  south  on  which  usually  unladen  cars  passed;  the  space 
between  these  two  tracks  was  seven  feet,  and  the  space  between 
two  engines  passing  on  the  respective  tracks  would  be  about  three 
and  a  half  feet ;  on  the  outside  of  the  sauthern  track  there  is  a 
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sj^ace  where  persons  can  walk  without  risk ;  there  were  below 
the  Scranton  avenue  crossing  two  switches  to  enable  trains  to  pass 
from  the  southern  to  the  northern  bound  track. 

John  Dacy  testified :  that  he  was  watchman  at.  the  Scranton 
avenue  crossing,  in  the  employ  of  the  Lackawanna  and  Blooms- 
burg  Company ;  his  watchhouse  was  about  four  or  five  feet  from 
the  northern  bound  track ;  from  that  place  he  could  see  about 
eighty  rods  down  the  track.  On  the  day  of  the  accident  witness 
saw  the  plaintiff  on  his  train;  he  jumped  off  and  opened  one  of 
the  switches,  his  train  went  into  it,  he  closed  it  and  the  train  went 
on  to  Scranton  so  fast  that  the  plaintiff  could  not  again  get  on  the 
train  ;  if  after  a  switch  is  turned  the  brakeman  is  wanted,  the 
engine  is  "  slowed  up''  for  him  to  get  on  ;  if  it  leaves  him  behind, 
he  stays  till  the  engine  comes  back  ;  if  the  train  should  not  come 
back  it  would  be  the  duty  of  the  brakeman  to  join  his  train. 
After  the  plaintiff  had  turned  the  switches,  he  walked  to  the  watch- 
house  and  got  from  witness  a  match  to  light  his  pipe ;  while  stand- 
ing talking  with  witness,  the  plaintiff's  train  came  out  from 
Scranton,  and  went  into  the  "  hill  switch  ;**  when  plaintiff  saw  it, 
he  walked  from  witness  about  two  steps  out  on  the  northern  bound 
track  ;  there  was  then  a  train  coming  down  from  Scranton  on  the 
south  bound  track ;  when  plaintiff  stepped  on  the  track  he  took 
the  direction  towards  the  ''  hill  switch"  toward  his  train  ;  near  the 
watchhouse  there  was  a  gully  that  goes  across  the  track  at  the 
intersection  of  the  streets ;  plaintiff  stepped  on  the  track  around 
the  gully,  and  walked  on  toward  the  "  hill  switch,"  still  on  the 
north  bound  track  ;  the  gully  where  it  passed  under  the  track  had 
no  covering  but  the  ties ;  a  minute  or  two  after  plaintiff  left  wit- 
ness, a  train  came  down  on  the  north  bound  track,  the  two  trains 
passed  the  crossing  together ;  the  northern  train  gave  no  signal ; 
the  southern  train  did ;  witness  thought  the  northern  train  was 
going  fourteen  or  fifteen  miles  an  hour ;  this  train  belonged  to  the 
defendants,  and  consisted  of  a  heavy  load  of  coal  cars ;  a  second 
after  the  northern  bound  train  passed,  witness  was  told  that  a  man 
had  been  run  over  ;  he  went  out  and  found  plaintiff  lying  in  a  gully 
on  his  back,  with  feet  and  legs  "  mashed ;"  he  had  been  pulled 
along  the  track,  thirteen  or  fourteen  cars  had  gone  over  him,  pull- 
ing him  until  he  fell  into  the  gully. 

On  cross-examination  witness  said,  that  plaintiff  continued  to 
walk  on  the  track  as  long  as  he  saw  him.  There  was  no  way  for 
plaintiff  to  get  to  his  train  other  than  walking  between  the  tracks 
and  in  the  gutter  outside  of  the  south  bound  track,  except  *'  he 
went  by  the  turnpike  and  went  down  again,  but  that  was  a  long 
ways  for  a  man  that  was  working  to  go  up  the  turnpike,"  it  woula 
be  safer  for  a  man  to  walk  on  the  track  when  it  is  empty  than 
between  the  tracks. 

Another  witness  testified :  that  she  was  on  the  south  track  and 
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met  plaintiff  walking  on  the  other  track  towards  his  engine ;  the 
engine  on  the  south  track  whistled  for  her  to  get  off  the  track  ;  the 
plaintiff  just  then  passed  her,  the  other  engine  was  coming  up, 
the  two  trains  passed  pretty  near  together ;  the  train  on  the  north 
track  knocked  plaintiff  down  and  dragged  him.  There  was  no 
whistle  from  that  engine ;  the  loaded  train  came  very  fast ;  the 
plaintiff  could  not  see  the  train. 

The  plaintiff  testified  that  on  the  morning  of  the  accident  his 
train  started  to  Scranton  from  Bellevue  switch,  which  is  south  of 
Scranton,  and  reaches  from  near  Scranton  avenue  down  to  about 
eighty  or  a  hundred  yards ;  when  the  train  got  below  Scranton 
avenue,  he  got  off  the  train  and  replaced  the  switches  which  had 
been  opened  by  the  front  brakeman  and  the  train  had  crossed  over ; 
the  train  had  gone  on  and  he  could  not  reach  it.  It  was  his  duty 
to  join  his  train  when  and  where  he  could ;  and  if  it  was  coming 
bade,  to  wait  there  until  it  came  back.  If  it  did  not  come  back 
it  was  his  duty  to  approach  and  rejoin  it ;  he  was  authorized  to 
use  the  north  bound  track  and  always  used  it.  The  usages  of 
brakemen  at  that  particular  point  were,  after  closing  a  switch  and 
their  train  was  in  sight,  to  take  the  track  by  the  nearest  course  to 
get  the  train. 

"  I  walked  on  to  Scranton  avenue  crossing  to  where  the  watch- 
man stood,  and  I  expected  my  train  to  come  from  Scranton  again 
after  leaving  a  few  cars;  I  staid  until  I  saw  them  going  over  the 
bridge,  and  when  they  got  at  the  '  hill  switch*  they  ran  in  there  and 
stayed ;  at  that  time  I  stepped  from  Mr.  Dacy  out  on  the  track  and 
looked  both  ways  when  going  on  the  track,  and  I  saw  nothing  com- 
ing at  that  time ;  I  saw  the  track  was  clear  at  that  time ;  saw 
nothing  on  the  northern  bound  track ;  there  was  an  empty  train 
on  the  southern  bound  track,  passing  ;  then  I  proceeded  a  distance ; 
1  cannot  tell  the  exact  distance.  *  *  *  I  proceeded  towards  the 
*  hill  switch  ;'  I  did  not  do  anything  nor  hear  anything  at  all ;  was 
knocked  down  just  about  that  time ;  I  was  knocked  down  probably 
half  a  second,  and  some  man  *  hollered;'  *  *  *  and  that  was  all  I 
beard  ;  I  was  dragged  quite  a  distance,  and  dragged  into  this  gully 
and  laid  there." 

The  train  which  struck  him  was  a  "wild-cat*'  train  belonging  to 
the  defendants ;  the  schedule  gives  such  trains  a  right  on  the  tracks 
after  certain  hours  of  the  day.  He  stood  at  the  watchhouse  to 
wait  for  his  engine  in  case  others  should  come  along  the  track  ;  he 
was  to  hold  them  till  his  was  out  of  the  way ;  where  he  was  struck 
was  about  one  hundred  and  sixteen  feet  from  the  watchhouse; 
there  was  no  bell  nor  whistle  sounded,  except  on  the  southern 
bound  engine. 

On  cross-examination  he  said  it  was  doubtful  whether  he  could 
have  walked  with  safety  between  the  two  tracks ;  he  could  have 
walked  on  the  southern  side  of  the  track  ;  but  the  train  was  between 
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him  and  that  side ;  when  he  first  saw  the  south  train  it  was  be- 
tween him  and  the  '^  hill  switch;''  this  train  had  not  passed  him 
when  he  was  strack. 

He  further  testified  as  to  the  extent  of  his  injuries,  the  continu- 
ance of  his  sickness,  expenses,  &c. 

There  was  evidence  also  from  several  witnesses  that  no  signal 
of  the  coming  of  the  train  was  given,  that  it  was  going  at  a  high 
rate  of  speed,  &c. 

The  defendants  gave  evidence  that  signals  were  given ;  that  the 
train  was  going  at  the  rate  of  five  or  six  miles  an  hour,  &c. ;  that 
the  plaintiff  stepped  on  the  track  just  before  the  engine  and  just 
as  he  stepped  there  the  engine  struck  him  ;  when  he  came  out  of 
the  watchhouse  the  engine  was  about  fifteen  or  twenty  feet  dis- 
tant ;  plaintiff  was  about  four  feet  from  the  engine  when  he  step- 
ped over  the  rail ;  he  was  halloed  at  by  the  brakeman  of  the  train 
as  soon  as  he  stepped  on  the  track.  Also  :  that  a  man  could  stand 
with  safety  between  the  two  tracks  whilst  two  trains  were  passing 
each  other. 

The  following  are  points  of  the  defendants  and  their  answers : — 

5.  If  plaintiff  was  not  an  employee  of  the  company  using  the 
railroad,  then,  under  the  rule  of  Railroad  v.  Norton,  he  had  no 
right  whatever  to  be  on  the  track,  and  his  presence  there  was  of 
itself  negligence  which  concurred  in  producing  the  injury ;  and  he 
cannot  recover. 

Answer  :  "  This  point  we  cannot  aflirm.  If  you  find  that  he 
was  improperly  on  the  track,  or  there  without  exercising  reasonable 
caution,  brakeman  though  he  was,  then,  of  course,  he  cannot  recover. 
But  this  is  a  question  of  fact  for  you  under  all  the  testimony  in 
the  case.** 

6.  Under  the  provisions  of  the  first  section  of  the  Act  of  4th 
April  1868,  the  plaintiff  has  no  right  of  action  and  recovery  against 
the  defendant,  other  than  would  exist  if  the  plaintiff  had  been  an 
employee  of  the  defendant  at  the  time  of  the  accident,  and  is, 
therefore,  not  entitled  to  recover. 

Answer:  "We  decline  to  affirm  this  proposition." 
8.  It  was  negligence  on  the  part  of  the  plaintiff  to  be  on  the 
track,  and  there  can,  therefore,  be  no  recovery  in  the  case,  even 
though  there  may  have  been  negligence  on  the  part  of  the  com- 
pany's employees. 

Answer  :  "  We  have  already  said  to  you,  and  we  repeat  it,  that 
it  is  for  you  to  determine,  under  the  testimony  of  Mr.  Graynor, 
under  the  testimony  of  the  conductor,  and  under  the  testimony  of 
Mulherrin  himself,  whether  the  latter  negligently  went  upon  that 
track,  knowing,  as  he  did,  of  these  particular  trains,  and  the  right 
of  the  defendant  to  run  them.  If  you  shall  find  that  he  did,  then 
he  would  not  be  entitled  to  recover.  In  determining,  however,  as 
to  this,  it  is  your  duty  to  consider  every  fact  and  circumstance 
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brought  to  your  notice  by  the  witnesses  in   the  case  on  the  one 
side  and  the  other.     Such  is  our  answer  to  this  point.** 

9.  As  plaintiff  was  an  employee  on  the  railroad,  well  acquainted 
with  the  running  of  the  trains,  and  therefore  bound  to  exercise  a 
high  degree  of  care,  it  was  negligence  on  his  part  to  walk  on  the 
track  on  which  he  knew  trains  were  constantly  running,  so  as  to 
approach  him  in  a  direction  in  which  he  could  not  see  them,  and  he* 
is  therefore  not  entitled  to  recover. 

"  Our  answer  to  this  point  may  be  stated  thus:  If  any  other 
person  than  a  brakeman  had  gone  upon  that  track,  as  the  plain- 
tiff admits  he  did,  unquestionably  it  would  have  been  negligence 
per  $e ;  and  if  such  person  had  been .  run  down,  it  would  have 
been  the  fruit  of  his  own  folly,  and  he  could  not  recover.  Whether 
the  plaintiff  was  guilty  of  negligence,  or  not,  is  for  you  to  deter- 
mine, in  view  of  all  the  evidence  in  the  case,  amongst  which  is  the 
fact  that  he  was  a  brakeman,  and  that  it  was  his  duty  to  close  the 
switches  near  the  watchhouse,  his  train  moving  on  meantime,  and 
the  further  fact  that  he  was  seeking  to  join  it  when  he  was  struck, 
though  with  full  knowledge  on  his  part  that  the  defendant  was  run- 
ning trains  every  hour  in  the  day  over  the  road  at  that  point.** 

By  the  first  section  of  the  Act  of  4th  April  1868,  Pamph.  L. 
58,  2  Br.  Purd.  1094,  pi.  5 :  "  When  any  person  shall  sustain 
personal  injury  or  loss  of  life  while  lawfully  engaged  or  employed 
on  or  about  the  roads,  works,  depots  and  premises  of  a  railroad 
company,  or  in  or  about  any  train  or  car  therein  or  thereon,  of 
which  company  such  person  is  not  an  employee,,  the  right  of  action 
and  recovery  in  all  such  cases  against  the  company  shall  be  such 
only  as  would  exist  if  such  person  were  an  employee.** 

The  verdict  was  for  the  plaintiff  for  $4000. 

The  defendants  took  a  writ  of  error ;  they  assigned  for  error 
the  answers  to  their  points. 

S,  Woodward  and  A.  T.  McClintock  (with  whom  was  E,  N.  WiU 
lard\  for  plaintiff  in  error. — If  it  would  have  been  negligence  per 
se,  in  a  person  other  than  a  brakeman,  going  upon  the  track  as 
the  defendant  in  this  case  did,  then  the  fact  that  he  was  an  em- 
ployee of  another  company  and  about  such  other  company's  busi- 
ness, does^not  change  the  rule,  and  if  he  was  injured  while  in  the 
ordinary  pursuit  of  that  company's  business,  under  the  circum- 
stances of  the  case,  and  the  fact  that  other  brakemen  were  in  the 
habit  of  walking  on  the  track  when  there  were  other  places  of 
safety  for  them  to  walk,  does  not  help  the  plaintiff's  case,  nor 
change  the  rule  of  negligence.  That  which  would  have  been  neg- 
ligence in  any  other  person  than  a  brakeman  was  negligence  in 
Patrick  Mulherrin  :  Railroad  Company  r.  Norton,  12  Harris  465; 
Philadelphia  &  Reading  Railroad  Co.  v.  Hummel,  8  Wright  375. 

This  Act  of  1868  is  constitutional :  Kirby  v.  The  Pennsylvania 
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Railroad  Company,  26  P.  F.  Smith  506.  Thp  case  of  the  plain- 
tiff falls  within  the  terms  of  the  Act  of  1868  ;  he  had  voluntarily 
ventured  into  employment  alongside  of  the  servants  of  the  defend- 
ant. He  knew  well  the  risks  of  his  employment,  and  cannot 
recover  for  injury  even  though  it  was  caused  by  the  negligence  of 
the  servants  of  defendants,  who  were  engaged  in  the  same  employ- 
ment and  on  the  same  railroad.  It  is  the  duty  of  courts  in  cases 
of  clear  negligence  arising  from  an  obvious  disregard  of  duty  and 
safety,  to  determine  it  as  a  question  of  law  :  Pittsburg  k  Connells- 
ville  Railroad  Company  v.  McClurg,  6  P.  F.  Smith  294 ;  P.  &  R. 
Railroad  Company  v.  Hummel,  8  Wright  375 ;  O'Brien  v.  P.,  W, 
&  B.  Railroad  Company,  3  Phila.  Rep.  76.  Clear  negligence  on 
part  of  plaintiflf  is  most  conclusively  established  under  the  facts 
proved  in  the  case,  and  the  8th  and  9th  points  should  have  been 
affirmed. 

(7.  i.  Lamherton  (with  whom  was  E.  P.  Kitmer  and  JP.  (7.  MoBier)^ 
for  defendant  in  error. — The  use  of  a  railroad  track,  except  at 
lawful  crossings  of  public  roads  or  highways,  is  exclusively  for  the 
company  and  their  employees:  Railroad  v., Hummel,  8  Wright 
375.  Mulherrin  was  then  rightfully  on  the  track,  and  it  was  for 
the  jury  what  his  duties  as  brakeman  required  of  him  and  his  au- 
thority in  discharging  those  duties,  to  be  on  the  track  at  the  time 
of  his  injury  :  Catawissa  Railroad  Co.  v.  Armstrong,  13  Wright  186. 

Negligence  is  to  be  submitted  to  the  jury  upon  the  question  of 
reasonable  and  ordinary  care  under  all  the  circumstances  of  the 
case  :  Patterson  v.  Wallace,  1  McQueen,  H.  of  L.  Cas.  48.  Even 
where  the  facts  are  undisputed,  it  is  for  the  jury  and  not  for  the 
judge  to  determine  whether  proper  care  was  exercised  or  whether 
they  established  negligence:  Sioux  City  &  P.  Railroad  Co.  v. 
Stout,  17  Wall.  637 ;  Southworth  v.  Old  Col.  &  New.  Railroad 
Co.,  105  Mass.  344;  Bill  v.  Smith,  39  Conn.  296;  Baltimore  & 
Ohio  Railroad  Co.  v.  Dougherty,  36  Md.  366 ;  Same  v.  Fitzpatrick, 
35  Id.  32.  When  the  standard  shifts  with  the  circumstances  of 
the  case,  it  is  in  its  very  nature  incapable  of  being  determined  as 
a  matter  of  law,  and  must  be  submitted  to  the  jury  to  determine 
what  it  is,  and  whether  it  has  been  complied  with :  West  Chester 
&  Phila.  Railroad  Co.  v.  McElwee,  17  P.  F.  Smith  315;  Cata- 
wissa V,  Armstrong,  2  Id.  282 ;  Penna.  Coal  Co.  v.  Bentley,  16 
Id.  34 ;  Johnson  v.  West  Chester  &  Phila,  Railroad  Co.,  20  Id. 
357 ;  Kay  v.  Penna.  Railroad  Co.,  15  Id.  269 ;  Glasscy  v.  Pas- 
senger Railroad  Co.,  7  Id.  174;  Phila.  Pass.  Railroad  Co.  v,  Has- 
sard,  25  Id.  367  ;  Penna.  Railroad  Co.  v.  McTighe,  10  Wright 
316. 

Whether  Mulherrin's  acts  and  position  at  the  moment  of  the 
accident  contributed  to  his  own  injury  were  questions  for  the 
jury :  L.  &  B.  Railroad  Co.  v.  Chenewith,  2  P.  F.  Smith  382  ; 
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Catawissa  Railroad  Company  v.  Armstrong,  13  Wright  187; 
S.  c.  2  P.  F.  Smith  282 ;  Pennsylvania  Railroad  Co.  v.  Ogier, 
11  Casey  60;  Gaynor  v.  Railway,  100  Mass.  208;  2  Redf.  Am. 
R,  Cases  554.  It  is  no  justification  to  the  defendants  below  that 
they  were  in  the  exercise  of  a  lawful  right,  if  the  injury  arose  from 
the  negligent  manner  in  which  it  was  done.  And  this  was  a  ques- 
tion for  the  jury:  Penna.  Railroad  Co.  v.  Barnett,  9  P.  F.  Smith 
259 ;  1  Redf.  on  Railroads,  sect.  131,  p.  527.  The  rapid  running 
of  a  train  of  cars  around  curves  at  crossing  places  over  the  rail- 
road without  usual  and  necessary  signals  is  negligence  per  se  : 
Penna.  Railroad  Co.  v.  Ogier,  11  Casey  71 ;  Reeves  v.  D.,  L.  i 
W.  Railroad  Co.,  6  Id.  454. 

The  first  section  of  the  Act  of  1868  even  if  valid  and  applicable  to 
persons  falling  within  its  terms,  cannot  be  made  to  apply  to  the 
parties  to  this  litigation.  Mulherrin  was  not  hurt  on  the  road  of 
the  defendant  company  or  near  it ;  and  is  not  within  the  words 
or  purview  of  the  statute.  At  no  time  was  he  "  lawfully  engaged 
or  employed  on  or  about  the  roads,  works,  depots  and  premises  of 
the  Delaware,  Lackawanna  and  Western  Railroad  Company,  or 
in  or  about  any  train  or  car  therein  or  thereon.**  The  policy  of 
the  law  is  not  to  extend  the  rule  restricting  the  right  of  action  by 
the  employee  against  the  employer  in  cases  of  negligence :  Cata- 
wissa Railroad  Co.  v.  Armstrong,  13  Wright  186.  Statutes  are 
not  presumed  to  make  any  alteration  in  the  common  law  farther 
or  otherwise  than  the  act  expressly  declares,  and  must  be  construed 
strictly  :  Melody  v.  Reab,  4  Mass.  471 ;  Gibson  v,  Jenney,  15  Id. 
205 ;  Commonwealth  v.  Knapp,  9  Pick.  496 ;  Wilbur  v.  Crane, 
13  Id.  284. 

A  statute  which  is  to  take  away  a  remedy  given  by  the  com- 
mon law  ought  never  to  have  an  equitable  construction,  and  must  be 
construed  strictly:  Hammond  v.  Webb,  10  Mod.  282.  The  act 
in  question  being  in  the  nature  of  a  penal  statute,  ought  to  be 
construed  strictly  to  save  a  right  or  to  avoid  a  penalty  :  'Whitney 
v.  Emmett,  1  Bald.  316 ;  Sprague  v.  Birdsall,  2  Cowen  419 ; 
Gilbert  v.  Col.  Turnpike  Co.,  3  Johns.  Cas.  107;  Bennett  v. 
Ward,  3  Caines  259 ;  Sickles  v.  Sharp,  13  Johns.  497  ;  Jones  v, 
Eustis,  2  Id.  379 ;  Myers  v.  Foster,  6  Cowen  567  ;  Wales  v.  Stetr 
son,  2  Mass.  146 ;  Smith  v,  Spooner,  3  Pick.  229.  A  statute 
^'hich  grants  exclusive  privileges  in  derogation  of  the  common- 
law  rights  of  the  citizens  at  large  ought  not  to  be  extended  by  im- 
plication ;  on  the  contrary,  it  should  be  construed  strictly  against 
the  company:  Cayuga  Bridge  Co.  v.  Magee,  2 Paige  116  ;  Culver 
V.  Hayden,  1  Verm.  359 ;  McMullin  v.  McCreary,  4  P.  F.  Smith 
230. 

It  is  not  to  be  presumed  that  the  legislature  intended  to  make 
any  innovation  upon  the  common  law  further  than  the  case  abso- 
lutely required.     The  law  rather  infers  that  the  act  did  not  intend 
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to  make  any  alteration  other  than  what  is  specified  and  besides 
what  is  plainly  pronounced.  If  that  had  not  been  the  intention, 
the  legislature  would  have  expressed  it  otherwise:  Dwarris  on 
Statutes  43  ;  Borland  v,  Nichols,  2  Jones  43  ;  Stormfeltz  v.  Manor 
Turnpike  Co.,  1  Harris  555.  The  contract  to  use  the  roadway  of 
the  Lackawanna  and  Bloomsburg  Railroad  Company  in  common 
did  not  make  Mulherrin  subject  to  the  rule  governing  employees 
of  the  company  defendant :  Catawissa  Railroad  Co.  v.  Armstrong, 
13  Wright  187  ;  s.  c.  2  P.  F.  Smith  282  ;  Hanover  Railroad 
Co.  V.  Coyle,  5  Id.  396 ;  Smith  v.  N.  Y.  &  Harlem  Railroad  Co., 
19  N.  Y.  127  ;  Sawger  v.  Rut.  &  Burin  Railroad  Co.,  27  Vt. 
370  ;  Warburton  v.  Great  Western  Railroad,  36  L.  J.  N.  S.  Exch. 
9 ;  Farwell  v,  Boston  &  Worcester  Railroad  Co.,  4  Mete.  49. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May  8th 
1876. 

This  was  an  action  of  trespass  on  the  case  for  injuries  resulting 
from  alleged  negligence  on  the  part  of  the  employees  of  the  rail- 
road company  in  moving  their  cars.  The  undisputed  facts  of  the 
case  are  substantially  as  follows :  The  injury  was  caused  by  the 
train  of  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany. The  track  was  owned  by  the  Lackawanna  and  Bloomsburg 
Railroad  Company.  The  former  company  had  the  right  of  track- 
age over  the  road  by  virtue  of  an  agreement  between  the  two  com- 
panies.; and  the  train  of  the  Delaware,  Lackawanna  and  Western 
Railroad  Company  was  lawfully  upoq  the  track.  There  are  two 
tracks  at  the  point  where  the  injury  occurred.  Between  the  inside 
rails  of  said  tracks  there  is  a  space  of  seven  feet  in  width,  leaving 
a  clear  space  between  passing  trains  of  about  three  and  a  half  feet 
in  width,  while  outside  of  the  southern  track  there  is  room  to  walk 
without  danger.  Patrick  Mulherrin,  the  plaintiff,  was  in  the  em- 
ploy of  the  Lackawanna  and  Bloomsburg  Company,  as  a  brake- 
man.  On  the  morning  of  the  29th  of  June  1871,  he  was  on  his 
train  approaching  ^craiiton  from  a  northerly  direction ;  when  near 
Jackson  street  he  gotW^froin  his  train  to  turn  the  switch,  and 
having  performed  this  duty  he  went  to  the  watchman's  house  near 
the  switch,  where  he  remained  some  time  in  conversation  with  the 
watchman,  then  lighted  his  pipe  and  started  towards  Scranton  to 
join  his  train,  walking  on  the  northern  track.  When  he  stepped 
on  said  track  a  train  was  passing  him  on  the  southern  track.  In- 
stead of  waiting  until  the  train  had  passed,  and  then  crossing  over 
both  tracks  to  the  outside  of  the  southern  track,  where  there  was 
clear  space  to  have  walked  with  safety,  he  continued  walking  on 
the  northern  track  until  he  was  overtaken  by  the  defendants'  train 
moving  in  the  same  direction,  which  struck  and  badly  injured  him. 
Upon  this  state  of  facts  he  seeks  to  recover  from  the  defendants 
damages  for  the  injuries  sustained. 
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It  was  held  in  the  Railroad  v.  Norton,  12  Harris  465,  that  where 
a  person  places  himself  on  the  track  of  a  railroad,  he  can  claim 
no  damages  except  for  wanton  injury,  and  not  for  injury  sustained 
in  the  pursuit  of  the  company's  lawful  business  in  the  ordinary 
manner,  even  though  the  negligence  of  the  company's  agent  con- 
tributed to  the  result.  It  was  said  by  Mr.  Justice  Woodward,  in 
delivering  the  opinion  of  the  court,  that  in  order  to  make  railroad 
companies  to  carry  safely,  "the  law  insists  upon  a  clear  track." 
This  doctrine  cannot  be  too  emphatically  asserted  or  rigidly  en- 
forced. We  hold  these  corporations  to  a  strict  line  of  responsi- 
bility whenever  passengers  are  injured  by  accidents  to  their  trains. 
It  follows  that  we  should  be  equally  emphatic  as  to  their  control 
of  their  tracks.  Except  at  crossings,  where  the  pnblic  have  a 
right  of  way,  a  man  who  steps  his  foot  upon  a  railroad  track  does 
80  at  his  peril.  The  company  have  not  only  a  right  of  way,  but 
such  right  is  exclusive  at  all  times  and  for  all  purposes.  This  is 
necessary,  not  only  for  the  proper  protection  of  the  company's 
rights,  but  also  for  the  safety  of  the  travelling  public.  It  is  not 
right  that  the  lives  of  hundreds  of  persons  should  be  placed  in 
peril  for  the  convenience  of  a  single  foolhardy  man,  who  desires 
to  walk  upon  the  track.  In  England  it  is  a  penal  offence  for  a 
man  to  be  found  unlawfully  upon  the  track  of  a  railroad.  It 
would  add  materially  to  the  public  safety  were  there  a  similar  law 
here. 

These  remarks  do  not,  of  course,  apply  to  employees  of  rail- 
road companies  whose  duties  require  them  at  certain  times  and  for 
certain  purposes  to  be  upon  the  track.  They  go  there  in  the 
course  of  their  employment,  and  undei  the  well-settled  rules  of 
law  they  take  the  risk.  In  cases  of  peraonal  injury  they  have  no 
redress  against  the  company  employing  them,  and  by  the  act  of 
whose  servants  it  is  occasioned.  In  this  case  the  plaintiff  was  not 
in  the  employ  of  the  defendants,  but  was  a  brakeman  of  the 
Lackawanna  and  Bloomsburg  Company.  The  evidence  clearly 
shows  that  he  was  not  necessarily  on  the  track  when  he  was  struck 
by  the  train.  He  got  off  his  train  to  perform  a  duty,  to  wit,  the 
adjustment  of  a  switch.  That  duty  had  been  performed  when  he 
sought  to  rejoin  his  train.  If,  in  doing  this,  he  saw  iSt  to  walk 
upon  the  track,  he  did  so  at  his  own  risk.  His  obligation  to  join 
his  train  involved  neither  a  duty  nor  a  necessity  to  walk  where  he 
was  struck.  It  was  clearly  proved  that  there  was  ample  opportu- 
nity of  reaching  his  train  without  incurring  such  peril.  It  is  true 
some  of  his  witnesses  say  he  could  not  have  avoided  the  track 
without  taking  a  circuitous  route.  But  a  careful  examination  of 
the  testimony  showed  that  this  was  based  upon  the  fact  that  when 
he  started  there  was  a  train  upon  the  southern  track.  It  appears 
from  the  cross-examination  of  the  plaintiff,  that  if  he  had  waited 
for  a  few  moments,  until  the  southern  bound  train  had  passed,  he 
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could  have  crossed  over  and  walked  along  the  outside  of  the  southern 
track  to  his  train  in  perfect  safety.  It  was  a  mere  matter  of  pass- 
ing from  one  given  point  of  the  road  to  another.  Whilst  so  en- 
gaged he  had  no  higher  protection  than  a  stranger  walking  over 
the  same  ground.  It  was  correctly  said  by  the  learned  judge  in 
another  portion  of  his  charge:  "If  any  other  person  than  a 
brakeman  had  gone  upon  the  track,  as  the  plaintiflf  admits  he  did, 
unquestionably  it  would  have  been  negligence  per  se  ;  and  if  such 
a  person  had  been  run  down  it  would  have  been  the  fruit  of  his 
own  folly,  and  he  could  not  recover.'*  Yet  in  what  better  position 
was  the  plaintiff  than  a  mere  stranger  ?  He  was  not  injured  while 
engaged  about  the  switch,  or  in  any  other  duty  which  required 
his  presence  on  the  track.  Passing  from  one  point  to  another 
point  on  the  road  was  not  such  a  duty,  unless  there  had  been  no 
other  place  for  him  to  walk,  which  was  not  the  case.  We  think, 
therefore,  that  as  applied  to  the  facts  of  this  case,  the  defendant's 
fifth  point  ought  to  have  been  aflSrraed,  and  that  it  was  error  to 
decline  it. 

There  was  also  error  in  not  aflBrming  the  defendant's  sixth 
point.  The  case  comes  clearly  within  the  terms  of  the  first  section 
of  the  Act  of  4th  April  1868,  Pamph.  L.  58,  which  provides, 
*'  that  when  any  person  shall  sustain  personal  injury  or  loss  of  life, 
while  lawfully  engaged  or  employed  on  or  about  the  roads,  works, 
depots  or  premises  of  a  railroad  company,  or  in  or  about  any 
train  ox  car  thereon,  of  which  company  such  person  is  not  an 
employee,  the  right  of  action  and  recovery  in  all  such  cases  against 
the  company  shall  be  such  only  as  could  exist  if  such  person  were 
an  employee."  This  act  was  passed  shortly  after  the  decision  in 
the  Catawissa  Railroad  Co.  v.  Armstrong,  13  Wright  186,  was 
published,  in  which  it  was  held,  that  when  a  person  in  the  employ 
of  one  railroad  company  was  injured  by  the  cars  of  another  com- 
pany who  had  the  right  to  run  their  trains  over  the  other's  road, 
the  person  so  injured  was  not  precluded  from  recovery  on  the 
ground  that  he  was  in  the  same  general  employ  with  the  servants 
of  the  company  whose  cars  caused  such  injury.  It  is  highly  pro- 
bable the  Act  of  1868  was  passed  in  view  of  this  decision.  Be 
that  as  it  may,  it  is  our  duty  to  give  it  effect  according  to  its  plain 
meaning.  The  plaintiff's  case  comes  precisely  within  its  terms. 
He  was  not  an  employee  of  the  defendants,  but  he  was  employed 
on  or  about  their  road.  The  fact  that  the  defendants  were  only 
eiftitled  to  track  rights  to  the  road  is  not  material.  This  is  not  a 
question  of  the  extent  of  their  title.  It  was  the  road  of  the  de- 
fendants for  the  purpose  of  moving  their  trains,  which  is  suflBcient 
to  bring  the  case  within  the  Act  of  1868.  This  is  decisive  of  the 
plaintiff's  case  and  renders  it  unnecessary  to  discuss  the  remaining 
assignments  of  error. 

Judgment  reversed. 
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Foster  verms  Barnes. 

1.  S.  and  n.,  partners  in  a  bakery,  owned  real  estate  which  was  used  for 
partnership  purposes  ;  they  sold  one-third  of  the  interest  in  the  firm  to  B.,  and 
afterwards  conveyed  to  him  one-third  of  the  real  estate.  W.  afterwards  entered 
a  judgment  against  B.  S.  died,  and  in  proceedings  in  equity  by  his  adminis- 
trators, against  II.  and  B.  as  surviving  partners,  an  account  was  decreed 
and  a  receiver  appointed  ;  he  petitioned  the  court,  showing  that  the  personal 
property  was  not  suflScient  to  pay  the  debts,  and  asking  for  an  order  to  sell 
the  real  estate,  which  was  maae,  describing  it  as  the  property  "of  the  late 
firm  of  S.,  II.  &  B.  ;'*  under  it  the  real  estate  was  sold  to  F.  Under  W.'s 
judgment  B.'s  interest  in  the  real  estate  was  sold  by  the  sheriff  to  W.,  the 
jury  found  that  it  was  not  partnership  property.  Held^  that  the  sale  by  the 
receiver  did  not  pass  B.'s  separate  interest  in  the  real  estate  discharged  of 
W.'s  judgment,  but  that  he  took  that  interest  under  the  sheriff's  sale. 

2.  On  a  judgment  at  law  against  a  partnership  for  a  firm  debt  on  a  decree 
in  equity  for  the  payment  of  money,  the  senarate  property  of  each  partner 
may  be  sold  and  the  purchaser  will  take  a  title  clear  of  the  lien  of  judgments. 

3.  As  to  the  members  of  the  firm — they  being  parties  to  the  bill — the  decree 
was  conclusive  that  the  real  estate  was  partnership  property ;  and  the  sale 
would  pass  whatever  interest  each  had  in  it. 

4.  The  decree  would  not  bind  an  adverse  title  nor  would  the  title  of  one 
not  a  party  to  the  proceeding  be  divested  by  the  receiver's  sale. 

5.  A  recorded  agreement  by  B.  that  his  interest  in  the  real  estate  was 
partnership  property,  would  have  affected  only  subsequent  creditors;  after 
the  entry  of  the  judgment,  he  could  not  change  the  character  of  the  real  estate 
80  as  to  affect  the  lien. 

6.  For  all  partnership  purposes,  (except  conveyance  under  the  Statute  of 
Frauds)  making  the  real  estate  partnership  property,  changed  it  to  personalty. 

7.  As  to  all  persons  not  parties  to  the  proceedings  in  equity  and  not  bound 
by  the  decree  it  remained  an  open  question  whether  the  real  estate  sold  by 
the  receiver  was  the  property  of  S.,  11.  «fe  B. 

8.  It  is  the  equity  which  each  partner  has  to  have  the  partnership  assets 
applied  first  to  partnership  debts  that  he  may  be  relieved  from  individual 
liaDility,  which  gives  partnership  creditors  priority  of  payment. 

9.  W.  would  have  had  no  right  to  participate  in  the  fund  raised  from  the 
receiver's  sale :  it  must  have  gone  to  the  payment  of  firm  debts. 

March  14th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Luzerne  eoiinty :  Of 
January  Term  1875,  No.  88. 

This  was  an  action  of  ejectment,  brought  August  1st  1874,  by 
William  H.  Barnes  against  Charles  Foster,  for  a  lot  of  land  in  the 
borough  of  Pittston. 

The  premises  in  question,  on  the  15th  of  May  1869,  were  con- 
veyed by  Charles  Pughe  and  Samuel  Price  to  Charles  Schlager 
and  Gerard  Hillers;  the  consideration  was  $6000;  the  convey- 
ance was  to  them  as  tenants  in  common.  The  grantees,  as  part- 
ners in  the  cracker-baking  business,  afterwards  put  up  a  steam- 
bakery,  containing  a  large  amount  of  machinery,  apparatus,  &c., 
for  carrying  on  their  business.  On  the  12th  of  May  1870,  they 
entered  into  an  agreement  with  Wesley  D.  Barnes,  the  son  of  the 
plaintiff,  viz. : — 


Digitized  by  VjOOQIC 


378  SUPREME  COURT  [Philadelphia 

I 

[Foster  v,  Barnes.] 

"  That  the  said  Wesley  D.  Barnes  this  day  becomes  a  partner 
in  the  firm  of  Schlager  &  Killers,  heretofore  existing  between  said 
Charles  Schlager  and  Gerard  Hillers,  and  that  from  this  date  the 
firm  name  shall  be  Schlager,  Hillers  &  Barnes,  and  the  business 
shall  continue  to  be  the  steam-bakery  business  as  heretofore. 

"The  said  Wesley  D.  Barnes  pays  said  Gerard  Hillers  and 
Charles  Schlager  the  sum  of  ten  thousand  dollars,  five  thousand 
dollars  to  each,  for  which  amount  they  shall  transfer  and  assign 
unto  said  Wesley  D.  Barnes  a  one-third  undivided  interest  in  all 
the  personal  property  of  the  late  firm  of  Schlager  &  Hillers,  in- 
cluding, &c.,  and  also  the  undivided  one-third  interest  in  the  real 
estate  in  which  the  said  firm  of  Schlager  &  Hillers  now  carry  on 
their  business,  all  of  the  said  property,  real  and  personal,  to  be 
sold  and  assigned  to  said  Wesley  D.  Barnes,  free  and  clear  of  all 
encumbrances,  said  Charles  Schlager  and  Gerard  Hillers  to  dis- 
charge all  liens  and  encumbrances  now  existing  against  said  pro- 
perty." *  *  * 

On  the  28d  of  May  1870,  Schlager  and  Hillers,  in  consideration 
of  $2000,  conveyed  to  Wesley  D.  Barnes  "  the  one  undivided 
third  part  of*'  the  premises.  On  the  same  day  the  plaintiff  fur- 
nished to  his  son  $5000,  and  took  from  him  a  judgment-note  pay- 
able in  six  months,  waiving  inquisition,  condemnation,  &c. ;  judg- 
ment was  entered  on  this  note  September  7th  1870,  Schlager, 
one  of  the  partners,  died  December  21st  1871, 

The  surviving  partners,  Hillers  and  Barnes,  continued  the  busi- 
ness of  the  partnership  for  some  time  after  Schlager's  death. 

On  the  21st  of  January  1874,  the  administrators,  &c,,  of  Schla- 
ger filed  a  bill  in  equity  against  the  other  partners,  setting  out 
amongst  other  things : — 

'*  That  the  defendants  have,  since  the  death  of  Schlager,  re- 
mained in  possession  of  all  the  property  and  assets  of  the  said 
firm,  and  continued  the  business  thereof  without  at  any  time 
accounting  for  the  share  of  the  said  decedent,  although  frequently 
required  to  do  so  by  complainants;  and  are  wasting  the  property, 
and  mismanaging  the  afiairs  of  the  said  firm,  and  endangering 
thereby  an  entire  loss  of  the  complainant's  interests  therein.** 

The  prayer  was  for  an  **  account  of  the  said  partnership  busi- 
ness, and  to  pay  over  to  the  complainants  whatever  may  be  justly 
due  them  therefrom ;  and  that  a  receiver  may  be  appointed  to 
take  charge  of  and  wind  up  the  said  business," 

Under  proceedings  in  the  case  Charles  Pughe  was  appointed 
receiver,  January  31st  1874. 

On  the  6th  of  April  1874,  the  receiver  petitioned  the  Court  of 
Common  Pleas,  setting  forth  that  the  bakery  was  lying  idle,  that 
the  property  would  depreciate  in  value,  that  an  immediate  sale  of 
all  the  property  would  be  beneficial  to  all  interested,  and  was 
necessary  to  wind  up  the  affairs  of  the  firm. 
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The  prayer  was  for  a  sale  of  all  the  property  of  the  firm  ;  the 
court  ordered  as  follows  : — 

''  Whereupon,  it  appearing  manifest  unto  the  court  aforesaid, 
that  the  personal  property  was  not  sufficient  to  pay  the  debts  of 
said  firm,  and  that  it  would  be  beneficial  to  all  interested  that  the 
real  estate  be  sold:  It  was  considered  and  ordered  by  the  said 
court,  on  the  6th  day  of  April  1874,  that  it  be  sold,  according  to 
the  prayer  of  the  petitioner/' 

In  pursuance  of  this  order,  the  receiver,  on  the  2d  of  May 
1 874,  sold  the  real  estate — being  the  property  conveyed  to  Schla- 
ger  and  Hillers,  the  one-third  of  which  had  been  conveyed  to 
Wesley  D.  Barnes,  as  above  stated — to  Foster,  the  defendant,  for 
$9050. 

The  advertisement  under  which  this  sale  was  held,  was  as  fol- 
lows : — 

"  Public  Sale. — By  virtue  of  an  order  of  the  Court  of  Com- 
mon Pleas  of  Luzerne  county,  sitting  in  equity,  the  undersigned 
will  expose  to  sale  by  public  vendiie,  or  outcry,  on  the  premises, 
on  Saturday,  the  2d  day  of  May,  A.  D.  1874,  at  11  o'clock  a. 
M.,  the  following  described  property  of  the  late  firm  of  Schlager, 
Hillers  &  Barnes,  to  wit,**  &c. 

Under  a  pluries  fi.  fa.  on  the  judgment  of  the  plaintiff,  W,  H. 
Barnes,  against  Wesley  D.  Barnes,  W^esley*s  interest  in  the 
premises  was  sold  by  the  sheriff  to  the  plaintiff,  and  the  deed  to 
him  acknowledged  June  6th  1874. 

The  sale  by  the  receiver  to  Foster,  the  defendant,  was  confirmed 
by  the  court,  September  23d  1874,  and  it  was  "adjudged  by  the 
said  court  that  the  same  should  be  and  remain  stable  for  ever.'* 

On  the  2l8t  of  October  1874,  the  receiver  executed  and  delivered 
to  Foster,  a  deed  for  the  whole  of  the  lot,  the  deed  reciting  the 
proceedings  and  order  in  the  Court  of  Common  Pleas,  and  con- 
veying "all  the  estate,  &c.,  of  the  said  firm  of  Schlager,  Hillers 
&  Barnes,"  in  the  premises  conveyed.  This  deed  was  acknow- 
ledged in  open  Court  of  Common  Pleas  on  the  day  of  its  date. 

Foster  went  into  possession  under  the  receiver's  deed. 

On  the  day  of  the  receiver's  sale,  Foster,  the  defendant,  being 
present,  the  following  notice  on  behalf  of  W.  H.  Barnes  was  pub- 
licly given : — 

"  Notice  is  hereby  given  that  the  undivided  one-third  of  the 
real  estate,  now  about  to  be  sold  as  the  property  of  Schlager,  Hil- 
lers &  Barnes,  belongs  to  W.  D.  Barnes  individually,  and  all  pur- 
chases made  at  this  sale  will  be  subject  to  that  right." 

The  case  was  tried  November  18th  1874,  before  Harding,  P.  J. 

The  plaintiff  after  giving  in  evidence  such  of  the  foregoing  facts 
as  showed  a  primfi  facie  title  in  him,  rested. 

The  defendant  called  Pughe,  the  receiver,  who  testified  that  pre- 
viously to  May  1870,  Schlager  &  Hillers  were  doing  business  as 
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partners  in  a  steam-bakery  on  the  property  in  question  ;  wliich 
was  the  only  property  they  had  in  partnership ;  after  investigation 
into  the  business  by  the  plaintiff  and  his  son,  Wesley  D.  Barnes, 
the  son  became  a  member  of  the  firm  about  May  1870. 

Defendant  gave  evidence  also  that  the  plaintiff,  about  the  time 
he  issued  his  original  fi.  fa.,  knew  of  the  proceedings  in  equity 
against  the  firm  for  the  appointment  of  a  receiver,  &c. 

Hillers,  one  of  the  partners,  testified  that  the  plaintiff  and  his 
son  made  an  application  to  witness  and  Schlager  to  admit  the  son 
into  the  firm;  they  went  over  the  establishment  and  examined  it 
thoroughly,  and  also  examined  their  books  to  ascertain  the  extent 
of  the  business ;  the  old  firm  agreed  to  sell  one- third  interest  for 
$10,000  ;  this  sum  was  not  to  go  into  the  partnership,  but  was  to 
be  applied  to  the  debts  of  Schlager  &  Hillers,  which  they  owed 
on  the»building  ;  the  real  estate  was  to  be  held  as  partnership  pro- 
perty, and  the  conveyance  of  the  one-third  of  the  real  estate  was 
in  pursuance  of  the  agreement  for  the  partnership ;  that  agree- 
ment was  prepared  by  the  plaintiff;  he  furnished  all  the  first  pay- 
ment, $5000  to  his  son.  Schlager,  Hillers  &  Barnes  used  the  pro- 
perty for  partnership  purposes  as  it  had  been  previously  used  by 
Schlager  &  Hillers. 

When  the  plaintiff  was  investigating  into  the  business  previously 
to  his  son  entering  the  firm,  he  was  shown  the  building,  engines, 
&c.,  all  the  stock  of  flour,  and  other  materials  for  baking,  as  the 
partnership  property;  the  building  covered  the  whole  lot. except 
a  small  strip.  The  remainder  of  the  purchase-money  beyond  the 
first  $5000  was  paid  by  the  son,  he  took  it  out  of  the  business  and 
charged  himself  with  it. 

There  was  other  evidence  for  defendant  for  the  purpose  of 
showing  that  the  real  estate  was  partnership  property. 

The  plaintiff  testified  that  the  one-third  of  the  real  estate  was 
conveyed  clear  of  encumbrance  so  that  he  could  have  a  lien  on  it 
to  secure  his  advance  to  his  son,  a»d  that  the  understanding  was 
that  it  was  not  to  be  considered  partnership  property. 

The  defendant's  points  and  their  answers  were  as  follows : — 

1.  If  the  jury  find  that  the  lot  in  controversy  was  purchased 
for  partnership  property,  and  held  and  used  for  the  purpose  of 
carrying  on  the  partnership  business,  and  that  the  plaintiff  knew  that 
it  was  held  as  partnership  property,  the  property  so  held  and  used 
was  first  liable  to  partnership  debts,  and  the  receiver's  sale  was 
good  and  valid  to  vest  the  pr.operty  in  the  defendant. 

Answer :  '*  If  you  are  satisfied  by  clear,  distinct  and  positive 
proof,  that  the  plaintiff  knew  the  transaction  to  be  as  stated  in 
the  point,  notwithstanding  the  deed  was  to  the  contrary,  the  propo- 
sition is  well  put,  and  we  afiirm  it." 

2.  The  decree  for  the  sale  of  the  real  estate  on  the  petition  of 
the  receiver,  in  the  equity  proceedings,  was  a  judicial  finding  of 
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the  realty  to  be  personal  property,  and  liable  to  partnership  debts, 
and  the  sale  vested  title  in  the  purchaser  in  the  whole  property.  ^ 

Answer  :  "  We  can  hardly  affirm  that  propQsition  in  the  broad 
terms  in  which  it  is  couched.  So  far  as  it  was  partnership  pro- 
perty, unquestionably  the  decree  on  the  equity  side  of  the  court 
was  conclusive,  and  bound  every  person  in  connection  with  the 
ownership.  If  it  was  partnership  property,  then,  unquestionably, 
the  title  was  conveyed,  by  the  deed  of  the  receiver,  to  Mr,  Charles 
H.  Foster;  but  if  it  never  was  partnership  property,  but  was  held 
by  the  partners  as  tenants  in  common,  then  the  adjudication  re- 
ferred to  in  the  point  was  not  conclusive  as  against  the  plaintiff. 
With  this  qualification  we  affirm  the  proposition.** 

3.  The  sale  by  the  receiver  under  order  of  the  court,  was  a 
judicial  sale,  made  prior  to  the  sheriff's  sale  on  plaintiff's  judg- 
ment, and  vested  title  in  the  defendant,  superior  to  any  title  ac- 
quired under  the  sheriffs  sale,  and  the  plaintiff  is  not  entitled  to 
recover. 

*'  If  the  property  was  partnership  property,  we  affirm  the  propo- 
sition ;  if  it  never  was  partnership  property,  we  decline  to  do  so. 
If  it  was  a  tenancy  in  common,  as  claimed  by  the  plaintiff,  and  as 
exhibited  by  the  deed,  and  was  levied  upon,  and  sold  by  the  sheriff 
to  him,  as  is  not  denied,  then  the  title  vested  in  the  plaintiff,  and 
he  is  entitled  to  recover.  If,  on  the  other  hand,  you  are  satisfied 
by  the  showing,  that  it  was  partnership  property,  then  the  re- 
ceiver's sale  vested  the  title  in  Charles  H.  Foster,  and  your  ver- 
dict should  be  for  the  defendant.  But  if  it  never  was  partner- 
ship property,  but  was  held  by  the  partners  as  tenants  in  common, 
the  adjudication  referred  to  in  the  point,  was  not  conclusive  as 
against  the  plaintiff.  With  this  qualification  we  affirm  the  propo- 
sition.** 

The  court  charged  : — 

*  *  *  *'The  controversy  now  relates  to  the  real  estate,  and 
hence  the  question  for  you  is,  did  the  real  estate  partake  of  the 
characteristics  of  partnership  property  ?  In  other  words,  was  the 
real  estate  and  personal  property,  constituting  the  cracker-baking 
establishment,  all  partnership  property?  If  it  was;  if  it  all  be- 
longed to  the  partnership,  as  a  whole,  then  the  proceedings  on  the 
equity  side  of  the  court,  and  the  sale  by  the  receiver,  to  Charles 
H.  Foster,  vested  in  the  latter  a  good  title,  and  your  verdict  should 
be  in  his  favor.  But  if  the  property  was  originally  purchased  by 
W,  D.  Barnes,  as  a  tenant  in  common  with  Schlager  &  Hi  Hers — 
that  fact  being  indicated  by  the  deed  to  him,  which,  unless  there 
is  something  further  in  the  case,  is  the  controlling  evidence — then 
the  entry  of  the  judgment  before  referred  to,  and  a  subsequent  sale 
by  the  sheriff  thereon,  and  the  purchase  by  the  plaintiff,  would 
vest  the  title  in  the  latter,  and  he  would  be  entitled  to  recover. 

*'  The  defendant  has  exhibited  articles  of  partnership  between 
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Schlager,  Hillers  and  W.  D.  Barnes,  in  which  the  personal  pro- 
perty, and  this  real  estate,  are  all  recited ;  he  relies  upon  this,  as 
strong  evidence  of  the  character  of  the  property,  and  as  distinguish- 
ing the  ownership  from  a  tenancy  in  common.  The  agreement 
undoubtedly  expresses  the  understanding  of  the  parties  ;  but  that 
it  fixes  this  real  estate  as  partnership  property,  so  far  as  the  plain- 
tiff here  is  concerned,  is  quite  another  matter. 

"  Gerard  Hillers  is  one  of  the  parties  who  executed  the  deed. 
Ordinarily,  he  could  not  be  a  witness  for  the  purpose  of  contradict- 
ing his  solemn  deed.  He  testifies  that  although  the  deed  recog- 
nises a  tenancy  in  common,  yet,  in  fact,  the  property  was  partner- 
ship property  and  was  so  regarded  and  used.  We  may  say  to  you, 
however,  in  this  connection,  that  so  far  as  the  use  of  the  property 
was  concerned,  it  was  not  a  controlling  element,  as  to  the  owner- 
ship of  these  parties.  The  mere  occupancy  of  the  property  by  the 
partnership,  would  not  warrant  the  assumption,  by  a  creditor, 
that  it  was  partnership  property,  for  the  reason  that  it  might  have 
been  rented ;  and  for  the  stronger  reason,  that  upon  the  proper 
records  of  the  county  of  Luzerne,  a  crowning  evidence  had  been 
placed,  that  the  property  was  held  by  Schlager,  Hillers  &  Barnes, 
not  as  partners,  but  as  tenants  in  common."  *  *  * 

The  verdict  was  for  the  plaintiff. 

The  defendant  took  a  writ  of  error.  He  assigned  for  error  the 
charge  of  the  court  and  the  answers  to  his  points. 

A,  Micketts  and  A.  T,  McClintochy  for  plaintiff  in  error. — The 
articles  of  partnership  were  a  solemn  declaration  by  deed,  on  the 
part  of  Schlager  &  Hillers,  that  the  property  occupied  and  used 
by  them  as  a  steam-bakery,  both  real  and  personal,  was  partner- 
ship property ;  and  on  the  part  of  Wesley  D.  Barnes,  that  he  pur- 
chased and  held  with  them  as  partners,  an  undivided  one-third 
interest  in  the  same.  And  the  plaintiff  below  had  unquestionable 
notice  of  these  articles.  This  was  sufficient  to  notify  the  defend- 
ant in  error,  that  this  realty  as  well  as  the  personalty,  was  partner- 
ship property  :  McDermot  v.  Laurence,  7  S.  &  R.  438  ;  Hale 
V.  Henrie,  2  Watts  143  ;  North  Pennsylvania  Coal  Company's 
Appeal,  9  Wright  181. 

The  occupancy  of  the  real  property  by  the  firm,  was  notice  that 
it  was  the  firm's  property :  Lewis  v.  Bradford,  10  Watts  67 ; 
Kerr  v.  Day,  2  Harris  112  ;  Ebbert's  Appeal,  20  P.  F.  Smith  79. 

Land  bought  for  partnership  purposes  and  paid  for  out  of  part- 
nership funds,  is  partnership  property,  though  conveyed  in  the 
deed  to  the  partners  as  tenants  in  common  :  Abbott's  Appeal,  14 
Wright  234 ;  Pars,  on  Part.  864. 

The  decree  for  the  sale  of  the  real  estate  by  the  receiver  was  a 
judicial  finding  that  the  real  estate  was  partnership  property,  and 
therefore  conclusive  :  Marsh  v.  Pier,  4  Rawle  273,  and  cases  cited ; 
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Kean  v.  McKinsej,  2  Barr  30 ;  Edwards's  Appeal,  16  P.  F.  Smith 
89 ;  Taylor  v.  Cornelius,  10  Id.  187  ;  Wescott  v.  Edmunds,  18 
Id.  34 ;  Evans  v.  Tatem,  9  S.  &  R.  252 ;  Moore  v,  Spackman,  12 
Id.  287  ;  Wilkinson's  Appeal,  15  P.  F,  Smith  189. 

The  order  of  the  court  adjudicating  the  realty  to  be  partner- 
ship property,  was  manifestly  right ;  but  even  if  it  had  been  erro- 
neous, that  was  a  matter  with  which  the  purchaser,  at  the  receiver's 
sale,  had  no  concern.  All  that  he  was  required  to  do  was  to 
ascertain  that  the  court  had  jurisdiction,  and  exercised  it,  and  made 
the  order  for  the  sale :  Voorhees  v,  I'he  Bank  of  the  U.  S.,  10 
Pet.  449,  and  cases  cited ;  Grignon  v.  Astor.  2  How.  319 ;  Gray 
V.  Brignardello,  1  Wall.  627;  McPherson  r.' CunlifF,  11  S.  &  R. 
422. 

J.  V,  Darling  and  TT.  P.  Ryman  (with  whom  was  E.  (?. 
Sutler),  for  defendant  in  error. — To  affect  strangers,  purchasers, 
mortgagees  and  creditors,  there  must  be  some  written  evidence  of 
the  intention  of  the  partners  to  make  real  estate  partnership 
assets,  and  where  there  is  simply  a  conveyance  to  them  as  tenants 
in  common,  it  is  not  competent  to  show  by  parol  evidence,  that 
the  property  was  in  fact  designed  to  form  a  part  of  the  partner- 
ship assets :  Ridgway's  Appeal,  3  Harris  177 ;  McDermot  v. 
Laurence,  7  S.  &  R.  438 ;  Lefevre's  Appeal,  19  P.  F.  Smith  122 
and  Ebbert's  Appeal,  20  Id.  79.  Or  even  that  this  fact  was 
known  to  the  purchaser  :  Hale  v,  Henrie,  2  Watts  145  ;  Lancaster 
Bank  v.  Myley,  1  Harris  547  ;  McCormick's  Appeal,  7  P.  F. 
Smith  54.  A  sale  by  a  receiver  to  wind  up  a  partnership  conveys 
partnership  property  only,  and  neither  he  nor  the  creditors  can 
claim  as  assets  of  the  firm,  property  which  the  partners  have 
elected  to  consider  separate  property :  Gow  on  Partnership  255. 
The  appointment  of  a  receiver  determines  no  right  and  in  no  way 
affects  the  title  to  the  property :  2  Daniel  Chan.  Prac.  1431,  note 
3.  When  trust  property  of  any  kind  is  sold  under  an  order  of 
court,  there  is  no  implied  warranty  of  title,  the  soundness,  or  the 
quality  of  the  property  sold :  Storm  v.  Smith,  43  Miss.  497  ; 
Huber  v.  Armstrong,  7  Bush  (Ky.)  590,  In  judicial  sales  of  real 
or  personal  property,  there  is  no  warranty :  Freeman  v.  Caldwell, 
10  Watts  9 ;  Fox  v.  Mensch,  3  W.  &  S.  444 ;  Brown  v.  Wallace, 
2  Bland  (Md.)  479 ;  United  States  v,  Duncan,  12  111.  523.  A 
sale  mad^  by  order  of  a  court  of  equity  is,  until  final  ratification, 
an  executory  contract,  open  to  objection,  and  should  not  be  en- 
forced, if  the  enforcement  would  be  inequitable  and  against  good 
conscience:  Hunting  v.  Walter,  33  Md.  60;  Bickley  v.  Biddle, 
9  Casey  277  ;  Vandever  v.  Baker,  1  Harris  126;  2  Leading  Cases 
in  Equity  72. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
8th  1876. 
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The  verdict  of  the  jury,  under  instructions  from  the  court, 
in  which  we  find  no  error  of  which  the  jlaintiflf  has  any  right  to 
complain,  has  established  that  the  premises  never  were  the  part- 
nership property  of  Schlager,  Hillcrs  &  Barnes.  This  dispenses 
with  the  necessity  of  considering  either  that  question  or  the  know- 
ledge or  notice  of  the  plaintiff. 

The  question  in  the  cause  is  then  reduced  to  this,  whether  the 
sale  by  the  receiver  under  the  order  of  the  court  did  pass  the  sepa- 
rate interest  of  Wesley  D.  Barnes,  to  the  purchaser,  clear  and 
discharged  of  the  lien  of  the  judgment,  in  favor  of  the  plaintiff 
below. 

Undoubtedly  on  a  judgment  at  law  against  a  partnership  for  a 
firm  debt,  the  separate  property  of  each  partner  may  be  levied 
upon  and  sold,  and  the  purchaser  will  take  a  title  clear  of  the 
lien  of  judgments.  The  same  result  must  follow  in  a  sale  under  a 
decree  of  a  court  of  equity  for  the  payment  of  money.  By  the 
Act  of  Assembly  of  March  29th  1859,  Pamph.  L.  289,  it  is  de- 
clared, "  that  decrees  in  equity  for  the  payment  of  money,  shall 
be  and  constitute  a  lien  on  the  real  estate  of  the  defendants  or 
debtors  named  in  the  decree,  in  the  manner,  for  the  like  period, 
and  with  the  same  force  and  effect  as  the  lien  of  judgments  ren- 
dered by  and  in  the  common-law  courts  of  this  Commonwealth." 
But  the  decree  for  the  sale  by  the  receiver  in  this  case  was  special, 
"  the  following  described  property  of  the  late  firm  of  Schlager, 
Hillers  &  Barnes.''  As  to  the  members  of  the  firm  who  were 
parties  to  the  bill,  that  decree  was  conclusive  that  the  premises  were 
partnership  property.  They  could  have  been  heard  in  opposition 
to  the  decree  and  to  the  confirmation  of  the  sale.  They  would  be 
estopped  from  alleging  as  against  the  purchaser  that  it  was  not 
partnership  property,  and  the  sale  would  of  course  pass  whatever 
interest  each  one  of  them  had  in  it.  But  how  are  the  rights  of 
the  plaintiff"  below,  whose  judgment  was  a  lien  upon  the  undivided 
third  of  the  property  of  one  of  the  partners,  held  by  him  accord- 
ing to  the  paper  title,  and  as  the  verdict  establishes,  as  a  tenant 
in  common,  to  be  affected  ?  It  is  not  pretended  that  it  could  have 
bound  an  adverse  title.  The  title  of  a  third  person  not  a  party 
to  the  proceeding  could  not  have  been  divested  by  the  sale.  When 
the  judgment  of  the  plaintiff"  below  was  entered,  its  lien  attached 
upon  the  title  of  Wesley  D.  Barnes,  as  a  tenant  in  common  of 
real  estate.  No  act  of  Wesley  D.  Barnes,  after  that,  could  change 
its  character  so  as  to  affect  or  injure  the  lien.  If  he  had  agreed 
and  put  it  upon  record,  that  the  land  should  be  partnership  pro- 
perty, that  could  only  aff'ect  subsequent  creditors  who  would  have 
constructive  notice  of  it.  For  all  purposes  connected  with  the 
partnership,  e-xcept  sale  and  conveyance  under  the  stringent  pro- 
visions of  the  Statute  of  Frauds,  that  change  is  from  real  to  personal 
property.     As  to  all  third  persons  not  parties  to  the  proceeding 
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in  equity,  and  not  therefore  bound  by  the  decree,  it  remained  an 
open  ques.ion  whether  the  premises  sold  under  the  order  were  or 
were  not  "  property  of  the  late  firm  of  Schlager,  Hillers  & 
Barnes."  The  bill  was  merely  for  an  account  of  the  partnership 
business  "  and  to  pay  over  to  the  complainant  whatever  may  be 
justly  due  them  therefrom,  and  that  a  receiver  may  be  appointed 
to  take  charge  of  and  wind  up. the  said  business."  It  is  the 
equity  of  each  of  the  partners  that  the  partnership  assets  shall 
be  applied  in  the  first  instance  to  the  payment  of  partnership 
debts,  that  they  may  be  relieved  from  their  individual  liabilities 
for  those  debts,  which  gives  partnership  creditors  any  right  to 
priority  of  payment.  The  fund  raised  by  the  sale  under  this 
order  must  have  gone  to  the  payment  of  firm  debts.  William  H. 
Barnes,  the  plaintiff  below,  would  have  had  no  right  to  participate 
in  the  fund.  So  far  as  he  was  concerned  it  was  the  same  thing  as 
if  the  sale  had  been  of  the  right,  title  and  interest  of  an  entire 
stranger.  The  estoppel  upon  the  parties  to  the  bill,  which  con- 
cludes them  from  averring  anything  against  the  force  and  effect 
of  the  decree,  does  not  close  his  mouth.  On  the  whole,  then,  we 
find  no  error  in  this  record. 

Judgment  affirmed. 


Schriffer  verms  Saum  et  al 

1.  A  mechanics'  lien  was  for  labor,  &c.,  "in  the  erection  and  on  the  credit 
of  a  building,  of  which  A.  Schriffer  and  Charles  Schriffer  were  the  owners, 
and  the  claimants  the  builders  for  the  said  A.  and  Charles,  at  whose  request 
the  work,  &c.,  were  done  for  said  building."  A.  was  the  wife  of  C.  Held,  to 
be  defective  in  not  setting  out  A.'s  coverture,  and  in  joining  her  with  C.  with- 
out averring  that  he  was  her  husband,  and  not  setting  out  that  the  work 
&c.,  were  for  the  improvement  of  her  separate  estate. 

2.  To  charge  the  property  of  a  married  woman  the  coverture  must  be  set 
forthf  and  it  must  appear  from  the  record  that  the  debt  is  within  the  spirit  and 
meaning  of  the  Act  of  April  11th  1848. 

3.  It  must  appear  affirmatively  that  the  debt  was  contracted  with  intent 
to  apply  its  proceeds  to  the  improvement  of  the  wife's  separate  estate,  and  also 
that  they  were  actually  so  applied. 

4.  Within  the  six  months  for  filing  the  claim,  an  amendment  that  C.  was 
the  husband  of  A.  was  allowed.     This  cured  the  defect  in  this  respect. 

5.  Dearie  c.  Martin,  28  P.  F.  Smith  55,  followed. 

March  15th  1877.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Mayor's  Court  of  the  city  of  Scranton :  Of  Janu- 
ary Term  1875,  No.  169. 

This  was  a  scire  facias  sur  mechanics'  lien,  issued  August  4th 
1873  by  George  Saum  and  Conrad  Schrader,  against  *'  Mrs.  A. 
Schriffer  and  Charles  Schriffer,  owners  or  reputed  owners  and  con- 

31  P.  F.  Smith— 25 
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tractors/'     The  lien  had  been  filed  on  the  same  day  the  scire  facias 
issued.     It  was  as  follows  : — 

"  George  Saum  and  Conrad  Schrader  file  this  their  claim  for  the 
payment  of  the  sura  of  $865.25  and  interest,  as  per  bill  hereto 
attached,  *  *  *  against  all  that  double  wood,  stone,  brick  and 
slate  dwelling-house,  &c.,  *  *  *  the  said  sum  of  $865.25  being  a 
debt  contracted  for  labor,  viz. :  carpenter  work,  &c.,  *  *  *  and 
for  materials,  viz. :  lumber,  &c.,  *  *  *  done  and  furnished  by  the 
said  George  Saum  and  Conrad  Schrader,  in  part,  by  virtue  of  a 
written  contract  now  in  possession  of  the  above-named  defendants 
(but  a  synopsis  of  which  is  hereunto  attached  as  a  part  hereof),  and 
in  part  by  virtue  of  verbal  agreements  within  six  months  last  past, 
for  and  about  the  erection  of  said  building,  and  on  the  credit 
thereof,  of  which  the  said  A.  Schriffer  and  Charles  Schriffer  were, 
and  are,  the  owners  or  reputed  owners,  and  the  said  George  Saum 
and  Conrad  Schrader,  the  builders  and  contractors  for  the  said  A. 
Schriffer  and  Charles  Schriffer,  and  at  whose  instance  and  request 
the  said  work  was  done  and  materials  furnished  as  aforesaid  for 
said  building."     *     *     * 

"  Synopsis  of  written  contract  of  Mrs.  A.  Schrifier  and  Charles 
Schriffer  with  George  Saum  and  Conrad  Schrader : — 

'*  Said  contract  is  dated  in  or  about  the  month  ot  September  or  Oc- 
tober 1872,  and  is  for  the  materials  for  and  the  erection  and  con- 
struction by  said  Saum  and  Schrader  of  a  double  dwelling-house  of 
stone,  brick,  wood,  lime,  sand,  slate,  paint,  hardware,  &c.,  situation 
on  eastern  side  of  Madison  avenue,  near  Mulberry  street,  in  the  city 
of  Scranton.  Size  sixty-six  by  forty  feet,  with  finished  basement, 
first,  second  and  attic  stories  and  Mansard  roof,  windows,  doors,  fast- 
ening materials,  painting,  stairways,  halls,  &c.,  as  more  fully  set 
out  and  described  in  specifications  hereto  attached.  Consideration, 
$5000  ;  terms,  $1500  when  the  basement  walls  were  up  ;  $1500 
when  the  house  was  under  roof,  and  $2050  when  the  house  was 
completed.  ^ 

[Signed]  George  Saum, 

Conrad  Schrader, 
A.  Schriffer, 
Charles  Schriffer." 

The  work  was  completed  April  26th  1873. 

On  the  19th  of  August  1873,  the  defendants  filed  an  aflSdavit 
of  defence,  admitting  that  the  sum  of  $500  was  due  by  them  and 
tendering  judgment  for  that  amount. 

On  the  22d  of  December  1873  the  defendants  pleaded  nil  debet, 
payment  with  leave  and  set-off. 

On  September  4th  1874,  on  motion  of  plaintiffs,  the  court  per- 
mitted the  record  to  be  amended  so  that  the  defendants  in  the  lien 
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be  stated  as  "  Mrs.  A.  Schriffer  and  Charles  Schriffer,  her  hus- 
band, owners,'*  &c.,  and  that  all  the  pleadings  be  amended  accord- 
ingly. 

On  the  23d  of  January  1875,  on  motion  of  plaintiffs,  the  record 
was  amended  by  striking  out  the  name  of  Charles  Schriffer  wher- 
ever it  appeared  in  the  record. 

The  case  was  tried  January  23d  1875,  before  Ward,  Recorder 
of  the  Mayor's  Court. 

The  plaintiffs,  under  objection  and  exception,  gave  in  evidence  a 
contract  under  seal  dated  August  —  1872  between  Mrs.  Schriffer 
alone  of  the  first  part  and  the  plaintiffs  of  the  second  part  for  the 
erection  of  the  building  mentioned  in  the  claim ;  it  was  signed  by 
Mrs.  Schriffer  and  the  plaintiffs.  They  also  gave  evidence  of  the 
performance  of  the  work. 

The  defendants  gave  evidence  that  the  house  was  not  well  built, 
nor  in  accordance  with  the  contract,  &c. 

The  verdict  was  for  the  plaintiffs  for  $862.02. 

The  defendant  took  a  writ  of  error  and  assigned  for  error, 

1.  Permitting  the  lien  to  be  amended  by  adding  the  words  "her 
husband  and  contractor,'*  and  striking  out  the  name  of  Charles 
Schriffer. 

2.  Admitting  in  evidence  a  contract  under  seal,  signed  by  A. 
Schriffer ;  the  contract  being  made  by  a  married  woman. 

3.  Entering  judgment  against  Mrs.  A.  Schriffer  in  this  case. 

D,  W.  Bank  and  J,  Mahon,  for  plaintiff  in  error. — Before  the 
amendment  of  September  7th  1874,  it  did  not  appear  as  if  this 
woman  had  been  one  of  the  parties,  except  by  implication  that  she 
had  signed  a  contract  with  Charles  Schriffer:  Russell  v.  Bell,  8 
Wright  47  ;  Dearie  v.  Martin,  28  P.  F.  Smith  55.  The  lien  and 
claim  show  that  it  was  based  on  contract  dated  in  September  or 
October  1872,  signed  by  Mrs.  A.  Schriffer  and  Charles  Schriffer, 
but  not  averring  that  this  woman  was  the  wife  of  Charles  Schriffer. 
The  averment  in  the  lien  that  the  building  was  constructed  by  virtue 
of  one  contract,  could  not  be  proved  by  offering  in  evidence  a  con- 
tract under  seal,  signed  by  Mrs.  A.  Schriffer,  a  married  woman, 
for  work  done,  or  to  be  done.  The  variance  was  fatal :  Cunning- 
ham V.  Shaw,  7  Barr  401 ;  Scott  v.  Horn,  9  Id.  407 ;  Stump  v. 
Hutchinson.  1  Jones  533. 

A  married  woman  cannot  dispose  of  or  charge  her  separate  estate 
by  an  instrument  under  seal  independently  of  her  husband :  Pettit 
V,  Fretz,  9  Casey  118  ;  Bear  v.  Bear,  Id.  525  ;  Murray  v,  Keyes, 
11  Id.  384.  The  court  could  not  enter  judgment  against  this 
married  woman,  since  there  is  no  averment  that  it  was  for  the 
improvement  of  her  separate  estate,  nor  does  it  aver  her  coverture, 
nor  that  the  contract  was  under  seal.  A  mechanics'  lien,  to  bind 
the  separate  estate  of  the  wife,  must  show  upon  its  face  her  cover- 
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ture,  and  that  the  work  was  done  with  her  authority  and  consent. 
This  lien  shows  none  of  these  requisites,  and  is  therefore  radically 
and  incurably  defective :  Dearie  v.  Martin,  supra.  She  must 
be  impleaded  with  her  husband.  An  action  against  a  married 
woman  without  naming  her  husband,  and  averring  that  it  is  for 
necessaries  for  her  family,  or  the  improvement  of  her  separate 
estate,  and  judgment  thereon,  are  void. 

U,  N,  Willard  and  W.  H.  GearharU  for  defendants  in  error. — 
A  reference  to  it  (the  contract)  in  the  lien  was  unnecessary,  mere 
surplusage:  O'Brien  v.  Logan,  9  Barr  99.  If  there  had  been 
defects  in  the  lien,  the  plea  cured  them.  Defects  on  the  face  of  a 
claim  are  not  raised  by  such  a  plea;  they  must  be  considered  as 
waived.  The  invalidity  of  a  lien  cannot  be  taken  advantage  of 
under  the  plea  of  payment  with  leave :  Lee  v,  Burke,  16  P.  F. 
Smith  336 ;  Lybrant  v.  Eberly,  12  Casey  347 ;  Lewis  v,  Morgan, 
11  S.  &  R.  234;  Abbott  v.  Lyon,  4  W.  &  S.  88 ;  Richabaugh  v. 
Dugan,  7  Barr  394 ;  Lehman  v.  Thomas,  5  W.  &  S.  262. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court,  March 
27th  1876. 

The  claim,  as  filed  by  the  plaintiff,  was  defective  in  two  material 
points.  1.  It  did  not  set  out  the  coverture  of  Mrs.  A.  Schriffer,  but 
joined  her  with  Charles  Schriffer  without  indicating  that  he  was 
her  husband.  Without  more,  that  was  sufficient  to  avoid  the  lien. 
In  order  to  charge  the  property  of  a  married  woman,  the  fact  of 
coverture  should  be  set  forth ;  and  it  must  appear  from  the  record 
that  the  debt  which  is  sought-  to  be  charged  upon  her  separate 
estate  is  within  the  spirit  and  meaning  of  the  Act  of  1848 :  Dearie 
et  ux,  V,  Martin,  28  P.  F.  Smith  55.  2.  The  claim  does  not  allege 
that  the  work  and  materials  were  done  and  furnished  for  and  about 
the  improvement  of  her  separate  estate.  This  also  is  a  defect  fatal 
to  the  plaintiffs  lien ;  for  it  must  appear  affirmatively  that  the  debt  ^ 
was  contracted,  not  only  with  the  intent  to  apply  the  proceeds 
thereof  to  such  improvement,  but  that  they  were  actually  so  applied : 
Heugh  V.  Jones  et  ux,^  8  Casey  432.  In  fine,  it  must  appear  from 
the  record  that  the  debt  charged  is  within  the  letter  or  spirit  of 
some  one  of  the  exceptions  of  the  Act  of  1848 :  Mahon  v.  Gorm- 
ley,  12  Harris  80;  Murray  v.  Keyes  et  ux,y  11  Casey  884.  An 
amendment  was  made  within  the  six  months  allowed  by  the  statute 
for  filing  the  claim,  setting  forth  the  fact  that  Charles  Schriffer  was 
the  husband  of  Mrs.  A.  Schriffer.  This  doubtless  cured  the  first 
defect  which  we  have  pointed  out,  but  not  the  second.  As,  how- 
ever, this  amendment  was  stricken  off  by  a  subsequent  one,  striking 
out  the  name  of  Charles  Schriffer  altogether,  and  as  the  judgment 
was  rendered  on  the  record  as  it  thus  stood,  it  is  clear  that  the  first 
amendment  failed  of  its  object.     Indeed  this  last  error  was,  if 
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possible,  worse  than  the  first ;  for  as  the  proceedings  now  stand 
they  not  only  fail  to  show  coverture,  but  they  charge  the  defend- 
ant, confessedly  a  married  wojnan,  as  a  feme  sole.  It  is  manifest, 
from  the  above,  that  the  contract  between  the  defendant  and  the 
plaintiffs  should  not  have  been  admitted  in  evidence ;  for  the  record 
failing  to  show  such  a  condition  of  affairs  as  would  charge  her 
estate,  her  contract,  however  explicit,  must  count  as  nothing: 
Dearie  r.  Martin,  supra. 

Judgment  reversed. 


Commonwealtli  versus  Beamish. 

1.  A  school  district  is  not  a  **  body  corporate"  within  the  meaning  of  II 8th 
sect  of  Act  of  March  31st  1860  (Criminal  Code),  making  it  a  misdemeanor 
for  a  director,  Ac.,  to  falsify  papers,  Ac,  of  such  body  corporate. 

2.  School  districts  are  not  strictly  municipal  corporations,  having  neither 
seal  nor  legislative  powers ;  like  counties  and  townships,  they  are  quasi  cor- 
porations. 

3.  An  indictment  charged  that  the  defendant,  being  a  director  and  secre- 
tary of  a  school  district,  with  intent  to  defraud,  altered,  Ac,  a  *'  book  and 
writing,  known  as  the  duplicate  of  taxes,"  Ac. :  Held^  1.  that  the  indictment 
could  not  be  sustained  under  the  1 18th  sect,  of  Act  of  1860.  2.  Nor  for  forgery 
at  common  law,  neither  copy  nor  purport  of  the  whole  writing,  nor  the  part 
altered  being  set  out. 

4.  The  indictment  was  good  under  Act  of  March  31st  1860,  sect.  17  (Crim- 
inal Procedure  Act) ; — *'  duplicate  of  taxes"  being  that  by  which  the  tax  list, 
for  collection,  Ac.,  is  "  usually  known." 

5.  "  Duplicate,"  when  used  in  connection  with  the  collection  of  taxes,  has 
a  known  and  recognised  meaning. 

March  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Certiorari  to  the  Court  of  Quarter  Sessions  o{ Luzerne  county: 
No.  20,  of  July  Term  1875 ;  at  the  instance  of  the  Common- 
wealth. 

The  following  indictment  was  found  in  the  Court  of  Quarter 
Sessions  for  the  county  of  Luzerne,  at  April  sessions  1875 : — 

"  The  grand  inquest,  &c.,  *****  do  present : 
That  F.  A.  Beamish,  yeoman,  of  said  county,  on  the  thirty-first 
day  of  May,  a.  d.  eighteen  hundred  and  seventy-three,  at,  &c. 
*  *  *  *  being  a  director  of  the  fourth  school  district  of 
the  said  city  of  Scranton,  a  body  corporate  then  and  there  duly 
and  legally  organized  and  existing,  under  and  by  virtue  of  the 
laws  of  the  said  Commonwealth,  and  also  an  officer  of  the  same,  to 
wit :  the  secretary  of  the  board  of  directors  of  the  said  body  cor- 
porate, did,  with  intent  to  defraud,  alter,  mutilate  and  falsify  a 
certain  book  and  writing,  commonly  known  as  the  duplicate  of  the 
taxes  levied  for  the  use  of  the  said  school  district,  for  the  year 
ending  on  the  thirty-first  day  of  May,  A.  D.  eighteen  hundred  and 
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seventy-three,  or  thereabouts ;  it  being  a  book  and  writing  belong- 
ing to  the  said  fourth  school  district  of  the  said  city  of  Scranton,  a 
body  corporate  as  aforesaid ;  contrary  to  the  form  of  Act  of  As- 
sembly in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania." 

On  the  27th  April  1875,  the  defendant  moved  to  quash  the  in- 
dictment, "  for  the  reason,  that  said  indictment  sets  forth  no  in- 
dictable or  legal  offence  as  committed  by  the  defendant;  for  the 
reason  that  the  fourth  school  district  of  the  city  of  Scranton,  of 
which  the  defendant  is  alleged  was  a  director,  is  not  such  a  body 
corporate  or  public  company  as  is  contemplated  by  section  118 
of  the  Act  of  31st  March  1860,  under  which  the  indictment  is 
found." 

The  court  quashed  the  indictment. 

This  was  assigned  for  error,  on  the  removal  of  the  record  to 
the  Supreme  Court  by  the  Commonwealth. 

The  Act  of  March  ^31st  1860  (Criminal  Code),  sect.  118,  Pamph. 
L.  410,  1  Br.  Purd.  349,  pi.  171,  is  as  follows:— 

*'  If  any  director,  manager,  officer  or  member  of  any  bank,  or 
other  body  corporate  or  public  company,  shall,  with  intent  to  de- 
fraud, destroy,  alter,  mutilate  or  falsify  any  of  the  books,  papers, 
writings  or  securities  belonging  to  the  bank,  body  corporate  or 
public  company  of  which  he  is  a  director,  manager,  officer  or  mem- 
ber, or  shall  make  or  concur  in  the  making  of  any  false  entry,  or 
any  material  omission  in  any  book  of  accounts  or  other  document, 
he  sl^all  be  guilty  of  a  misdemeanor." 

A,  Farnham,  District  Attorney,  and  A,  Hicketts,  for  Common- 
w^ealth. — "  Body  corporate"  in  the  act  includes  a  School  District 
Act  of  May  8th  1854,  sect.  18,  Pamph.  L.  620,  1  Br.  Purd.  242, 
pi.  38.  Express  words  in  a  statute  are  not  to  be  disregarded : 
Commonwealth  v.  Penna.  Ins.  Co.,  1  Harris  165 ;  Mayor  v,  Davis, 
6  W.  &  S.  269 ;  Potter's  Dwarris  on  Statutes,  pp.  144,  146 ; 
Dame's  Appeal,  12  P.  F.  Smith  417 ;  Bariolett  v,  Achey,  2 
Wright  273 :  Howard  Association's  Appeal,  20  P.  F.  Smith  344  ; 
Gyger's  Estate,  15  Id.  311. 

S.  Woodward^  contra. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court.  May 
8th  1876. 

It  is  very  evident  that  this  indictment  was  designed  to  be  framed 
under  the  118th  section  of  the  Act  of  3l8t  of  March  1860,  1 
Purd.  Dig.  349,  pi.  171.  It  was  a  mistake,  however,  to  assume  a 
school  district  to  be  such  a  corporation  as  is  indicated  in  that  sec- 
tion. The  Act  of  Assembly  has  conferred  on  the  several  school 
districts  certain  capacities  as  bodies  corporate ;  such  as  to  sue  and 
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be  sued  ;  to  purchase  and  hold  such  real  and  personal  property  as 
may  be  necessary  for  the  establishment  and  support  of  its  schools, 
and  to  sell  the  same  when  no  longer  necessary  for  those  purposes ; 
and  generally  to  make  other  contracts  therefor  in  their  corporate 
names.  Yet  it  has  not  made  them  strictly  municipal  corporations. 
They  have  neither  a  common  seal  nor  legislative  powers.  Like 
counties  and  townships,  they  are  quasi  corporations.  Within  a 
prescribed  space  they  exercise  many  of  the  faculties  of  a  corpora- 
tion :  Wharton  et  ah  v.  School  Directors,  6  Wright  358. 

That  this  view  of  the  section  accords  with  the  legislative  intent 
is  manifest  in  other  parts  of  the  same  act.  Thus,  sections  116, 
117  and  119,  contain  substantially  the  same  language  :  "  If  any 
person,  being  a  director,  oflScer  or  manager  of  any  body  corporate 
or  public  company."  Yet  other  portions  of  each  section  clearly 
show  that  it  does  not  apply  to  municipal  corporations.  Whenever 
there  is  any  design  to  extend  the  penal  provisions  of  the  statutes 
to  the  oflScers,  books  or  records  of  a  public  office  or  corporation, 
the  intent  is  expressed  in  unmistakable  language.  This  is  done 
in  section  17-1,  page  365,  pi.  255;  and  again  in  section  15,  page 
818,  pi.  21.  Hence  it  follows  that  this  indictment  cannot  be  sus- 
tained under  the  18th  section  of  the  act. 

A  further  inquiry  is,  whether  the  indictment  is  good  at  common 
law,  modified  by  our  Criminal  Procedure  Act. 

Forgery  at  common  law,  says  Blackstone,  4  Com.  247,  is  the 
fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of 
another's  rights ;  and  by  Mr.  East,  to  be  the  false  making  or  alter- 
ing malo  animo,  of  any  written  instrument  for  the  purpose  of 
fraud  and  deceit :  2  Am.  Crim.  Law,  sect.  1418. 

This  indictment  charges  that  the  defendant,  a  director  and 
secretary  of  the  board  of  school  directors  of  the  fourth  school 
district  of  the  city  of  Scranton,  t'  did,  with  intent  to  defraud,  alter, 
mutilate  and  falsify  a  certain  book  and  writing,  commonly  known 
as  the  duplicate  of  the  taxes,  levied  for  the  use  of  the  said  school 
district  for  the  year  ending  on  the  thirty-first  day  of  May,  a.  d. 
eighteen  hundred  and  seventy-three,  or  thereabouts,  it  being  a 
book  and  writing  belonging  to  the  said  fourth  school  district.*'  It 
thus  charges :  first,  the  fraudulent  intent ;  second,  the  alteration 
and  falsification ;  third,  of  a  writing  which  it  describes  by  name. 
The  former  two  are  averred  with  sufficient  precision  to  sustain  an 
indictment  at  common  law.  The  third  is  insufficient.  It  is  true, 
inasmuch  as  the  fraudulent  alteration  of  a  material  fact  afi'ects  the 
whole  instrument,  the  forgery  may  be  specially  alleged,  as  con- 
stituted by  the  alterations,  or  the  forgery  of  the  whole  instrument 
may  be  charged:  Idem,  sect.  1480.  Hence,  an  indictment  for 
forging  an  order  for  nineteen  dollars  is  supported  by  evidence  that 
the  order  was  originally  made  for  nine  dollars,  and  genuine,  and 
that  it  had  been  altered  to  nineteen  dollars :  Idem,  sect.  1484 ; 
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State  V.  Flye,  26  Maine  312.  Thus,  at  common  law,  the  indict- 
ment need  not  designate  the  specific  words  or  parts  of  the  writing 
altered,  but  under  the  averment  that  the  whole  is  forged,  the  altera- 
tion of  the  particular  part  may  be  proved.  Here,  however,  neither 
copy  nor  purport  of  the  whole,  nor  of  the  part  altered,  is  set  forth 
or  described.  It  therefore  fails  to  answer  the  requirements  of  the 
common  law. 

The  remaining  question  is,  whether  it  is  good  under  our  "  Crimi- 
nal Procedure  Act  of  31st  of  March  1860  V  This  act  wrought  a 
great  change  in  criminal  pleadings.  Sect.  13,  Purd.  Dig.  879,  pi. 
18,  declares,  '*  in  any  indictment  for  forgery,  uttering,  stealing, 
embezzling,  destroying  or  concealing,  or  obtaining  by  false  pre- 
tences, any  instrument,  it  shall  be  suflScient  to  describe  such  in- 
strument by  any  name  or  designation  by  which  the  same  may  be 
usually  known,  or  by  the  purport  thereof,  without  setting  out  any 
copy  or  fac  simile  thereof,  or  otherwise  describing  the  same  or  value 
thereof." 

If  this  written  instrument  is  described  by  the  name  or  designa- 
tion by  which  it  is  usually  known,  it  fills  the  requirements  of  the 
statute.  It  is  described  in  the  indictment  as  "  a  book  and  writing, 
commonly  known  as  the  duplicate  of  the  taxes  levied  for  the  use 
of  the  school  district."  We  think  the  word  "duplicate,"  when 
used  in  connection  with  the  collection  of  taxes,  has  a  well-known 
and  recognised  meaning.     It  is  known  to  all  men. 

Section  13th  of  the  Act  of  8th  of  May  1854,  Pamph.  L.  619, 
relating  to  common  schools,  declares  the  president  shall  "  issue  the 
duplicate  and  warrant  for  the  collection  of  the  district  taxes."  Sec- 
tion 14th  declares  the  secretary  "  shall  prepare  the  duplicate  of 
school  tax."  Section  31st  says,  all  the  taxes  levied  and  assessed 
''  within  each  school  year  shall  be  contained  in  the  same  duplicate," 
and  that  "  the  board  shall  appoint  some  suitable  and  competent  per- 
son as  collector  of  the  school  tax  duplicate  for  each  township,  bor- 
ough or  ward."  Section  2d  of  the  Act  of  2l8t  of  April  1869, 
Pamph.  L.  87,  directs  the  board  "  to  place  in  the  hands  of  the 
treasurer  a  certified  duplicate  of  the  school  tax"  for  collection. 
If  the  taxes  are  not  paid  to  him  within  a  specified  time,  section 
3d  requires  the  board  to  elect  a  collector,  and  '*  have  the  duplicate 
placed  in  his  hands"  for  the  collection  of  the  unpaid  taxes. 

Thus  the  statutes  unite  with  popular  language  in  giving  to  the 
book  in  question  the  name  of  "duplicate."  Hence  it  appears  the 
indictment  substantially  gives  the  name  or  designation  by  which  it 
is  usually  known. 

It  therefore  follows  the  learned  judge  erred  in  quashing  the 
indictment. 

Judgment  reversed,  motion  to  quash  dismissed,  and  a 
procedendo  awarded. 
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MuU's  Executors  versus  MulPs  AdmiBistrator. 

1.  A  testator  gave  the  **  yearly  interest  "  of  a  sum  to  his  wife  for  life  and 
after  her  death  **  the  principal  shall  be  equally  divided  among  all  my  children 
or  their  le^l  heirs,  if  any  of  my  children  should  die  before  such  mentioned 
period  doth  arrive:"  Held,  the  legacies  to  his  children  were  vested. 

2.  **  To  be  equally  divided  among  all  my  children,"  shows  the  intention  to 
put  them  all  on  the  same  platform,  which  would  create  a  vested  interest  in  all. 

3.  The  words,  "  or  their  legal  heirs,"  were  not  to  idividuate  grandchildren, 
but  to  supply  a  legal  succession,  and  mean  **  legal  representatives." 

March  —  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Berks  county:  of  Jan- 
uanr  Term  1876,  No.  162. 

This  was  an  amicable  action  and  case  stated  in  which  Mary  Mull, 
administrator,  &c.,  of  Reuben  Mull,  deceased,  was  plaintiff,  and 
Henry  Mull  and  Thomas  Mull,  executors,  &c.,'of  Thomas  Mull, 
deceased,  were  defendants. 

The  action  was  entered  March  16th  1876. 

The  question  arose  under  the  following  clause  in  the  will  of 
Thomas  Mull,  deceased,  who  died  in  August  1842,  leaving  to  sur- 
vive him  his  wife  Elizabeth  and  six  children,  two  of  whom  were 
Reuben  and  Edwin : — 

"  Item  3d.  I  further  give  and  devise  unto  my  said  wife  Eliza- 
beth, in  lieu  of  her  dower,  the  yearly  interest  at  six  per  cent,  of 
the  sum  of  $3000,  to  be  paid  to  her  annually,  on  the  Ist  day  of 
April,  by  my  hereinafter-named  executors,  who  shall  hold  the  said 
principal  in  trust  during  my  said  wife's  lifetime,  and,  after  her 
decease,  I  direct  that  the  said  principal  of  ?3000  shall  be  equally 
divided  among  all  my  children,  or  their  legal  heirs,  if  any  of  my 
children  should  die  before  such  mentioned  period  doth  arrive." 

Thomas  Mull  and  Henry  Mull,  other  sons  of  the  testator,  were 
appointed  executors  of  his  will. 

At  the  death  of  the  testator,  Reuben  had  one  child,  who  died 
before  his  father  without  issue. 

On  the  9th  of  April  1851,  Edwin  assigned  to  Reuben  all  his 
interest  in  the  J3000,  retained  for  the  use  of  the  widow  during  her 
life. 

Reuben  died  in  the  life  of  the  widow,  leaving  a  widow,  the  plain- 
tiff in  this  case,  and  one  child.  Edwin  died  after  Reuben,  but  also  in 
the  life  of  the  widow,  leaving  two  children.  The  widow  died  Jan- 
uary 17th  1874.  The  executors  had  in  their  hands  for  distribu- 
tion $2312.02,  part  of  the  $3000.  The  plaintiff  as  administratrix 
of  Reuben  claimed  one-sixth  of  this  sum  in  the  right  of  Reuben 
himself  and  another  sixth  in  his  right  as  assignee  of  Edwin. 

It  was  agreed  by  case  that  if  the  court  should  be  of  opinion, 
that  the  legacies  to  the  children  were  vested,  judgment  should  be 
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entered  for  the  plaintiffs  for  J770.67;  if  the  court  should  be  of 
opinion  otherwise,  judgment  to  be  entered  for  defendants. 

The  court  (Hagenman,  P.  J.)  entered  judgment  for  the  plaintiff 
for  $707.67  with  interest. 

This  was  assigned  for  error  on  the  removal  of  the  record  to  the 
Supreme  Court  by  the  defendants. 

TT.  M.  Goodman^  for  plaintiffs  in  error. — A  testator  may  sub- 
stitute one  class  of  legatees  for  another  in  th*e  event  of  the  death 
of  that  other  class  prior  to  the  occurrence  of  a  limited  contingency : 
2  Jarman  on  Wills  695.  If  it  appear  that  the  testator  meant  the 
time  of  payment  to  be  the  period  at  which  a  legacy  should  vest, 
with  a  direction  for  payment  to  the  legatee  at  a  definite  period, 
although  it  be  given  in  terms  of  immediate  bequest,  and  the  legatee 
die  previously,  he  will  have  taken  no  interest  in  the  legacy  to 
transmit  to  his  personal  representatives,  because  the  period  of  pay- 
ment is  of  the  essence  of  the  bequest :  1  Roper  on  Legacies  557. 
The  bequests  became  absolute  at  or  upon  the  death  of  the  testator's 
widow  and  not  before.  That  part  of  testator's  will,  "  legal  heirs," 
meant  children  :  Umstead's  Appeal,  10  P.  F.  Smith  365. 

A,  (?.  Oreen,  for  defendant,  cited  Patterson  v.  Hawthorn,  12 
S.  &  R.  112 ;  Provenchere's  Appeal,  17  P.  F.  Smith  463 ;  King 
v.  King,  1  W.  &  S.  207. 

Judgment  was  entered  in  the  Supreme  Court,  March  13th  1876, 
Per  Curiam. — There  is  no  clearly-expressed  intention  in  the 
will  of  Thomas  Mull  to  bequeath  over  to  certain  persons,  either 
by  name  or  description,  the  principal  of  the  legacy  of  $3000,  in 
the  event  of  the  death  of  any  of  his  children,  in  the  lifetime  of 
the  widow.  The  only  words  are,  "  to  be  equally  divided  among 
all  my  children  or  their  legal  heirs.*'  If  there  were  anything  else 
in  the  will  to  evince  the  testator's  meaning  to  be  children  when 
he  used  the  words  "  legal  heirs,"  we  might  conclude  that  they 
were  the  legatees  of  the  principal  sum.  But  the  form  of  the 
bequest  to  be  "  equally  divided  among  all  my  children,"  shows  an 
evident  intention  to  put  all  upon  the  same  platform  of  ownership, 
w^hich  would  carry  a  vested  interest  in  all.  The  words  following, 
**  or  their  legal  heirs,"  evidently  were  used  not  to  individuate  grand- 
children, but  to  supply  a  legal  succession  in  the  event  of  the 
death  of  any  one,  and  mean  simply  legal  representatives.  The 
legacies  were  therefore  vested,  and  passed  on  the  death  of  any 
one  to  his  executors  or  administrators. 

Judgment  affirmed. 
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Eounds  versus  Waymart  Borough, 

1.  The  Act  of  March  25th  1864  provided  that  the  property  of  soldiers  should 
be  exempted  from  taxation,  &c. ;  the  Act  of  April  8th  1873,  enacted  that  all 
real  estate  should  be  taxed,  except  certain  classes  specified,  the  property  of 
soldiers  not  being  one  excepted,  and  laws  inconsistent,  &c.,  were  repealed. 
Held^  that  the  Act  of  1864  was  not  repealed. 

2.  A  general  statute  without  negative  words  will  not  repeal  a  previous 
statute,  which  is  special,  although  the  provisions  be  different. 

3.  To  repeal  a  previous  statute  requires  a  clear  inconsistency  between  the 
two  laws. 

4.  The  Act  of  1873,  as  bearing  on  the  Act  of  1864,  construed. 

March  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  ojf  Wayne  county :  Of  Janu- 
ary Term  1875,  No.  238. 

This  was  an  amicable  action  and  case  stated,  in  which  the 
borough  of  Waymart  was  plaintiff  and  Hubbel  Rounds  defendant. 
It  was  entered  in  the  court  belbw  to  February  Term  1874. 

The  facts  set  out  in  the  case  were  as  follows : — 

"  Hubbel  Rounds,  the  defendant,  was  a  volunteer  in  the  war  of 
the  rebellion,  having  enlisted  *  *  *  September  10th  1862,  and 
continued  in  the  service  until  the  close  of  the  war,  July  1865. 
Rounds  resides  in  the  borough  of  Waymart.  *  *  *  He  is  assessed  for 
personal  property  and  real  estate,  and  previous  to  the  year  1873  had 
not  been  assessed,  either  on  his  real  or  personal  property,  with  any 
bounty  tax  in  said  borough,  by  virtue  of  the  provisions  of  the  4th 
section  of  the  Act  of  March  25th  1864,  Pamph.  L.  86,  viz. : 
*A11  assessments  heretofore  made  of  taxes  for  the  purpose  of 
paying  bounties,  as  aforesaid,  be  and  the  same  are  hereby  legalized 
and  made  valid :  Provided,  that  the  property  of  non-commissioned 
officers  and  privates,  in  actual  service  in  the  United  States  army 
and  navy,  from  this  Comiinonwealth,  or  who  died,  or  were  perma- 
nently disabled  in  such  service,  or  having  been  in  such  service  for 
the  space  of  one  year  and  six  months,  were  honorably  discharged 
therefrom,'  &c.,  'shall  be  exempted  from  any  taxation  under  the 
provisions  of  this  act.' 

*'  Bounty  bonds  were  issued  by  said  borough  of  Waymart,  in 
March  1864,  for  the  payment  of  which  a  tax  has  been  levied 
against  said  Rounds  for  the  year  1873,  for  which  the  borough 
claims  to  collect  from  him  the  sum  of  ?6.72,  which  assessment  is 
made  both  on  his  real  and  personal  property.  Rounds  was  hon- 
orably discharged  from  said  service  after  having  remained  therein 
for  over  one  year  and  six  months." 

By  the  1st  section  of  the  Act  of  April  8th  1873,  Pamph.  L. 
64,  Br.  Purd.  Sup.  1820,  pi.  1,  "  all  real  estate  within  this  Com- 
monwealth shall  be  liable  to  taxation  for  all  such  purposes  as  now 
are  or  hereafter  may  be  provided  by  general  laws,  excepting  only 
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therefrom  the  classes  of  property  specifically  exempted  from  tax- 
ation ;*'  and  then  naming  the  various  kinds  of  property  specifi- 
cally, among  which  soldiers  are  not  mentioned,  nor  the  Act  of 
March  25th  1864 :  "  and  all  laws  or  parts  of  laws  inconsistent 
with  the  provisions  of  this  statute,  be  and  the  same  are  hereby 
repealed." 

The  questions  submitted  to  the  court  are :  Does  the  Act  of  April 
8th  1873  repeal  the  Acts  of  March  25th  1864,  March  15th  1865, 
and  March  30th  1866,  as  regards  exemptions,  and  is  the  *  *  *  defend- 
ant. Rounds,  liable  to  pay  the  bounty  tax  as  assessed  against  him,  to 
wit,  on  his  real  and  personal  estate  ?  If  the  court  should  be  of  opinion 
that  he  is  liable,  then  judgment  be  entered  against  the  defendant,  on 
the  case  stated,  for  the  amount  of  the  tax  for  which  he  is  so  liable 
on  his  real  estate.  But  if  the  court  are  of  opinion  that  he  is  not 
80  liable,  then  judgment  to  be  entered  in  favor  of  defendant. 

The  court  (Dreher,  P.  J.),  in  delivering  the  opinion  of  the  court, 
said: — 

*****  This  Act  of  April  8th  1873  is  so  plain  and  unambiguous 
that  it  needs  no  interpretation.  It  interprets  itself.  *  All  real  estate 
within  this  Commonwealth  shall  be  liable  to  taxation  for  all  such 
purposes  as  now  is  or  may  be  provided  by  general  laws ;'  *  and  all 
laws  or  parts  of  laws  inconsistent  with  the  provisions  of  this 
statute  be  and  the  same  are  hereby  repealed.*  The  act  excepts 
certain  classes  of  property,  but  the  property  of  persons  who  have 
been  in  the  military  service  of  the  United  States  is  not  excepted. 
As  bounty  taxes  are  assessed,  levied  and  collected  by  a  general 
law,  they  clearly  come  within  the  provisions  of  this  statute.  The 
property  of  such  persons  was,  by  the  prior  acts  authorizing  tax- 
ation for  payment  of  bounties,  excepted  from  such  tax;  but 
those  acts,  so  far  as  they  exempted  real  estate,  are  repealed  by  the 
express  language  of  the  Act  of  1873,  that  '  all  laws  or  parts  of 
laws  inconsistent  with  the  provisions  of  this  statute  be  and  the 
same  are  hereby  repealed.'  The  personal  property  of  the  defendant 
remains  exempted  from  bounty  tax,  and  therefore  the  tax  assessed 
in  this  case  on  personal  property  is  illegal,  but  the  tax  on  real 
estate  is  legal.  Let  the  judgment,  therefore,  be  entered  in  the 
case  stated  in  favor  of  plaintiff  and  against  the  defendant  for  the 
sum  of  $5.72,  the  amount  of  tax  on  defendant's  real  estate,  with 
costs."     *     *     * 

Judgment  was  accordingly  entered  against  defendant  for  ?5.72. 
He  took  this  writ  of  error,  and  assigned  for  error  the  entering  of 
this  judgment. 

31.  M,  Thorpe  (with  whom  was  (7.  E,  Lathrop\  for  plaintiff  in 
error. — General  expressions  in  a  statute  are  restrained,  when  it 
appears  that  it  was  the  intention  of  the  legislature  to  provide  only 
for  particular  cases :  Bank  of  N.  America  v,  Fitzsimmons,  3  Binn. 
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356  ;  Street  v.  Commonwealth,  6  W.  &  S.  209 ;  Cadbury  v.  Duval, 
10  Barr  270.  A  general  statute  without  negative  words  will  not 
repeal  a  previous  statute,  although  their  provisions  be  different ; 
Brown  v.  Commissioners,  9  Harris  37. 

(?.  6?.  Waller,  for  defendant  in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court.  May  8th 
1876. 

The  error  of  the  court  below  was  in  supposing  that  the  Act  of 
8th  of  April  1873  repealed  the  exemption  in  the  Bounty  Acts  of 
1864-5-6. 

The  Act  of  1873  provides  that  "  all  real  estate  within  this  Com- 
monwealth shall  be  liable  to  taxation  for  all  such  purposes  as  now 
is  or  hereafter  may  be  provided  by  general  laws  ;'*  and  it  repeals 
all  laws  or  parts  of  laws  inconsistent  therewith.  The  court  were 
of  opinion  that  the  exemption  of  the  property  of  soldiers,  as  found 
in  the  Bounty  Acts,  was  inconsistent  with  the  provisions  of  the 
above  recited  act,  and  hence  repealed  by  it.  We  do  not  think  so. 
A  general  statute,  without  negative  words,  will  not  be  construed  so 
as  to  repeal  a  previous  statute,  which  is  particular  or  special, 
though  the  provisions  in  the  two  may  differ.  So,  to  repeal  an 
express  enactment  requires  a  clear  inconsistency  between  the  two 
laws :  Brown  v.  Commissioners,  9  Harris  37 ;  Street  v.  Common- 
wealth, 6  W.  &  S.  209.  Applying  the  above  rules  to  the  question 
before  us,  and  the  Act  of  1864  must  stand  unaltered,  for  this 
statute  relates  only  to  a  particular  subject,  and  cannot  survive 
the  occasion  for  which  it  was  created.  Unless,  therefore,  we  find 
in  the  Act  of  1873  some  words  expressly  negativing  its  provisions, 
we  must  treat  it  as  untouched  by  the  latter  act.  Again,  not 
only  are  the  acts  not  inconsistent,  but  it  is  clear,  from  the  word- 
ing of  the  Act  of  1878,  that  it  was  not  intended  to  affect  any 
particular  act,  but  rather  to  except  all  such  from  its  provisions ; 
for  it  provided  only  against  the  exception  of  real  estate  that  was 
then  or  might  thereafter  be  liable  to  taxation  by  general  laws.  As 
the  soldiers*  property  was  not  then  taxable  by  any  general  law  for 
bounty  purposes,  and  as  the  exemption  is  found  in  a  particular  act 
not  affected  by  the  Act  of  1873,  we  may,  we  think,  safely  conclude 
that  the  general  statute  was  not  intended  in  any  manner  to  modify 
or  alter  the  particular  act. 

The  judgment  of  the  court  below  on  the  case  stated  is 
reversed,  and  it  is  ordered  that  judgment  be  entered 
for  the  defendant. 
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Lehigh  Valley  Insurance  Co.  versus  Fuller  et  al. 

1.  To  a  scire  facias  in  an  attachment  execution  issued  in  one  county  against 
an  insurance  company  as  garnishees  in  another,  the  oflScer  returned  that  he 
served  the  writ  **  by  giving  a  *  *  *  copy  *  ♦  *  to  C,  agent  of  the  garnishees, 
and  by  summoning  him  as  garnishee  and  by  making  known  to  him  the  con- 
tents thereof."  Judgment  was  taken  by  default  against  the  garnishees : 
Held^  that  under  the  Act  of  May  4th  1852,  the  service  being  personal  on  the 
agent,  it  was  not  sufficient. 

2.  Under  the  Act  of  1852  the  service  must  be  "  at  the  usual  place  of  busi- 
ness or  residence  "  of  the  agent  and  in  no  other  way. 

3.  The  return  must  show  on  its  face  a  legal  service. 

4.  In  a  rule  to  open  the  judgment,  depositions  were  taken  to  show  that  the 
person  served  was  not  agent  of  the  garnishees ;  the  rule  was  discharged. 
Held^  that  the  depositions  were  no  part  of  the  record  and  the  Supreme  Court 
could  not  inquire  as  to  whether  the  person  served  was  an  agent  on  whom 
process  could  be  served. 

5.  The  decision  of  the  court  below  on  the  rule  to  open  the  judgment  could 
not  be  reviewed  in  the  Supreme  Court. 

March  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Mayor's  Court  of  the  city  of  Scranton :  Of  January 
Term  1876,  No.  87. 

This  was  an  attachment  execution  in  which  G.  A,  and  I.  F. 
Fuller  were  plaintiffs,  H.  Krause,  defendant,  and  the  Lehigh  Val- 
ley Insurance  Company  garnishees. 

The  plaintiffs,  having  a  judgment  against  the  defendant,  issued  an 
attachment  execution  in  which  the  Lehigh  Insurance  Company  were 
garnishees. 

The  return  of  the  marshal  of  Scranton  to  the  writ  was : — 

"  Attached,  as  within  commanded,  by  giving  a  true  and  attested 
copy  of  the  within  writ  November  25th  1872,  at  6.30  p.  M.,  to  C. 
Soellner,  agent  Lehigh  Valley  Insurance  Company,  and  by  sum- 
moning him  as  garnishee,  and  by  making  known  to  him  the  contents 
thereof,  and  same  time  by  like  copy  to  Henry  Krause,  the  within 
named  defendant,  and  by  making  known  to  him  the  contents 
thereof." 

A  judgment  was  taken  by  the  garnishees  by  default  for  want 
of  an  appearance  for  $351.44,  and  an  execution  issued  against  the 
garnishees  April  15th  1875. 

On  the  24th  of  May  1875,  a  rule  was  taken  to  show  cause  why 
the  judgment  should  not  be  opened  and  the  garnishees  let  into  & 
defence,  &c. 

The  affidavit  on  which  the  rule  was  granted  averred  that  the 
agent,  Soellner,  had  never  been  served  with  the  writ,  &c. ;  that,  at 
the  time  the  writ  purported  to  have  been  served,  he  was  not  agent 
for  the  company. 

Evidence  was  taken  by  depositions  to  establish  the  averments  of 
the  affidavit.     The  rule  was  discharged. 

By  the  Act  of  May  4th  1852,  sect.  1,  Pamph.  L.  574,  1  Br. 
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Purd.  43,  pi.  7,  "  When  any  person  or  persons,  being  residents  of 
this  Commonwealth,  shall  engage  in  business  in  any  other  county 
than  the  one  in  which  he,  she  or  they  shall  reside,  and  not  being 
in  the  county  at  the  time  of  issuing  such  writ  or  process,  it  shall 
be  lawful  for  the  officer  charged  with  the  service  thereof,  to  serve 
any  writ  of  summons  or  any  other  mesne  process  upon  the  agent 
or  clerk  of  any  such  defendant,  at  the  usual  place  of  business  or 
residence  of  such  agent  or  clerk,  and  to  have  the  same  effect  as  if 
served  upon  the  principal  personally." 

The  garnishees  removed  the  record  to  the  Supreme  Court  by 
writ  of  error,  and  assigned  amongst  others  the  following  errors : — 

3.  Because  there  was  no  service  upon  the  garnishees  or  a  proper 
officer  of  the  company. 

4.  Because  the  marshal's  return  does  not  show  a  service  upon 
the  garnishees,  and  does  not  set  forth  what  property,  rights  or 
credits  of  H.  Krause  were  attached  in  the  hands  of  the  Lehigh 
Valley  Insurance  Company. 

5.  Because  the  garnishees  are  not  a  corporation  within  the  city 
of  Scranton,  and  therefore  beyond  the  jurisdiction  of  the  mayor's 
court. 

8.  Discharging  the  rule 

J7".  O.  Hunsberger  (with  whom  was  W.  H.  Gearhart\  for  plain- 
tiffs in  error. — The  writ  that  may  be  served  on  an  agent  in  another 
county  is  the  original  writ  on  the  commencement  of  an  action : 
Act  of  April  8th  1851,  sect.  6,  Pamph.  L.  354,  1  Br.  Purd.  287, 
pi.  31.  An  attachment  in  execution  is  not  the  commencement  of 
an  action,  neither  is  the  scire  facias  the  original  writ.  It  is  in 
substance,  if  not  in  form,  an  execution :  Wray  v.  Tammany,  1 
Harris  394 ;  Newlin  r.  Scott,  2  Casey  102 ;  Ease  v.  Kase,  10  Id. 
131.  This  process  should  issue  from  the  court  of  the  county  where 
the  garnishee  resides :  Cowden  v.  West  Branch  Bank,  7  W.  &  S.  432. 

D,  C,  Harrington  (with  whom  was  E.  N.  Willard)^  for  defend- 
ants in  error. — The  Lehigh  Valley  Insurance  Company  were  doing 
business  in  another  county  of  the  state,  and  service  on  the  agent, 
located  in  the  city  of  Scranton,  was  good  under  the  Act  of  1852 : 
Landis  v.  Lyon,  21  P.  F.  Smith  476 ;  Bancord  v.  Parker,  15  Id. 
386. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court.  May 
8th  1876. 

The  decision  of  the  court  below  upon  the  motion  to  open  the 
judgment  is  not  the  subject  of  review  here :  Bunce  v.  Wightman, 
5  Casey  835 ;  Henry  v.  Brothers,  12  Wright  70 ;  Ringwalt  v. 
Brindle,  9  P.  F.  Smith  51 ;  Bredon  v.  Gilliland,  17  Id.  34.  Nor 
can  we  inquire  into  the  question  of  fact  whether  Soellner,  upon 
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whom  the  service  of  the  writ  was  made,  was  an  agent  of  the  cor- 

? oration  garnishees,  upon  whom  a  lawful  service  could  be  made, 
'he  aflBdavits  and  depositions  are  no  part  of  the  record,  and  are 
not  before  us :  Calhoun  v.  Logan,  10  Harris  46. 

The  only  question  which  properly  arises  is  as  to  the  regularity 
of  the  judgment  by  default  for  want  of  appearance.  That  depends 
upon  whether  the  return  by  the  marshal  showed  a  lawful  service 
upon  the  garnishees.  The  defendants  in  error  rest  it  upon  the 
first  section  of  the  Act  of  May  4th  1852,  Pamph.  L.  674,  entitled 
"  An  Act  relative  to  courts  in  this  Commonwealth."  It  provides 
"  that  when  any  person  or  persons,  being  residents  of  this  Com- 
monwealth, shall  engage  in  business  in  any  other  county  at  the 
time  of  the  issuing  of  such  writ  or  process,  it  shall  be  lawful  for 
the  oflBcer  charged  with  the  service  thereof  to  serve  any  writ  of 
summons  or  any  other  mesne  process  upon  the  agent  or  clerk  of 
any  such  defendant  at  the  usual  place  of  business  or  residence  of 
such  agent  or  clerk,  and  to  have  the  same  effect  as  if  served  upon 
the  principal  personally." 

Conceding  that  an  attachment  execution,  with  the  clause  of 
scire  facias  to  the  garnishee  embodied  in  it,  is  a  "  summons  or 
other  mesne  process,"  the  legislature  has  seen  fit  to  provide  that 
the  service  shall  be  "at  the  usual  place  of  business  or  residence" 
of  the  agent,  and  in  no  other  way.  A  personal  service  is  not 
sufficient.  Why,  it  is  not  our  place  to  inquire.  Ita  lex  scripta 
est.  It  is  clear  that  the  return  must  show  on  its  face  a  legal  ser- 
vice :  Winrow  v.  Raymond,  4  Barr  501 ;  Wilson  v.  Hayes,  6 
Harris  354 ;  Weaver  v.  Springer,  2  Miles  42. 

Judgment  reversed. 


Grosvenor  et  al.  versus  Fogg. 

1.  Allen  married  a  widow  havinj^  one  child  ;  he  devised  all  his  estate  to 
his  wife  and  they  afterwards  had  children  ;  he  died  leaving  his  wife  and  three 
children ;  she  died  intestate,  leaving  her  four  children.  Held,  that  land 
belonging  to  Allen  descended  upon  his  three  children. 

2.  Under  Act  of  April  8th  1833  (Wills  Act),  sect.  1,  Allen  died  intestate 
as  to  his  children,  who  took  the  real  estate  subject  only  to  the  widow's  interest 
under  the  intestate  laws. 

3.  The  widow  took  no  estate  of  inheritance  which  she  could  transmit. 

4.  Edwards's  Appeal,  11  Wright  144;  Walker  v.  Hall,  10  Casey  483; 
Willard's  Appeal,  18  P.  F.  Smith  327,  referred  to. 

March  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Luzerne  count;/ :  Of 
January  Term  1876,  No.  61. 

This  was  an  action  of  ejectment,  brought  September  26th  1872 
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by  William  Fogg  against  Thomas  Grosvenor  and  Stephen  Cook, 
for  an  undivided  fourth  part  of  a  tract  of  land  in  Scott  township. 

On  the  8th  of  July  1808  Robert  Latham  owned  the  whole  of 
the  tract  in  question,  and  on  that  day  he  conveyed  to  Paddy  Allen, 
under  whose  title  both  parties  claim,  under  the  following  circum- 
stances : — 

The  plaintifTs  father  died  prior  to  1803,  leaving  a  widow  named 
Betsey,  and  the  plaintiff,  his  only  child ;  the  widow  married  Paddy 
Allen,  who  on  the  9th  of  July  1807,  made  a  will,  by  which  he  gave 
all  his  estate,  real  and  personal,  to  his  wife,  Betsey  Allen,  and 
made  her  his  executrix.  At  this  time  Allen  had  no  children,  but 
there  were  afterwards  born  of  this  marriage,  three  children,  viz., 
Henson  Allen,  in  1808,  Elizabeth  Allen,  in  1810,  and  Mary  Ann, 
now  Green,  in  1813.  Paddy  Allen  died  about  1830;  his  widow 
died  in  1848,  intestate,  leaving  to  survive  her,  her  four  children, 
viz. :  the  plaintiff  and  the  three  Allen  children.  In  1850,  the 
Allen  children  conveyed  the  whole  tract  to  Luther  Hubbard ;  he 
conveyed  it,  in  1864,  to  Thomas  Grosvenor,  one  of  the  defendants, 
and  in  1869  he  conveyed  three  and  a  half  acres,  part  of  the  tract, 
to  Stephen  J.  Cook,  the  other  defendant. 

The  case  was  tried  April  6th  1875,  before  Handley,  J. 

The  plaintiff  claimed  that  upon  the  death  of  Paddy  Allen  and 
under  his  will  his  wife  became  the  owner  of  this  land,  and  upon  her 
death,  intestate,  one-fourth  of  it  descended  upon  him. 

The  defendants  claimed  that  the  birth  of  the  children  after  the 
making  of  the  will  revoked  it,  that  Paddy  Allen  died  intestate  and 
the  land  descended  upon  his  widow  and  &ree  children. 

There  were  other  questions  raised  on  the  trial  and  much  testi- 
mony taken,  which  it  is  not  necessary  to  give. 

The  defendants'  first  and  seventh  points  and  their  answers  were : — 

1.  The  alleged  will  of  Paddy  Allen  having  been  made  prior  to 
the  birth  of  his  children,  without  making  any  provision  for  them, 
said  Paddy  Allen,  so  far  as  regards  said  children,  must  be  deemed 
and  construed  to  have  died  intestate,  and  his  children  Henson  Allen, 
Elizabeth  Allen  and  Mary  Ann  Allen,  inherited  his  real  estate  as 
fully  as  if  he  had  actually  died  without  a  will. 

Answer.  "  This  point  we  cannot  affirm  as  it  is  framed  by  the 
pleader,  but  say  to  you,  that  Paddy  Allen's  will  was  revoked,  so 
far  as  the  interests  of  the  after-born  children  were  concerned.  The 
will  stands  good  for  all  other  purposes  intended  by  the  testator  ; 
it  cannot  be  deemed  and  construed  that  Paddy  Allen  died  intes- 
tate." 

7.  The  verdict  must  be  for  the  defendants. 

Answer.  "  This  point  we  cannot  affirm ;  it  is  for  you  to  say 
whether  the  verdict  shall  be  for  the  defendants,  or  for  the  plaintiff." 

The  verdict  was  for  the  plaintiff  for  the  land  claimed  in  the  writ. 

The  defendants  took  a  writ  of  error,  they  assigned  seven  errors. 
31  P.  F.  Smith— 26 
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The  third  was  the  answer  to  their  first  point ;  the  seventh,  the 
answer  to  their  seventh  point. 

TT.  W.  LathropCy  for  plaintiffs  in  error: — The  law  is  stated 
substantially  in  the  words  of  the  statutes  applicable  to  the  case : 
Act  of  8th  April  1833,  sect.  15,  Pamph.  L.  259,  2  Br.  Purd.  1477, 
pi.  18 ;  Walker  v.  Hall,  10  Casey  484. 

Pikcy  for  defendant  in  error. 


Mr.  Justice  Mercur  delivered  the  opinion  of  the  court.  May 
8th  1876. 

This  was  an  action  of  ejectment  for  the  undivided  one-fourth 
part  of  a  tract  of  land.  Both  parties  claimed  under  title  derived 
from  Paddy  Allen.  Prior  to  the  birth  of  any  of  his  children  he 
devised  all  his  real  and  personal  estate  to  his  wife,  Betsey  Allen. 
After  the  execution  of  his  will,  three  children  were  born  to  him. 
They  survived  their  father,  and  the  plaintiffs  in  error  acquired  title 
from  them.  The  defendant  in  error  is  a  son  of  Betsey  by  a  former 
marriage,  and  claims  as  the  heir  of  his  mother. 

Sect.  15  of  the  Act  of  the  8th  of  April  1833,  declares,  "  when 
any  person  Bhall  make  his  last  will  and  testament,  and  afterwards 
j3hall  marry,  or  have  a  child  or  children  not  provided  for  in  such 
will,  and  die  leaving  a  widow  and  child,  or  either  a  widow  or  child, 
or  children,  although  such  child  or  children  be  bom  after  the  death 
of  their  father,  every  such  person,  so  far  as  shall  regard  the  widow 
or  child,  or  children,  after-born,  shall  be  deemed  and  construed  to 
die  intestate  ;  and  such  widow,  child  or  children  shall  be  entitled 
to  such  purparts,  shares  and  dividends  of  the  estate,  real  and  per- 
sonal, of  the  deceased  as  if  he  had  actually  died  without  a  will." 
This  section  is  substantially  a  re-enactment  of  the  Act  of  19th  of 
April  1794. 

When  Paddy  Allen  executed  his  will  he  had  no  children.  Three 
were  born  afterwards.  His  will  made  no  provision  for  any  of 
them.  He  died  leaving  them.  Then,  as  to  them,  he  died  intestate. 
If  he  died  intestate,  these  children  took  all  his  real  estate,  subject, 
only,  to  his  widow's  dower.  She  had  no  greater  interest  in  her 
late  husband's  real  estate  than  the  intestate  laws  gave  her.  She 
had  no  estate  of  inheritance  to  hold  or  to  transmit  to  any  of  her 
children.  The  defendant  in  error  could  not  inherit  this  land  from 
her,  for  she  never  owned  it.  He  could  not  inherit  from  Paddy 
Allen,  as  he  was  not  of  his  blood.  This  is  fatal  to  the  claim  of 
the  defendant  in  error :  Walker  v.  Hall,  10  Casey  483 ;  Edwards's 
Appeal,  11  Wright  144 ;  Willard's  Appeal,  18  P.  F.  Smith  327. 
It  follows  that  the  third  and  seventh  assignments  are  sustained. 
It  is  unnecessary  to  consider  the  others. 

Judgment  reversed. 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.  408 


Dexter' s  Appeal.     Hughes's  Estate. 

1.  A  testator  devised  to  his  wife  the  income  of  his  real  estate  for  the  sup- 
port of  herself  and-  children  until  the  youngest  came  of  age,  then  it  was  to 
be  equally  divided  amongst  the  children.  W  hen  the  youngest  child  came  of 
age  the  children  made  an  amicable  partition,  fixed  the  widow's  annual  pay- 
ments in  lieu  of  dower,  and  agreed  that  the  land  should  remain  charged 
with  the  payments,  &c.  *,  that  on  default,  a  scire  facias  might  issue  on  it,  or 
she  might  elect  that  it  was  at  an  end  and  proceed  to  recover  her  dower  ;  in 
accordance  with  the  agreement  it  was  reconied.  On  the  sheriff's  sale  of  the 
part  of  one  of  the  children,  Ueldy  that  the  amount  of  the  value  of  the 
widow's  interest  and  the  arrearages  of  her  annuity  should  be  paid  out  of  the 
fund  prior  to  liens  subsequent  to  the  recording  of  the  agreement 

2.  The  agreement  created  a  charge  on  the  land,  and  the  recording  was 
notice  to  all  persons  afterwards  taking  title  to  it. 

3.  An  encumbrance  may  be  fixed  upon  land  by  deed,  following  it  into  the 
hands  of  subsequent  purchasers,  and  is  as  effective  as  the  lien  of  a  judgment. 

March  16th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Wayne  county  :■  Of 
January  Term  1875,  No.  201.  In  the  distribution  of  the  proceeds 
of  the  sheriflTs  sale  of  Henry  F.  Hughes's  land. 

James  Hughes,  the  father  of  Henry  and  owner  of  the  property 
which  produced  the  fund  for  distribution,  died  in  the  spring  of 
1852,  leaving  a  will  by  which  he  gave  to  his  wife  Margaret  all  his 
personal  property  remaining  after  the  payment  of  his  debts,  and 
the  rents,  issues  and  profits  of  his  real  estate,  in  trust  for  the  sup- 
port of  herself  and  three  children,  Henry,  James  and  Elizabeth, 
until  they  reached  full  age ;  after  the  youngest  child  arrived  at 
age,  the  real  estate  to  be  divided  between  the  three  children.  On 
the  30th  of  March  1867,  all  the  children  having  arrived  at  age,  an 
amicable  partition  was  made,  under  which  Elizabeth  conveyed  to 
Henry  and  James  the  land  afterwards  sold  by  the  sheriff  as 
Henry's,  and  they  conveyed  to  Elizabeth  another  piece  of  their 
father's  land. 

On  the  28th  of  September  1869,  James  conveyed  to  Henry  his 
interest  in  the  land  assigned  'to  them. 

On  the  11th  of  November  1869,  the  widow  of  the  one  part  and 
Henry  and  Elizabeth  of  the  other  part  entered  into  an  agreement 
reciting,  amongst  other  things,  the  amicable  partition  and  final  con- 
veyance to  Henry ;  also  "  That  Margaret  Hughes  is  entitled  to 
her  dower  in  said  lands  as  widow  of  James  Hughes,  deceased  ;  and 
that  to  avoid  proceedings  at  law  and  to  fix  upon  the  sum  which 
shall  be  paid  her  in  semi-annual  payments  during  her  life  by  Henry 
and  Elizabeth,  and  the  amount  each  shall  pay,  and  to  secure  the 
payment  of  the  same  upon  the  aforesaid  premises. 

*'  The  parties  agree  upon  (three  men)  to  decide  and  fix  upon 
amount  to  be  paid  each  year  by  Henry  and  Elizabeth,  to  be  paid 
in  semi-annual  payments,  &c. 
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"  And  Henry  and  Elizabeth  jointly  and  severally  covenant  and 
agree  well  and  truly  to  pay  to  said  Margaret  or  her  assigns  annu- 
ally during  her  life  the  sum  awarded  to  be  paid  her,  in  semi- 
annual payments ;  and  that  this  agreement  and  the  sum  or  sums 
so  awarded  to  be  paid  annually  to  said  Margaret  or  her  assigns, 
and  the  said  award  when  made  hereafter,  hereon  endorsed,  and 
each  and  every  of  the  same  shall  be  and  remain  a  true  claim  and 
demand  upon  and  against  the  aforesaid  described  lands,  and  said 
lands  to  be  and  remain  charged  therewith  and  liable  for  the  pay- 
ment thereof,  and  in  case  of  failure  at  any  time  or  times  to  pay 
any  money  becoming  due  upon  this  agreement  or  the  award  made 
in  pursuance  of  same,  it  shall  be  lawful  for  said  Margaret  Hughes 
to  sue  out  a  writ  of  scire  facias  hereon,  and  for  the  Court  of  Com- 
mon Pleas  to  enter  judgment  thereon  for  such  sums  as  to  said 
court  shall  seem  meet  and  proper,  to  enable  said  Margaret  or  her 
assigns  to  collect  any  moneys  that  then  are  or  may  thereafter 
become  due  upon  this  agreement  or  upon  said  award,  ac,  &c. 

^'  It  is  further  agreed  in  case  of  default  for  thirty  days  in  said 
annual  payments,  said  Margaret  may  if  she  elects  declare  this 
agreement  at  an  end  and  proceed  to  recover  and  enforce  her 
claims  or  right  of  dower  in  aforesaid  premises,  without  exception, 
loss  or  hindrance  by  or  from  the  parties  of  the  second  part  to  this 
agreement,  but  said  election  to  be  in  writing. 

''  The  award  of  arbitrators  to  be  endorsed  upon  this  agreement, 
to  be  without  appeal  and  final  between  the  parties,  and  to  become 
part  of  the  agreement,  so  that  same  may  be  made  and  entered 
of  record  herewith,  and  the  recorder  is  authorized  to  enter  same 
of  record.*' 

The  award  of  the  referees  endorsed  on  the  agreement  de- 
cided that  Henry  and  Elizabeth  should  pay  to  the  widow  the 
annual  sum  of  $225  in  semi-annual  payments ;  the  first  payment 
of  $112.50  to  be  made  on  the  11th  day  of  May,  A.  d.  1870. 

Both  the  agreement  and  award  were  acknowledged  and,  on  the 
22d  day  of  November  1869,  entered  of  record. 

Before  the  execution  and  recording  of  the  agreement  and  award, 
judgments  to  a  large  amount  were  entered  against  Henry  Hughes 
in  favor  of  various  parties. 

Judgments  to  a  large  amount  were  also  entered  aeainst  Henry 
Hughes  in  favor  of  various  persons  after  recording  the  agreement 
and  award. 

Henry  died  about  December  Ist  1870.  His  real  estate  was 
sold  by  the  sheriflF  August  29th  1873 ;  the  proceeds,  $6267.95, 
were  brought  into  court  and  H.  M.  Seely,  Esq.,  appointed  auditor 
to  report  distribution. 

Before  him  the  widow  claimed  that  the  agreement  and  award, 
having  been  duly  recorded,  created  a  lien  on  the  land  of  Henry 
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Hughes  in  her  favor  for  the  amount  awarded  to  he  paid  to  her, 
for  which  she  was  entitled  to  come  upon  the  proceeds  of  the  land. 

The  auditor  reported  as  his  opinion  that  it  was  not  competent 
for  the  parties  by  the  agreement  to  create  a  lien  upon  the  land  to 
secure  the  payments  to  the  widow ;  he  therefore  awarded  the  fund 
to  the  judgment  creditors  of  Henry  Hughes,  excluding  the  widow. 

The  widow  excepted  to  the  report  of  the  auditor ;  that  he  should 
have  awarded  to  her  all  the  money  arising  from  the  sheriffs  sale 
after  payment  of  the  liens  entered  before  the  22d  of  November 
1869. 

The  court  sustained  the  exceptions,  Dreher,  P.  J.,  saying : — 

*  *  *  "Any  writing  that  is  a  valid  mortgage  in  Pennsylvania, 
it  seems  to  me,  must  be  within  our  recording  acts.  I  cannot  con- 
ceive how  there  can  be  a  valid  mortgage  that  may  not  be  recorded 
if  acknowledged,  or  the  execution  thereof  proven  in  the  mode  pre- 
scribed by  the  recording  acts.  The  sherifiTs  sale  was  by  virtue  of 
an  execution  upon  a  judgment  prior  in  lien  to  Mrs.  Hughes's  mort- 
gage, and  therefore  no  question  can  arise  as  to  whether  the  lien 
of  the  mortgage  was  discharged  by  the  sale.  The  lien  being  dis- 
charged the  case  only  looks  to  the  fund  now  in  court. 

"  I  do  not  see  how  the  question,  whether  Mrs.  Hughes's  claim 
of  dower  was  valid  or  not,  can  affect  her  right  under  the  mortgage. 
The  parties  were  competent  to  contract  in  relation  thereto  and 
actually  did  contract.  It  is  certainly  binding  as  between  them- 
selves, and  there  is  no  allegation  of  fraud  as  to  creditors,  and 
therefore  whether  she  could  or  could  not  have  maintained  an  action 
of  dower  is  immaterial. 

"  The  mortgage  covers  Elizabeth's  property  as  well  as  that  of 
Henry  Hughes,  and  by  the  agreement  they  were  each  to  pay  one- 
half  of  the  annuity.  Henry's  property  has  been  sold  by  the 
sheriff,  and  the  proceeds  are  now  in  court.  The  mortgage  is  still 
a  lien  on  Elizabeth's  land,  and  I  think  that  the  widow  should 
claim  of  the  fund  in  court  only  the  one-half  of  the  annuity.  She 
is  entitled  to  the  cash  value  of  the  one-half  of  the  annuity,  at  the 
date  of  the  sheriff's  sale,  and  in  addition  thereto  the  amount  that 
was  then  due  and  unpaid  by  Henry.  The  report  is  referred  back 
to  the  auditor  with  the  instruction  to  make  distribution  in  accord- 
ance with  this  opinion." 

The  auditor  reported  in  accordance  with  the  decree  of  the  court, 
awarding  to  the  widow  "  for  one-half  the  annuity  and  interest  due 
at  the  time  of  the  sheriffs  sale,"  and  "  for  half  the  cash  value  of 
the  annuity  at  the  date  of  the  sheriff's  sale,  ?1280.92." 

The  balance  of  the  fund  did  not  reach  to  pay  the  subsequent 
lien  creditors  of  Henry  Hughes.  They  excepted  to  this  report  of 
the  auditor ;  it  was  confirmed,  and  Jesse  C.  Dexter,  with  other 
creditors,  appealed  to  the  Supreme  Court. 

They  assigned  the  decree  of  confirmation  for  error. 
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G.  C,  Waller^  for  the  appellant. — The  instrument  was  not  a 
mortgage.  A  defeasance  is  essential  to  a  mortgage :  Payne  v. 
Patterson,  27  P.  F.  Smith  137  ;  Pennsylvania  L.  Ins.  Co.  v.  Aus- 
tin, 6  Wright  266. 

F.  M.  Crane^  for  appellee. 

Judgment  was  entered  in  the  Supreme  Court,  March  27th 
1876, 

Per  Curiam. — It  matters  not  what  name  we  give  to  the  agree- 
ment between  the  parties  of  the  11th  of  November  1869  ;  whether 
a  mortgage,  a  rent-charge,  annuity  or  what.  It  is  an  instrument 
under  seal,  admitting  an  estate  in  the  widow  in  the  land,  at  the 
time  of  the« amicable  partition  among  the  children,  and  charging 
the  land  with  the  payment  of  the  annual  sum  to  her  in  lieu  thereof, 
according  to  the  terms  of  the  writing.  To  this  charge  the  other 
pf\rties  bound  themselves  firmly  by  their  covenants,  when  ascer- 
tained in  the  mode  fixed  upon  by  themselves  ;  and  provided  for  a 
record  thereof,  as  notice  to  all  persons  who  might  take  title  after- 
wards to  the  land.  Now,  that  an  encumbrance  may  be  fixed  upon 
land  by  deed,  following  it  into  the  hands  of  subsequent  purchasers, 
is  too  well  settled  to  require  a  citation  of  precedents.  Such  is  the 
nature  of  a  mortgage,  of  a  ground-rent  deed,  of  an  annuity,  and 
of  a  subjection  by  the  terms  of  a  conveyance.  It  is  the  direct 
act  of  the  owners  of  the  land,  whereby  they  fix  a  charge  upon  it, 
and  is  quite  as  effective  as  the  lien  of  a  judgment,  which  is  a  mere 
incident  at  law. 

Decree  afiirmed,  with  costs,  and  appeal  dismissed. 


Harrington,  to  the  use  of  Cooke,  versus  Gable, 

1.  Judgment  was  entered  against  husband  and  wife  on  a  note  and  warrant 
of  attorney  signed  by  them  j  after  his  death,  on  a  scire  facias  against  the 
wife  and  his  administrators,  judgment  by  default  taken  against  her  was 
opened  upon  affidavit  that  she  had  not  signed  the  note,  and  in  the  issue  to 
try  the  question  it  was  agreed  that  the  note  should  stand  as  a  declaration 
and  defendant  plead  non-assumpsit.  On  the  trial  of  the  issue,  the  note  and 
record  of  its  entry  were  not  admissible  without  e^dence  of  the  execution 
of  the  note. 

2.  The  subscribing  witness  testified  that  he  did  not  see  the  wife  sign  the 
note.  Secondary  evidence  was  admissible — without  calling  the  wife  or 
giving  proof  of  her  handwriting — of  her  acts  and  declarations,  for  the 
purpose  of  showing  that  she  had  signed  the  note. 

3.  Evidence  that  before  the  date  of  the  note,  the  wife  had  contracted  with 
the  obligee  for  a  piece  of  land,  and  had  agreed  to  give  a  note  for  the  price, 
that  she  had  accepted  the  deed,  and  was  in  possession  of  the  land,  and  on  the 
delivery  of  the  deed  the  note  with  her  name  to  it  was  delivered  by  her  hus- 
band to  the  obligee,  and  that  afterwards,  she  and  her  husband  called  on 
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the  obligee  and  paid  $10()  on  the  note ;  was  admissible  on  the  question  of  her 
execution  of  the  note. 

4.  The  secondary  evidence  in  the  case  required  the  submission  of  the  note 
to  the  jury  on  the  question  of  its  execution  by  the  wife. 

5.  There  is  no  difference  as  to  the  admissibility  of  this  kind  of  evidence, 
between  direct  and  incidental  admissions. 

March  17th  1876.  Before  Aqnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county:  Of 
January  Term  1876,  No.  132. 

On  the  11th  of  May  1868,  judgment  was  entered  in  the  Court 
of  Common  Pleas  in  favor  of  William  Harrington,  to  the  use  of 
William  Cook,  against  Elizabeth  B.  Gable  and  Ferdinand  Gable, 
on  the  following  note,  &c. : — 

"April  Ist  1868. 

"  Six  years  after  date,  for  value  received,  we  promise  to  pay 
William  Harrington,  or  bearer,  seven  hundred  and  sixty-two  dol- 
lars and  twenty-four  cents,  payable  as  follows:  *  *  *  with  inter- 
est, and  without  defalcation,  waiving  stay  of  execution,  right  of 
appeal,  errors,  inquisition  and  exemption  laws,  prior  to  this  date. 
And  we  hereby  authorize  the  prothonotary  or  an  attorney  of  any 
court  of  record  in  Pennsylvania,  or  elsewhere,  to  confess  judgment 
against  us  for  the  above  sum,  interest  and  costs,  and  costs  of 
entering  judgment  on  this  note.  Witness  our  hands  and  seals  this 
fifth  day  of  April,  one  thousand  eight  hundred  and  sixty-seven. 

Elizabeth  B.  Gable  [seal]. 
Ferdinand  Gable  [seal].'* 

"Witness  present:  I.  S.  Parker  [seal].*' 

On  the  9th  of  May  1873,  a  scire  facias  was  issued  on  this 
judgment,  viz. :  "William  Harrington,  to  the  use  of  William  Cook, 
against  Elizabeth  B.  Gable  and  Ferdinand  B.  Gable — Ferdinand 
Gable  now  deceased — H.  S.  Gable  and  Elizabeth  B.  Gable,  ad- 
ministrators of  Ferdinand  Gable's  estate."  Judgment  was  taken 
December  8th  1873  by  default  for  want  of  a  plea  and  aflSdavit  of 
defence  against  Elizabeth  B.  Gable  for  $900.85. 

On  the  11th  of  December  1873  an  affidavit  of  Henry  S.  Gable, 
the  son  of  Mrs.  Gable,  was  filed,  setting  out,  amongst  other  things, 
"  that  at  the  time  of  giving  said  note  and  the  entry  of  judgment  on 
the  same,  the  said  Elizabeth  was  the  wife  of  Ferdinand  Gable ; 
that  he  is  informed  by  his  mother  and  believes  that  she  never 
signed  said  note  or  authorized  any  person  to  sign  for  her,**  &c. 

On  this  affidavit  a  rule  was  granted  to  show  cause  why  the 

i'udgment  should  not  be  opened  and  Mrs.  Gable  let  into  a  defence, 
'he  rule  was  made  absolute  February  7th  1874.  By  agreement 
of  parties  the  case  was  put  at  issue,  "the  note  to  stand  as  a  de- 
claration in  the  case  and  defendant  pleads  paymeut  with  leave,"  &c. 
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The  plea  of  payment  was  afterwards  withdrawn  and  defendants 
pleaded  "  non-assumpsit." 

The  case  was  tried  December  14th  1875,  before  Ingham,  P.  J., 
of  the  44th  district. 

1.  The  plaintiff  offered  the  note  and  record  of  entry  in  evidence 
without  proof  of  its  execution,  it  "  being  the  note  agreed  upon  in 
the  issue  framed  to  stand  as  the  declaration  in  the  issue." 

The  offer  was  objected  to  by  the  defendants,  rejected  by  the 
court  and  a  bill  of  exceptions  sealed. 

Plaintiff  then  called  Isaac  S.  Parker,  the  subscribing  witness, 
who  testified  that  Mrs.  Gable's  name  was  not  to  the  note  when  he 
subscribed  it.  Harrington  wanted  witness  "  to  put  his  name  there, 
for  he  had  to  have  a  witness  ;"  witness  did  not  want  to  sign  it,  it 
might  make  him  some  trouble.  Mr.  Gable  said  it  would  make 
him  no  trouble,  he  had  been  buying  a  piece  of  land,  he  was  to 
take  the  note  home  and  have  his  wife  sign  it ;  neither  Gable's  name 
nor  his  wife's  were  to  the  note ;  witness  saw  Gable  put  his  name 
on  the  stamps ;  Harrington  had  the  paper  the  first  time  witness 
had  seen  it ;  Harrington  and  Gable  came  down  stairs  together. 
Witness  never  saw  the  note  afterward  till  the  time  they  took  de- 
positions on  the  rule. 

Betsey  Strope  testified  that  she  had  a  conversation  with  Mrs. 
Gable  about  a  land  transaction  with  Harrington ;  she  said  she  did 
not  sign  the  note,  she  never  put  her  name  but  to  one  paper,  she 
did  not  say  what  paper  she  signed,  but  it  was  to  Harrington.  She 
afterwards  said  she  did  not  sign  the  note,  but  another  paper,  which 
she  described. 

George  Strope,  who  was  present  at  the  conversation  mentioned 
by  the  preceding  witness,  testified  to  the  same  circumstances. 

Jane  Decker  testified  that  Mrs.  Gable  told  her  that  she  and  her 
husband  had  bought  land  from  Harrington  and  given  him  their 
obligation  for  it,  and  that  the  deed  for  the  land  was  made  to  her. 

J.  B.  Perry  testified  that  he  heard  Mr.  and  Mrs.  Gable  talking 
about  land  they  had  purchased ;  she  said  she  was  sorry  they  had 
bought  the  land ;  if  she  had  not  been  foolish  she  would  not  have 
signed  the  paper. 

Cook,  the  use  plaintiff,  testified  that  Mrs.  Gable  paid  him  sums 
of  money  on  the  judgment  at  three  different  times ;  she  wished  him 
to  be  easy ;  she  could  not  pay  it  as  fast  as  it  fell  due ;  she  would 
pay  what  she  could ;  this  was  in  the  life  of  Mr.  Gable ;  she  said 
she  did  not  sign  the  note,  but  intended  to  pay  it ;  she  signed  but 
one  paper ;  thought  it  was  a  deed  or  contract. 

Harrington  testified  that  he  never  had  any  other  paper  signed 
by  Mr.  and  Mrs.  Gable  except  the  note. 

2.  Plaintiff  offered  to  prove  that  Mrs.  Gable,  prior  to  the  date 
of  the  note,  bargained  with  Harrington  for  a  piece  of  land,  and 
agreed  to  give  her  note  to  secure  the  purchase  price  of  the  land ; 
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that  in  pursuance  of  this  agreement  Harrington  executed  a  deed 
for  the  land  and  delivered  the  same  to  Elizabeth  B.  Gable ;  that 
she  accepted  the  deed,  and  is  now  in  possession  of  the  land  for 
•which  she  agreed  to  give  her  note ;  that  at  the  time  the  deed  was 
delivered,  the  note  in  suit  was  delivered  to  witness  signed  by 
Elizabeth  B.  Gable,  or  with  her  name  on  said  note. 

The  defendants  objected  to  the  offer,  it  was  rejected  by  the  court 
and  a  bill  of  exceptions  sealed: 

3.  The  plaintiff  offered  to  prove  that  the  husband  of  defendant 
delivered  the  note  in  suit  to  the  plaintiff  as  executed,  and  that 
defendant  subsequently  called  with  her  husband  on  plaintiff  and 
paid  $100  on  said  note. 

The  offer  was  objected  to  by  the  defendants,  Rejected  hy  the  court 
and  a  bill  of  exceptions  sealed. 

4.  The  plaintiff,  after  having  given  the  foregoing  evidence,  again 
offered  the  note ;  it  was  objected  to  by  the  defendants,  rejected  by 
the  court  and  a  bill  of  exceptions  sealed. 

The  plaintiff  rested.     The  defendant  offered  no  evidence. 
The  verdict  was  for  the  defendant. 

The  plaintiff  took  a  writ  of  error  and  in  several  specifications 
assigned  for  error  the  rejection  of  his  offers  of  evidence. 

Smith  d*  Montanye  and  Be  Witt  ^  Maynard^  for  plaintiff  in 
error. — Mrs.  Gable's  acts  and  conduct  were  evidence  that  the  note 
was  hers  :  Watson  v.  Brewster,  1  Barr  381.  Mrs.  Gable's  accept- 
ance of  the  deed  for  which  she  agreed  to  give  the  note  estopped 
her  from  denying  the  note :  Hill  v.  Epley,  7  Casey  834.  She 
could  not  accept  the  beneficial  part  and  reject  remainder :  Mun- 
dorff  V.  Wickersham,  13  P.  F.  Smith  87. 

JET.  W.  Patrickj  for  defendant  in  error. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
March  27th  1876. 

This  was  an  issue  directed  by  the  court  below  to  try  the  question 
whether  the  signature  of  Mrs.  Gable,  the  defendant,  to  a  judgment- 
note  executed  on  the  1st  of  April  1868,  in  favor  of  William  Har- 
rington, was  genuine.  The  note  purported  to  have  been  signed  by 
the  defendant  and  her  husband  Ferdinand  Gable,  who  has  since 
died.  It  was  for  the  sum  of  $762.24,  payable  with  interest  in 
specified  instalments  extending  to  the  1st  of  April  1874.  On  the 
trial,  the  allegation  of  the  plaintiff  was  that  Harrington  had  sold 
and  conveyed  a  piece  of  land  to  the  defendant  upon  her  agreement 
to  secure  the  purchase-money  by  a  judgment,  and  that  this  note 
was  given  in  pursuance  of  that  agreement.  The  judgment  was 
entered  on  the  11th  of  May  1868.  On  the  11th  of  December 
1873,  an  application  to  open  it  was  made  under  the  affidavit  of  the 
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son  of  the  defendant,  that  he  had  been  informed  by  his  mother,  and 
believed,  that  she  had  never  signed  the  note,  and  had  never  author- 
ized any  one  to  sign  it  for  her.  The  rule  to  show  cause  why  the 
judgment  should  not  be  opened,  which  was  granted  when  the 
application  was  made,  was  made  absolute  on  the  7th  of  February 
1874. 

At  the  trial  of  the  issue,  Isaac  Parker,  whose  name  was  affixed 
to  the  note  as  a  subscribing  witness,  was  called  to  prove  its  execu- 
tion. He  testified  that  he  subscribed  it  at  the  request  of  Harring- 
ton and  Ferdinand  Gable ;  that  it  had  not  then  been  signed  by 
either  Gable  or  his  wife ;  that  Harrington  said  he  wanted  his  name 
there,  for  he  had  to  have  a  witness ;  and  that  Gable  said  it  would 
make  the  witness  no  trouble,  as  he  had  been  buying  a  piece  of 
land,  and  he  was  to  take  the  note  home  and  have  his  wife  sign  it. 
He  did  not  see  the  paper  afterwards  until  depositions  were  being 
taken  in  the  controversy  that  had  then  arisen  between  th^e  parties. 

With  the  failure  of  the  attempt  to  prove  the  execution  of  the 
instrument  by  the  subscribing  witness,  the  primary  sources  of  evi- 
dence on  behalf  of  the  plaintifi*  had  been  exhausted.  In  view  of 
the  affidavit  of  her  son  that  she  had  not  signed  the  note,  and  of 
her  own  position  as  a  contestant  in  the  issue,  it  would  have  been  a 
hazard  to  call  the  defendant,  which  the  plaintiff  was  not  bound  to 
take.  The  difficulty  in  proving  the  handwriting  of  a  lady  in  the 
position  of  Mrs.  Gable  by  the  testimony  of  witnesses  called  in  the 
usual  way,  can  readily  be  realized.  A  resort  to  secondary  evi- 
dence to  lay  ground  for  the  admission  of  the  instrument  was  inevi- 
table ;  and  that  which  w^  given,  as  well  as  much  of  that  which 
was  offered  and  rejected,  was  unobjectionable,  for  it  carried  on 
its  face  no  indication  that  better  evidence  could  have  been  ob- 
tained. Mr.  Harrington  testified  that  this  note  was  the  only 
paper  signed  by  Gable  and  his  wife  that  he  had  ever  held.  Mrs. 
feetsey  Strope  swore  to  two  conversations  with  the  defendant,  in 
which  the  latter  declared  that  she  did  not  sign  the  note,  but  admit- 
ted that  she  had  put  her  name  to  one  paper  that  had  been  given 
to  Mr.  Harrington.  George  Strope  heard  one  of  the  conversations 
with  his  mother,  in  which  the  defendant  said  she  had  never  signed 
more  than  one  paper  for  Mr.  Harrington.  Mrs.  Jane  Decker 
was  told  by  the  defendant  that  she  and  her  husband  had  bought 
land  of  Harrington,  and  had  given  him  their  obligations  for  it. 
J.  B.  Perry  heard  Gable  and  his  wife  talk  about  the  land  they  had 
purchased.  She  said  she  was  Borry  they  had  bought  it,  for  it  put 
them  so  much  in  debt,  and  that  if  she  had  not  been  foolish,  she 
would  not  have  signed  the  paper.  William  Cook,  the  plaintiflF, 
swore  to  three  payments  made  by  the  defendant,  on  account  of  the 
note,  in  the  lifetime  of  her  husband.  There  was  enough  in  this 
testimony  to  require  the  submission  of  the  instrument  to  the  jury. 
It  was  for  them  to  say,  in  view  of  the  statement  of  Harrington 
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that  he  had  received  no  other  than  this  paper  in  the  nature  of  an 
obligation  from  the  defendant,  and  in  view  of  the  evidence  of  her 
admission  that  she  had  executed  one  paper  in  the  nature  of  an 
obligation  in  his  favor,  whether  this  note  was  the  paper  to  which 
they  both  referred.  The  testimony,  it  is  true,  indistinctly  indi- 
cated the  facts  sought  to  be  established;  but  there  would  have 
been  no  room  for  the  controversy  from  the  outset,  if  it  had  been 
direct  and  clear.  The  truth  as  to  the  rights  of  the  parties  must 
be  found  by  following  such  lights  as  the  surroundings  of  the  case 
afford.  There  is  no  difference  as  to  the  admissibility  of  this  kind 
of  evidence  between  direct  admissions  and  those  which  are  inci- 
dental, or  made  in  some  other  connection,  or  involved  in  the 
admission  of  some  other  fact :  1  Greenleaf  s  Ev.,  §  194. 

The  plaintiff  was  entitled  to  show,  in  connection  with  the  evi- 
dence which  the  court  admitted,  not  only  the  note  itself,  but  the 
sale  and  conveyance  of  the  land  by  Harrington  to  Mrs.  Gable,  her 
acceptance  of  the  deed,  her  possession  of  the  land,  her  agreement 
to  execute  a  note  for  the  purchase-money,  the  delivery  by  her 
husband  to  Harrington  of  the  note  in  suit  with  her  name  signed 
to  it,  and  the  fact  that  she  went  with  her  husband  subsequently 
to  the  plaintiff  and  made  a  payment  of  one  hundred  dollars.  With 
the  eventual  effect  of  the  testimony  on  the  minds  of  the  jury,  the 
court  would  have  nothing  to  do.  The  circumstances  under  which 
Parker  subscribed  his  name  as  a  witness  before  the  note  was  exe- 
cuted, might  have  afforded  ground  for  suspicion  and  distrust.  The 
fact  itself  was  certainly  unusual,  and  was  capable  of  producing 
mischievous  results.     But  all  such  considerations  it  was  for  the 

i'ury  to  weigh.    The  duty  of  the  court  was  to  receive  the  evidence, 
'he  second,  third  and  fourth  assignments  of  error  are  sustained. 
The  offer  of  the  note  and  of  the  record  of  the  judgment  at  the 
opening  of  the  cause  was  premature,  and  was  properly  rejected. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Wilson  versus  Kelly. 

1.  The  affidavit  to  be  taken  on  an  appeal  from  an  award,  need  not  be  in 
writing,  but  the  record  must  show  that  it  has  been  taken. 

2.  The  omission  to  make  the  affidavit  is  fatal,  if  the  objection  be  taken  in 
time. 

3.  The  requirements  of  the  statute  in  relation  to  an  appeal  from  an  award, 
are  for  the  benefit  of  the  appellee  and  he  may  waive  them. 

4.  The  terms  of  a  court  commenced  on  third  Mondays  of  April,  August 
and  November,  an  appeal  was  entered  March  5th,  no  affidavit  appearing  to 
have  been  made.  On  November  26th,  the  appellee  moved  to  strike  it  off ; 
Hdd^  that  the  application  was  too  late. 

5.  After  the  appeal  had  been  entered  the  appellee  pleaded,  and  procured 
the  continuance  of  the  case  when  called  for  trial :  Ueld^  that  the  appellee 
having  by  these  acts  encouraged  the  appellant  to  incur  expense,  &c.,  in  pr&> 
paring  for  trial,  he  waived  all  irregularity  in  the  appeal. 
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March  17th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mbr- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Wyoming  county :  Of 
January  Term  1876,  No.  179. 

On  the  24th  of  August  1874,  Charles  D.  Wilson  brought  an 
action  of  assumpsit  against  James  Kelly. 

On  the  2d  of  February  1876,  the  plaintiflf  entered  a  rule  of 
reference  and  on  the  6th  of  March  the  arbitrators  chosen  under  tte 
rule  awarded  for  the  plaintiff  the  sum  of  $60.  On  the  same  day 
the  plaintiff  appealed  from  the  award  and  entered  into  recognisance 
as  required  by  law,  but  the  record  did  not  show  that  he  had  made 
the  required  aflSdavit.  On  the  28d  of  August  1876,  the  defendant 
pleaded  "  non-assumpsit."  On  the  22d  of  November  depositions 
were  taken  and  the  case  was  noted  on  the  same  day  for  trial ;  on 
November  23d  it  was  continued  at  the  costs  of  the  defendant.  On 
the  26th  of  November  1876,  a  rule  was  granted  on  the  plaintiff  to 
show  cause  why  the  appeal  should  not  be  stricken  off.  On  the 
27th  of  November  the  rule  was  made  absolute  and  the  appeal  was 
stricken  off. 

The  terms  of  court  in  Wyoming  county  commence  on  the  third 
Mondays  in  April,  August  and  November. 

The  plaintiff  took  a  writ  of  error  and  assigned  the  striking  off 
of  his  appeal,  for  error. 

jP.  J.  Chase  (with  whom  were  W.  E,  ^  0.  A.  Little),  for  plain- 
tiff in  error. — A  written  aflSdavit  on  which  to  ground  an  appeal  is 
not  necessary  :  Ross  v.  Dysart,  12  Harris  896.  The  objection  to 
the  appeal  was  too  late :  Clarke  v.  McAnulty,  3  S.  &  R.  364 ; 
Cameron  v.  Montgomery,  13  Id.  128 ;  Weidner  v.  Matthews,  1 
Jones  336 ;  Carothers  v.  Cummings,  13  P.  F.  Smith  199 ;  The 
Delaware  and  Hudson  Canal  Co.  t;.  Loftus,  21  Id.  418.  The  latter 
case  holds  that  making  no  objections  until  the  third  term  of  court, 
or  after  steps  had  been  taken  to  prepare  the  case  for  trial,  was  a 
waiver  of  the  objections  :  Mayes  v.  Jacoby,  8  S.  &  R.  626.  The 
defendant  having  pleaded  since  the  appeal,  waived  the  defect: 
Cavence  v.  Butler,  6  Binn.  62 ;  Zeigler  v.  Fowler,  8  S.  &  R.  238  ; 
Shisler  v.  Keavy,  26  P.  F.  Smith  79 ;  Howell  v.  Philadelphia,  2 
Wright  471 ;  Shank  v.  Warfel,  14  S.  &.  R.  206  ;  Craig  v.  Brown, 
12  Wright  202 ;  Stephen's  Pleading  430. 

There  was  no  paper-book  or  argument  for  defendant  in  error. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court  March 
27th  1876. 

On  the  5th  of  March  1875,  the  plaintiff  appealed  from  an  award 
of  arbitrators  in  his  favor,  and  gave  the  requisite  security.  The 
record  does  not  show  that  he  made  any  '*  oath  or  aflBrmation."  The 
statute  does  not  require  the  aflSdavit  to  be  in  writing :  Ross  v. 
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Dysart,  12  Harris  894.  Yet  the  record  should  show  that  the 
necessary  oath  or  affirmation  was  actually  made.  If  not  made,  the 
omission  is  fatal  to  the  appeal,  if  the  objection  be  taken  in  time. 
Was  it  so  taken  ? 

The  three  succeeding  terms  of  the  Common  Pleas  were  held  in 
the  months  of  April,  August  and  November,  respectively.  At  the 
April  term  no  action  appears  to  have  been  taken  by  either  party. 
At  the  August  term  the  defendant  entered  the  plea  of  non-assump- 
sit, thus  putting  the  case  at  issue.  In  September  the  plaintiff 
entered  rule  to  take  the  deposition  of  witnesses.  They  were  taken, 
and  filed  on  the  22d  November.  The  case  was  then  on  the  trial 
list  for  November  term,  and  on  that  very  day  was  actually  called 
by  the  court  and  marked  for  trial.  On  the  day  following,  on  appli- 
cation of  defendant,  the  case  was  continued. 

Three  days  thereafter,  the  defendant  applied  for  a  rule  to  show 
cause  why  the  appeal  should  not  be  stricKen  off.  The  rule  was 
granted,  and  subsequently  made  absolute. 

The  record  fails  to  disclose  the  grounds  on  which  the  rule  was 
taken,  and  the  action  of  the  court  predicated.  On  the  argument  it 
was  stated  to  be  the  absence  of  any  affidavit. 

Thus  it  appears  no  objection  was  made  by  the  defendant  until 
nearly  nine  months  after  the  appeal  had  been  entered.  The  re- 
quirements of  the  statute  are  for  his  benefit.  He  might  waive  all 
of  them  :  Mayes  et  ah  v,  Jacoby,  8  S.  &  R.  526  ;  Shank  v.  Warfel, 
14  Id.  205 ;  Craig  r.  Barclay,  12  Wright  202. 

The  case,  however,  shows  more  than  the  mere  passive  conduct 
of  the  defendant.  He  had  entered  a  plea  thereby  imposing  on  the 
plaintiff  the  necessity  of  preparing  for  trial.  The  plaintiff  had 
acted  on  the  duty  thus  thrust  upon  him.  He  had  incurred  the 
necessary  expense.  He  was  in  court  ready  for  trial.  Before  the 
jury  was  sworn  the  defendant  procured  a  continuance  of  the  cause. 

Up  to  this  time  the  defendant  had  made  no  objection  to  the 
regularity  of  the  appeal.  By  acts  both  of  omission  and  commis- 
sion he  had  induced  the  plaintiff  to  believe  that  all  irregularity  was 
waived.  He  not  only  waived  his  rights  when  he  might  have  spoken 
effectively,  but  he  gave  positive  encouragement  to  the  plaintiff  to 
incur  costs  and  expenses.  The  plaintiff  acted  upon  that  encourage- 
ment. The  application  of  the  defendant  to  strike  off  the  appeal 
came  too  late :  Clarke  v.  McAnulty,  3  S.  &  R.  864 ;  Sleek  v.  King,  3 
Barr  211 ;  Marks  v,  Swearingen,  Id.  454 ;  Carothers  v.  Cum- 
mings,  13  P.  F.  Smith  199 ;  Delaware  &  Hudson  Canal  Co.  v, 
Loftus,  21  Id.  418. 

It  follows,  therefore,  the  learned  judge  erred  in  making  the  rule 
absolute. 

The  judgment  striking  off  the  appeal  is  reversed,  and 
the  case  ordered  to  be  reinstated,  to  be  proceeded  in 
according  to  law. 
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Pennsylvania  and  New  York  Railroad  and  Canal 
Company  versus  Bunnell. 

1.  Every  court  of  record  has  at  common  law  power  of  amendment ;  it  does 
not  depend  upon  statute. 

2.  Under  the  statutes  of  amendment,  it  is  of  right ;  at  common  law  it  is 
discretionary. 

3.  The  general  power  of  amendment  exists  both  before  and  after  judgment. 

4.  A  petition  for  viewers  for  damages  was  presented  under  the  Act  of 
February  19th  1849  (Railroad  Act) :  upon  exceptions  to  their  report  the 
proceedings  were  set  aside  and.  the  applicants  permitted  to  file  an  *'  amended 
petition :''  Held^  this  was  not  a  distinct  petition,  but  an  amendment  to  the 
original  petition. 

5.  In  the  trial  of  an  issue  on  an  appeal  from  the  assessment  of  railroad 
damages,  Hdd^  to  be  proper  to  ask  **  what  was  the  fair  market  value  of  this 
farm  immediately  after  the  construction  and  successful  operation  of  this  road 
on  it  only  by  such  construction." 

6.  Market  value  of  land  is  not  a  question  of  science  or  skill  upon  which 
only  an  expert  can  give  an  opinion. 

7.  Persons  of  the  neighbornood  are  presumed  to  have  sufficient  knowledge 
of  the  market  value  of  the  land. 

8.  A  company  made  a  canal  through  the  plaintiflPs  land,  they  afterwards 
made  a  railroad  through  the  same  land  ;  the  fact  that  the  canal  was  a  cheap 
and  sufficient  means  of  conveying  his  products,  was  material  in  the  assessment 
of  damages ;  that  the  defendants  owned  and  might  abandon  the  canal  did  not 
vary  the  case. 

9.  It  was  immaterial  what  damages  the  plaintiff  received  from  defendants 
for  the  construction  of  the  canal. 

10.  It  was  proper  to  ask :  "  How  much,  if  any,  does  the  burden  of  fencing 
the  railroad  detract  from  the  value  of  the  farm  ?" 

11.  The  fact  that  after  the  construction  of  the  railroad,  a  post-office  was 
moved  to  a  point  on  it  much  more  convenient  to  the  plaintiff,  was  not  mate- 
rial in  assessing  damages. 

12.  Evidence  of  the  prices  at  which  land  in  the  neighborhood  had  been 
recently  sold  was  inadmissible. 

13.  In  his  first  petition  the  plaintiff  averred  that  he  had  sustained  damages 
to  the  amount  of  $3000 ;  in  his  amended  petition  he  set  out  no  particular 
amount:  Held^  that  this  was  persuasive  evidence  as  to  thd  amount  of  the 
damages,  but  did  not  estop  him  from  claiming  more. 

March  13th  1871.  Before  Thompson,  C.  J.,  Read,  Agnew 
and  Sharswood,  JJ.     Williams,  J.,  at  Nisi  Prius. 

Certiorari  to  the  Court  of  Common  Pleas  of  Wyoming  county : 
To  January  Term  1871. 

This  was  a  proceeding  by  James  Bunnell  for  the  assessment 
of  damages  sustained  by  him  by  the  location  and  construction  of 
the  railroad  of  the  Pennsylvania  and  New  York  Canal  and  Rail- 
road company  through  his  premises. 

The  petition  was  filed  January  23d  1869  ;  it  set  out  that  peti- 
tioner was  "  *  *  *  the  owner  of  a  certain  tract  of  land,  contain- 
ing about  twenty-two  acres,  bounded  on  the  north  by  John  Bun- 
nell, Jr.,  east  by  the  North  Branch  Canal,  south  by  Charles  Place, 
west  by  the  highway,  and  that  the  Pennsylvania  and  New  York 
Canal  and  Railroad  Company,  in  pursuance  of  their  act  of  incor- 
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poration  have  surveyed,  &c.,  ♦  ♦  *  a  route  for  a  railroad  through 
his  said  land,  for  the  distance  of  one  hundred  and* twenty  rods  over, 
through  and  along  his  said  land,  and  taken  possession  of  the  same 
-without  making  compensation  to  your  petitioner  for  the  same,  and 
against  his  consent,  and  by  the  route  of  such  railroad,  so  located, 
*  *  *  your  petitioner  has  sustained  damages  in  the  taking  of  his 
land  so  as  aforesaid,  to  his  said  land,  the  sum  of  $3000."  *  ^^  * 

The  prayer  was  for  viewers  under  the  Acts  of  Assembly. 

Viewers  were  accordingly  appointed. 

On  the  17th  of  April  1869  the  viewers  reported .-  «  ♦  *  *  that 
'there  will  be  taken  *  *  *  for  said  railroad  sixty  feet  in  width 
for  a  distance  of  one  hundred  and  twenty-two  perches,  as  marked 
on  the  accompanying  plot  or  draft,  and  the  quantity  of  the  land  so 
taken  is  two  acres  and  eight  tenths,  that  the  same  is  bottom  farm 
land,  cleared,  cultivated  and  of  good  quality,  and  upon  which  there 
is  a  good  orchard,  and  of  the  value  of  $300  per  acre,  being  alto- 
gether of  the  value  of  $840.  The  said  viewers  further  report  that 
having  had  a  due  regard  to,  and  making  a  just  allowance  for  the 
advantages  which  have  resulted,  or  which  seem  likely  to  result  to 
the  said  James  Bunnell  in  consequence  of  the  making  and  opening 
of  said  railroad,  and  of  the  construction  of  the  works  connected 
therewith,  and  after  having  made  a  fair  and  just  comparison  of  the 
said  advantages  and  disadvantages,  they  estimate  and  determine 
that  the  said  James  Bunnell  has  sustained  damages,  including  the 
taking  and  occupying  of  his  land  as  above  stated,  to  the  amount 
of  $2500."     *     *     * 

On  the  same  day  judgment  was  entered  against  the  company 
for  the  amount  awarded. 

On  the  20th  of  April  the  report  was  confirmed  nisi. 

The  railroad  company.  May  3d  1859,  filed  exceptions  to  the 
report  of  the  viewers,  viz. : — 

1.  The  petition  does  not  show  that  the  said  claimant  could  not 
agree  with  the  said  company  as  to  the  amount  of  damages. 

2.  The  farm  of  said  claimant  is  not  sufficiently  described  in  said 
petition  or  in  the  report  of  the  viewers. 

3.  In  the  petition  the  quantity  of  the  land  through  which  the  said 
railroad  passes  is  incorrectly  stated,  in  that  it  is  set  forth  as  con- 
taining but  twenty-two  acres,  whereas,  it  contains  about  two  hun- 
dred acres,  by  reason  whereof  the  said  viewers  were  liable  to  be 
misled  in  their  estimate  of  the  advantages  accrued  or  likely  to 
accrue  to  the  3aid  claimant  from  the  construction  of  said  railroad 
through  the  said  farm. 

4.  There  nowhere  appears  either  in  the  petition  or  in  the  report, 
or  in  any  part  of  the  record  in  said  case,  any  sufficient  description 
of  the  land  taken,"  &c.,  by  the  railroad  company. 

5.  The  report  does  not  sufficiently  show  upon  what  grounds  the 
viewers  award  to  the  claimant  the  sum  of  $1660,  in  addition  to  the 
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sum  awarded  bj  them  for  the  land  actually  taken  and  occupied  by 
the  company. 

6.  The  written  report  of  the  viewers  does  not  agree  with  the 
plot  or  draft  annexed  to  their  report,  and  they  award  damages  for 
more  land  than  is  contained  in  ^'  sixty  feet  in  width  for  a  distance 
of  one  hundred  and  twenty-two  perches,"  this  being  reported  by 
them  as  the  amount  of  land  taken. 

7.  The  viewers,  in  their  report,  do  not  note  the  fact  of  their 
adjournment  from  the  16th  of  April  to  the  17th  of  the  said 
month;  whereas  the  report  shows  that  the  last-mentioned  date 
was  the  time  that  the  said  report  was  made. 

8.  The  damages  awarded  are  excessive. 

On  the  20th  of  August  1869,  on  motion  of  the  company,  the 
court  ordered  the  judgment  to  be  stricken  oflF,  "having  been  impro- 
perly entered." 

The  court,  Elwell,  T.  J.,  sustained  the  3d,  4th  and  5th  excep- 
tions, and  overruled  the  2d,  6th,  7th  and  8th  exceptions.  As  to  the 
1st,  he  said  it  was  not  necessary  then  to  decide  it,  as  leave  would 
be  given  to  file  an  amended  petition,  and  said  that  viewers  would 
not  thereafter  be  appointed,  unless  it  appeared  that  the  parties 
could  not  agree. 

On  the  25th  of  September  1869  the  proceedings  were  set  aside, 
and  "  leave  granted  to  amend  the  petition,  and  new  view  awarded." 

Bunnell j  on  the  16th  of  November  1869,  presented  an  "  amended 
petition,"  viz. : — 

"  That  the  Pennsylvania  and  New  York  Canal  and  Railroad 
Company  have  surveyed,  &c.,  *  *  *  a  route  for  a  railroad,  *  ♦  * 
and  have  entered  upon  the  lands  of  your  petitioner,  *  *  ♦ 
through  which  said  route  passes,  and  have  established  and  con- 
structed thereon  a  railroad  ;  that  he  has  applied  to  the  said  Penn- 
sylvania and  New  York  Canal  and  Railroad  Company,  and  has 
endeavored  to  agree  with  it  for  the  compensation  proper  for  the 
damages  done  or  likely  to  be  done,  &c.,  *  *  *  and  that  after  such 
application  and  endeavor,  your  petitioner  cannot  agree  with  the 
company,"  &c. 

The  company  objected  to  the  appointment  of  viewers  on  this 
petition,  averring  that  it  was  irregular.  The  objection  was  over- 
ruled, and  viewers  were  appointed. 

On  the  11th  of  December  1869,  the  viewers  reported  *  *  * 
"  That  there  has  been  taken  and  occupied  of  the  land  of  the  said 
James  Bunnell,  for  constructing  and  establishment  of  said  railroad, 
as  follows :  beginning,"  &c.  (giving  the  courses  and  distances  and 
adjoiners)  *  *  *  "  as  marked  on  the  accompanying  plot  or  draft ; 
and  the  quantity  of  land  so  taken  is  three  acres  and  twenty-nine 
perches ;  that  the  same  is  good  bottom  farm  land,  cleared  and  cul- 
tivated, and  of  good  quality,  and  upon  which  there  were  twenty- 
five  good  bearing  apple-trees,  and  of  the  value  of  ?200  per  acre, 
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being  altogether  of  the  value  of  $636.25.  The  said  viewers  further 
report  that,  having  had  a  due  regard  to  and  making  just  allowance 
for  the  advantages  which  have  resulted,  or  which  seem  likely  to 
result  to  the  said  James  Bunnell,  in  consequence  of  the  making 
and  opening  said  railroad  and  of  the  construction  of  works  con- 
nected therewith,  and  after  having  made  a  fair  and  just  comparison 
of  the  advantages  and  disadvantages,  which  consist  of  almost  enti/*e 
destruction  of  about  twenty-one  acres  of  other  land  than  that  taken 
and  used  by  the  said  railroad,  they  estimate  and  determine  that  the 
said  James  Bunnell  has  sustained  damages,  including  the  taking 
and  occupying  of  his  land  as  above  stated,  to  the  amount  of 
82450."  *  *  * 

The  viewers  annexed  a  draft  to  their  report. 

On  the  13th  of  December  1869,  Bunnell  appealed  from  the 
award  of  the  viewers. 

On  the  18th  of  December  the  company  filed  exceptions,  viz. : — 

1.  The  plaintiff  had  no  right  to  file  his  amended  petition  in  this 
case  upon  which  the  viewers,  making  said  report,  were  appointed 
at  the  stage  of  the  proceedings  at  which  it  was  filed. 

2.  The  amendment  so  made  is  not  sufficient  for  the  purposes  in- 
tended by  it. 

3.  The  errors  appearing  on  the  record  in  this  case  have  not 
been  corrected  by  the  amended  petition. 

4.  In  said  report  of  viewers  the  description  of  the  land  taken 
by  the  railroad  company  is  insufficient  and  incorrect. 

5.  The  land  taken  by  the  company  as  described  in  the  within 
report  of  the  viewers  does  not  correspond  with  the  lines  as  marked 
on  the  draft  annexed  to  the  said  report. 

6.  The  viewers  report  the  lines  of  the  railroad  by  angles,  while 
the  line  as  located  by  the  company,  and  as  marked  on  the  ground, 
is  a  curved  line. 

7.  In  said  report  the  advantages  and  disadvantages  of  the  rail- 
road to  the  petitioner  are  not  sufficiently  set  forth. 

8.  The  damages  awarded  are  excessive. 

Same  day  the  company  appealed  from  the  award  of  the  view- 
ers. 

On  the  25th  of  May  1870,  the  court,  Elwell,  P.  J.,  delivered 
the  following  opinion  on  the  exceptions. 

*'  The  amended  petition  contains  all  that  is  necessary  to  con- 
stitute a  cause  of  action  or  valid  complaint  under  the  statute.  It 
was  filed  by  leave  of  court,  and  the  question  of  its  regularity  was 
raised  at  the  time  of  appointing  the  viewers.  The  practice  adopte<l 
can  do  the  defendant  no  harm,  having  been  twice  decided  by  the 
court  in  this  case  it  is  not  open  for  consideration. 

"  The  inaccuracies  of  description,  referred  to  in  the  4th  and  6th 
exceptions,  are  more  apparent  than  real.  It  arises  from  adopt- 
ing the  courses  of  the  lines  as  returned  by  the  viewers  as  the  only 
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guide  to  location ;  whereas,  the  courses  as  shown  by  the  draft 
accompanying  the  report,  are  fixed  and  certain  points  on  the  line  of 
adjoining  owners  established  by  actual  measurement  from  the  canal, 
on  one  side,  and  the  public  highway,  or  travelled  road,  on  the 
other. 

"  If  there  be,  as  alleged  by  the  defendant,  an  error  in  the  return 
of  the  courses  from  one  of  these  corners  to  another,  the  means  of 
correcting  it  is  furnished  by  the  report  itself,  and  the  mistake  is 
not  fatal  to  the  proceedings.  The  variation  of  the  compass  from 
the  true  course  can  be  easily  ascertained.  In  fact,  has  already 
been  ascertained  in  this  case,  as  shown  by  the  testimony  of  the 
engineer  called  as  witness  by  the  defendant. 

"  The  beginning  point  and  the  termini  of  the  lines  at  either  end  on 
the  complainant's  farm  being  given,  by  reference  to  other  fixed 
and  permanent  public  monuments,  the  courses  can  and  must  be 
corrected  and  controlled  by  them. 

"  It  was  said,  per  Knox,  J.,  in  Railroad  v.  Porters,  5  Casey 
169,  that,  'where  the  line  is  not  straight,  the  courses  and  dis- 
tances should  be  given,  and  the  boundaries  stated.'  It  is  now 
contended  by  the  defendant's  counsel  that  something  more  than 
this  is  required.  It  is  true,  as  contended,  the  degree  of  curvature 
might  be  ascertained  upon  the  ground,  and  stated  in  the  report,  or 
by  application  to  the  railroad  company.  (The  latter  is  the  safer 
and  better  practice,  and  parties,  if  they  would  avoid  diflScult  and 
unnecessary  questions,  will  avail  themselves  of  it.)  But,  with  the 
distances  on  the  centre  line,  and  the  courses,  I  apprehend  an 
artist  would  readily  ascertain  the  degree  of  curvature. 

"  When  the  ground  of  the  road  has  been  taken,  and  the  rood 
established  and  constructed  its  location  at  the  time  of  the  views,  is 
that  to  which  the  question  of  damage  is  applied,  and  of  course  may 
be  always  resorted  to  as  explanatory  of  the  return  as  made.  These 
views  dispose  of  the  exceptions  numbered  4  and  6. 

"  I  am  unable  to  find  any  essential  difference  between  the  draft 
and  report  as  alleged  in  the  5th  exception. 

*'  On  a  former  hearing  between  these  parties,  the  matters  con- 
tained in  the  7th  and  8th  exceptions  were  argued,  considered  and 
decided  by  the  court.  The  rearguraent  has  not  convinced  me  that 
my  decision  was  erroneous.  The  statute  does  not  require  an  item- 
ized statement  of  advantages  and  disadvantages.  I  think  the 
court  might,  by  rule^  require  this  of  viewers,  but  where  it  is  not 
done  before  the  view  and  making  report,  it  is  not  such  an  omission 
as  requires  the  court  to  set  aside  these  proceedings.  These  ex- 
ceptions are  dismissed  and  the  report  of  the  viewers  confirmed." 

August  23d  1870,  on  the  application  of  the  plaintiff,  the  court 
directed  that  the  cause  be  put  at  issue  as  in  action  of  trespass  q.  e. 
/.,  in  which  Bunnell  should  be  plaintiff  and  the  railroad  company 
defendant. 
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On  the  19th  of  September  1860,  a  certiorari  from  the  Supreme 
Court  at  the  instance  of  the  company,  was  filed. 

They  assigned  nine  errors;  eight  being  to  the  overruling  of 
their  exceptions ;  the  ninth  to  the  confirmation  of  the  report  of 
the  viewers. 

Little  ^  Sittser,  for  certiorari. — There  is  no  provision  in  the 
statute  for  filing  an  amended  petition  ;  when  one  claims  a  privilege 
to  be  tried  by  a  special  tribunal  created  by  statute  and  in  deroga- 
tion of  the  common  law,  he  is  held  to  a  strict  construction  of  it : 
Zack  v.  Pennsylvania  Railroad  Co.,  1  Casey  396.  The  descrip- 
tion in  the  viewers'  return  ought  to  contain  the  length  and  breadth 
of  the  line  of  the  road ;  and,  where  it  is  not  straight,  the  courses 
and  distances  and  boundaries:  Pennsylvania  Railroad  Co.  v.  Por- 
ter, 5  Casey  168.  The  ground  of  the  finding  is  not  suflSciently 
set  forth  in  the  report:  0*Hara  v.  Pennsylvania  Railroad  Co.,  1 
Casey  446 ;  Reitenbaugh  v,  Chester  Valley  Railroad  Co.,  9  Harris 
100. 

The  reporter  received  no  paper  book  from  the  other  side. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court, 
May  8th  1871. 

This  was  a  proceeding  in  the  court  below  to  assess  damages  for 
land  taken  by  the  Pennsylvania  and  New  York  Canal  and  Rail- 
road Company,  under  the  eleventh  section  of  the  Act  of  Assembly 
of  February  19th  1849,  Pamph.  L.  84.  Exceptions  were  filed  to 
thie  report  of  the  viewers,  the  dismissal  of  which  has  been  assigned 
here  for  error.  It  will  not  be  necessary  to  consider  them  seriatim — 
a  few  general  principles  will  dispose  of  them  all. 

The  idea  that  all  amendment  must  depend  upon  statute  is  essen- 
tially erroneous.  Every  court  of  record  has  at  common  law  a  power 
of  amendment,  the  difference  between  which  and  that  which  depends 
upon  the  statutes  of  amendment  and  jeofails,  is  that  it  is  a  matter 
within  the  legal  discretion  of  the  court,  while  the  latter  is  of  right. 
All  mistakes  originally  were  amendable  the  same  term,  because 
the  record  is  a  roll  of  that  term,  and  so  in  the  breast  of  the  court 
during  the  whole  term,  and  then  a  new  roll  might  be  brought  in 
the  cause,  and  consequently  the  same  roll  may  be  amended :  Ba- 
con's Abr.,  title  Amendment  A.  But  this  limitation,  that  it  must 
be  in  the  same  term,  was  not  very  strictly  adhered  to,  for  as  long 
as  the  cause  was  in  paper,  that  is,  at  any  time  before  final  judg- 
ment was  entered  and  the  roll  made  up,  amendment  might  be  made, 
although  the  term  had  gone  by :  1  Tidd's  Practice  697.  Hence, 
in  Bondfield  v.  Milner,  2  Burr.  1098,  a  qui  tarn  action  for  usury, 
and  therefore  not  within  the  statutes  of  amendment,  it  was  allowed. 
Lord  Mansfield  saying :  *'  The  rule  is,  that  whilst  all  is  in  paper  you 
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may  amend."  It  has  been  accordingly  laid  down  as  a  general 
principle,  well  supported  by  the  decided  cases,  that  every  court  of 
record  has  power  over  its  own  records  and  proceedings  as  long  as 
they  remain  incomplete,  and  until  final  judgment  is  rendered,  and 
until  that  time  it  is  the  established  practice  in  such  courts  to  re- 
gard all  actions,  whether  on  thfe  docket  of  the  existing  or  a  former 
term,  as  within  the  jurisdiction  and  control  of  the  court :  1  Tidd's 
Practice  161,  note  B,  and  cases  there  cited.  Any  such  distinc- 
tions, however,  have  been  entirely  repudiated  in  this  state,  and 
the  general  power  of  amendment  asserted  to  exist  in  the  court 
whether  before  or  after  judgment.  "  The  old  notion,"  says  Chief 
Justice  Gibson,  "that  the  record  remains  in  the  breast  of  the 
court  only  till  the  end  of  the  term,  has  yielded  to  necessity,  con- 
venience, and  common  sense.  Countless  instances  of  amendment 
after  the  term,  but  ostensibly  made  during  it,  are  to  be  found  in 
our  own  books  and  those  of  our  neighbors.  The  power  of  the 
court  to  amend  being  established,  the  conclusiveness  of  the  record 
as  amended  follows  of  course.  Even  were  the  amendment  errone- 
ous, the  regularity  of  it  could  not  be  inquired  of  collaterally ;  and 
not  being  under  the  Act  of  1806,  it  could  not  be  inquired  of  even 
directly  on  a  writ  of  error :"  Rhoads  v.  The  Commonwealth,  3 
Harris  276.     This  disposes  of  the  first  exception. 

The  second  and  third  exceptions  complain  of  the  insufficiency 
of  the  amended  petition,  but  do  not  specify  wherein.  It  seems 
from  the  printed  argument  that  it  was  considered  that  the  amended 
petition  was  to  be  taken  by  itself  and  not  in  connection  with  the 
original  petition.  It  is  plain,  however,  that  although  styled  an 
amended  petition,  it  was,  in  reality,  an  amendment  to  the  petition, 
and  taking  both  together  we  consider .  them  as  sufficient.  The 
fourth,  fifth,  sixth  and  seventh  exceptions  are  satisfactorily  dis- 
posed of  in  the  opinion  of  the  learned  judge  below ;  and  the  eighth, 
that  the  damages  awarded  are  excessive,  is  clearly  not  a  matter 
of  review  here.  Proceedings  affirmed. 

On  the  30th  of  August  1871,  the  cause  was  removed  by  the 
defendants  to  the  Court  of  Common  Pleas  of  Susquehanna  county, 
where  the  issue  on  the  appeal  was  tried,  October  13th  1874,  before 
Streeter,  P.  J. 

The  testimony  of  the  plaintiff  was  that  he  was  the  owner  of  a 
farm  of  270  acres  of  land,  through  which  the  railroad  was  com- 
pleted in  the  spring  of  1869 ;  before  the  road  was  built  the  farm 
was  worth  $28,000. 

1.  It  was  proposed  to  ask:  "What  was  the  fair  market  value 
of  this  farm  immediately  after  the  construction  and  successful 
operation  of  this  road  upon  it  only  as  affected  by  such  construc- 
tion. 

The  offer  was  objected  to,  because 
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"1.  It  leaves  the*  witness  to  allow  in  his  estimate  of  value  de- 
preciation from  consequential  and  speculative  causes. 

*'  2.  It  does  not  limit  him  to  purely  legal  subjects  of  deprecia- 
tion, or  injury  from  the  road. 

"  8.  It  is  incompetent  for  him  to  speak  of  market  value  without 
first  showing  whether  he  had  any  means  of  knowing  such  value, 
i.  e.y  legal  knowledge  on  that  subject." 

The  offer  was  admitted  and  a  bill  of  exceptions  sealed. 

He  said  after  the  road  was  completed  his  farm  was  worth  but 
$21,000.  It  was  injured  by  its  being  cut  into  two  parts,  leaving 
two  narrow  strips  between  the  canal  of  the  defendants  and  their 
railroad;  the  land  between  the  railroad  and  canal  was  about  seven 
acres,  there  were  about  three  acres  of  the  land  taken  by  the  rail- 
road ;  the  land  was  very  productive. 

2.  The  plaintiff  offered  to  prove  that  the  canal  was  at  the  time 
of  the  completion  of  this  road  in  successful  operation,  and  also  the 
means  of  transportation  of  the  products  from  his  farm,  for  the  pur- 
pose of  showing  how  the  farm  was  situated  when  the  injury  was 
done,  and  also  as  a  means  of  assisting  the  jury  in  arriving  at  its 
value. 

Objected  to,  because, 

"  1.  This  subject  of  inquiry  is  incompetent. 

"2.  It  opens  a  collateral  question  that  is  irrelevant  in  this 
issue. 

"  3.  The  canal  being  owned  by  defendants,  the  damages,  if  any, 
caused  by  it,  have  been  already  paid  by  defendant. 

*'  4.  The  defendants  had  a  right  to  abandon  the  canal  and  put 
this  other  improvement  in  its  place,  and  their  doing  so  is  not  now 
to  .be  complained  of.  They  are  not  to  claim,  as  ground  of  damage, 
benefits  of  the  canal  (which  they  made  defendants  pay  for),  so 
making  double  profit  out  of  defendants.*' 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

Plaintiff  said  that  the  canal  was  in  operation  at  the  time  the  rail- 
road was  constructed,  about  25  rods  from  his  house ;  he  transported 
his  crops  and  received  coal  by  it  much  cheaper  than  by  the  rail- 
road ;  the  construction  of  the  railroad  injured  his  farm  by  taking 
away  a  large  number  of  apple  trees  also. 

3.  It  was  proposed  to  ask  "  how  much,  if  any,  does  the  burden 
of  fencing  the  railroad  detract  from  the  value  of  the  farm  ?*' 

This  was  objected  to  by  the  defendant. 

*'l.  The  question,  in  order  properly,  to  guard  the  answer  of 
the  plaintiff  (witness),  shpuld  be, '  how  much  less  would  the  whole 
farm  sell  for  in  market,  on  account  of  additional  fencing  made 
necessary  by  the  road  V 

''  2.  The  witness  has  no  right  to  estimate  a  sum,  the  interest 
of  which  will  keep  up  the  fence." 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 
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The  plaintiff  said  the  additional  burden  of  fencing  resulting 
from  the  construction  of  the  railroad  would  be  about  $2136.  The 
amount  of  fencing  would  be  about  240  rods.  No  fence  would  be 
safe  but  a  stone  fence,  which  would  have  to  be  quarried  a  mile 
and  a  quarter  away,  and  drawn  there.  It  would  cost  $8  per  rod. 
Keeping  up  the  fence  would  be  another  item.  There  was  a  board 
fence  put  up  by  defendants,  but  it  was  not  sufficient  to  protect  the 
cattle  from  the  railroad. 

4.  Defendants,  on  cross-examination,  proposed  to  prove  by  the 
plaintiff  that  the  defendants  owned  the  canal ;  that  witness  opposed 
its  construction,  claiming  it  as  a  damage  to  him  ;  that  it  overflowed 
a  part  of  the  said  seven  acres  ;  and  that  he  received  of  this  defend- 
ant $3400  damages  on  account  of  said  canal. 

Plaintiff  objected  to  the  offer :  that  it  is  irrelevant  and  incom- 
petent ;  nothing  is  claimed  in  this  suit  for  any  damage  done  by  the 
canal. 

5.  Also,  to  ask  him  if  he  had  not  stated  that  the  canal  was  a 
great  damage  to  his  farm ;  if  he  did  not  say  so  to  the  agents  of 
the  company,  and  demand  of  them  $10,000  on  account  of  that 
injury. 

Both  offers  were  objected  to  and  rejected,  and  bills  of  excep-* 
tions  sealed. 

6.  Plaintiff  called  W.  B.  Harding,  and  proposed  to  ask  him 
"  what  was  the  fair  market  value  of  the  farm  in  1866  or  1867, 
before  the  railroad  was  projected  and  laid  upan  it.'* 

This  was  objected  to  by  defendants,  on  the  ground  that  '*  the 
witness  is  not  competent  to  speak  of  value  until  the  ground  is  laid, 
by  showing  that  he  had  some  legal  knowledge  of  value  that  qual- 
ifies him  to  speak.** 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

lie  fixed  the  value  of  the  farm  at  about  $27,000  before  the  road 
was  made.  He  testified  to  many  particulars  in  which  it  was 
injured  by  the  construction  of  the  railroad,  and  fixed  its  value 
after  the  construction  of  the  road  at  $21,000. 

On  cross-examination,  the  defendants  proposed  to  ask  him, 

7.  *'  If,  before  the  road  was  made,  the  nearest  post-office  to  Bun- 
nell's was  not  at  Russell  Hill,  four  miles  off,  and  if  it  was  not  now 
at  Vosburg  Station,  and  if  that  was  no  benefit  to  the  place  ?" 

This  was  objected  to  by  the  plaintiff,  rejected  by  the  court,  and 
a  bill  of  exceptions  sealed. 

A  number  of  witnesses  for  the  plaintiff  testified  as  to  the  value 
of  the  farm  before  and  after  the  construction  of  the  railroad,  fixing 
it  at  about  the  sum  the  plaintiff  and  Harding  had  given,  and  stating 
about  the  same  particulars  as  making  up  the  damage.  Amongst 
others, 

8.  Plaintiff  called  J.  Lee,  and  proposed  to  ask  him  "  whether 
the  location  and  the  construction  of  this  railroad  upon  the  &rm 
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of  plaintiff  was  an  advantage  or  disadvantage  to  it,  and  in  what 
way." 

This  was  objected  to  by  defendants,  because : 

"  1.  This  question  draws  out  an  answer  that  allows  for  remote 
and  speculative  injuries. 

"  2.  The  witness  is  not  to  judge  what  are  legal  damages  and 
what  not. 

''  3.  Nor  is  he  to  judge  and  swear  what  is  advantage  and  what 
is  disadvantage." 

The  offer  was  admitted,  and  a  bill  of  exceptions  sealed. 

Defendants  examined  a  number  of  witnesses,  in  answer  to  the 
plaintiff's  case.  Some  of  them  fixed  the  damages  at  a  very  much 
smaller  sum  than  the  plaintiff's  witnesses,  and  the  others  thought 
no  damages  at  all  had  been  sustained  by  the  plaintiff. 

They  gave  evidence  of  the  prices  which  had  been  offered  for 
other  farms  in  the  neighborhood,  and  for  which  some  of  them  had 
been  sold. 

On  motion  of  plaintiff's  attorney  the  court  struck  out  all  the 
evidence  relating  to  the  prices  offered  for  other  farms  in  the  neigh- 
J)orhood,  and  for  which  some  had  been  sold. 

The  following  are  points  of  defendants  with  their  answers  : — 

''  1.  Plaintiffs  sworn  petition  and  claim,  which  was  the  origin 
and  foundation  of  the  present  proceedings  and  trial,  limiting  his 
claim  to  $3000,  it  should  stand  as  the  limit  here." 

*'  This  point  is  answered  in  the  negative.  The  fact  stated  in  this 
point  is  persuasive  evidence  against  the  plaintiff,  and  should  be 
considered  by  the  jury ;  but  we  cannot  say,  as  matter  of  law,  that 
the  plaintiff  is  limited  to  the  amount  set  out  in  his  petition. 

*'  4.  The  cost  of  making  the  railroad  fences  should  not  be 
allowed,  for  the  company  made  them  ;  nor  should  the  cost  of  stone 
wall  (where  the  stone  is  one  and  a  half  miles  off)  be  reckoned  by 
the  jury  at  $8  per  rod,  or  at  any  price  ;  nor  should  a  sum  be  set 
aside  and  allowed,  the  interest  of  which  would  keep  it  in  repair. 
But  it  should  be,  how  much  less  would  the  farm  bring  in  market, 
by  reason  of  the  burden  of  keeping  it  up  V* 

*'  This  point  is  aflSrmed,  with  this  qualification :  If  the  fence 
built  by  the  company  was  a  poor  fence,  and  not  an  ordinary  and 
reasonably  good  one,  the  jury  may  take  into  consideration  the 
expense  of  making  it  such ;  as  well  as  the  expense  of  keeping  it  in 
repair ;  and  say  how  much  this  burden  of  repairing  and  keeping 
in  repair  will  detract  from  the  market  value  of  the  whole  pro- 
perty." 

The  court  further  charged: — 

"  Was  the  land  of  the  plaintiff  injured  in  its  market  value  or 
benefited  by  this  improvement?  This  is  the  simple  inquiry.  If 
injured,  to  what  extent?  Compensation  is  to  be  allowed  to  the 
amount  of  damage  sustained  by  the  owner  of  the  property,  fin 
arriving  at  a  conclusion  you  may  properly  inquire  what  the  pro- 


Digitized  by  VjOOQ  IC 


424  SUPREME  COURT  [Philadelphia 

[Penna.  &  N.  Y.  Railroad  Co.  ».  Bunnell.] 

perty  would  have  sold  for  immediately  before  and  after  the  road 
was  constructed  and  in  successful  operation ;  being  particular  to 
consider  whether  the  increase  in  value,  if  any,  arises  from  the  im- 
provement in  question,  or  from  some  other  cause.] 

*'  If  you  find  from  the  evidence  that  the  plaintiflTs  land  was  in- 
creased in  value  by  the  construction  of  the  road,  that  increase  in 
value  may  be  set  off  against  the  damages  inflicted  upon  the  pro- 
perty by  its  construction.  Consider,  then,  the  real  damages  done 
to  the  property,  which  are  direct  and  tangible,  not  consequential, 
speculative,  and  contingent ;  and  then  inquire  whether  the  whole 
property  was  increased  or  diminished  in  value  by  means  of  the 
construction  of  the  railroad.  In  other  words,  what  was  the  market 
value  of  the  land  just  before  the  road  was  projected ;  and  what 
was  its  market  value  when  the  road  was  completed  and  in  success- 
ful operation,  as  aifected  by  the  construction  of  the  road  ?  The 
difference,  if  there  were  any,  in  favor  of  the  plaintiff,  is  the  amount 
he  is  entitled  to  recover,  with  the  interest  from  the  time  the  com- 
pany entered  upon  and  took  possession  of  his  land.*' 

The  verdict  was  for  the  plaintiff  for  $4080. 

The  defendants  removed  the  record  to  the  Supreme  Court,  by 
writ  of  error  No.  104,  to  January  Term  1875. 

They  assigned  for  error : — 

1.  Admitting  the  evidence  mentioned  in  the  first  bill  of  excep- 
tions. 

2.  That  mentioned  in  the  sixth  bill  of  exceptions. 

3.  That  mentioned  in  the  eighth  bill  of  exceptions. 

4.  That  mentioned  in  the  second  bill  of  exceptions. 

6.  6,  Rejecting  the  offers  of  defendant  mentioned  in  fifth  and 
sixth  bills  of  exceptions. 

7.  Admitting  the  evidence  mentioned  in  the  third  bill  of  excep- 
tions. 

8.  Rejecting  the  offer  of  defendant  mentioned  in  the  seventh 
bill  of  exceptions. 

9.  Striking  out  the  evidence  of  defendant  in  relation  to  prices 
¥^hich  had  been  offered  for  other  farms  in  the  neighborhood,  and 
for  which  some  of  them  had  been  sold. 

10.  The  answer  to  defendants*  first  point. 

11.  The  qualification  of  the  answer  to  the  defendants'  fourth  point. 

12.  The  part  of  the  charge  in  brackets. 

This  writ  of  error  was  argued  in  the  Supreme  Court,  March  17th 
1876,  before  Agnew,  C.  J.,  Sharswood,  Gordon,  Paxson  and 
Woodward,  J  J.  Mr.  Justice  Mercur,  having  been  of  counsel  in 
the  case,  did  not  sit. 

iJ.  B.  Little  and  J.  E.  Goweriy  for  plaintiffs  in  error. — Direct 
injuries  only  are  to  be  regarded;  those  consequential  are  to  be 
rejected :  Cleveland  &  Pittsburg  Railroad  Co.  v.  Speer,  6  P.  F. 
Smith  326  ;  Watson  v.  Pittsburg  k  Connellsville  Railroad  Co.,  1 
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Wright  469.  The  opinion  of  witnesses  must  be  preceded  by  evi- 
dence that  they  are  persons  of  skill,  &c. :  Carr  v.  Northern  Lib- 
erties, 11  Casey  324;  Searle  v.  Lackawanna  &  B.  Railroad 
Co.,  9  Id.  63 ;  Railroad  Co.  v.  Hiester,  8  Barr  450 ;  White  Deer 
Creek  Imp.  Co.  v.  Sassaman,  17  P.  F.  Smith  421. 

As  to  the  fencing,  the  question  should  have  been,  "  How  much 
less  would  the  whole  farm  sell  for  in  the  market  on  account  of 
additional  fencing  made  necessary  by  the  road  :**  Delaware  Rail- 
road Co.  V.  Burson,  11  P.  F.  Smith  380. 

The  first  point  should  have  been  aflSrmed.  No  declaration  is 
necessary  after  an  appeal :  Lehigh  Valley  Railroad  Co.  v.  Lazarus, 
4  Casey  203.  The  sum  mentioned  in  the  petition  is  the  amount 
claimed,  and  the  issue  is  to  try  its  validity.  The  amount  claimed 
in  a  declaration  binds  the  plaintiff',  even  in  a  common-law  action. 

W.  H.  Jessufj  for  defendant  in  error. — The  market  value  of 
property  must  depend  on  the  opinion  of  witnesses  :  Brown  v.  Corey, 
7  Wright  506.  The  true  measure  of  damages  is  the  difference  of 
the  market  value  before  and  after  the  construction  of  the  road : 
Watson  V.  Pittsburgh  &  Conn.  Railroad,  1  Wright  481 ;  Schuylkill 
Navigation  Co.  v.  Thoburn,  7  S.  &  R.  411. 

The  cost  of  additional  necessary  fencing  is*to  be  taken  into  con- 
sideration, as  being  the  direct  result  of  the  construction  of  the 
road:  Watson  v.  Pittsburgh  &  Conn.  Railroad  Co.,  1  Wright  480 ; 
Brown  V.  Corey,  7  Id.  505 ;  Western  Penna.  Railroad  v.  Hill,  6  P. 
F.  Smith  460 ;  Patten  v.  Northern  Central  Railroad,  9  Casey  426. 
Evidence  of  the  price  obtained  for  neighboring  property  was  pro- 
perly stricken  out :  E.  Penna.  Railroad  v.  Hiester,  4  Wright  53 ; 
Chapin  v,  Boston  &  Portland  Railroad,  6  Cushing  422 ;  IJpton  v. 
S.  Reading  Railroad,  8  Id.  600  ;  Wyman  v.  Lee  and  Cambr.  Rail- 
road, 13  Mete.  327. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  first  two  assignments  of  error  are  to  the  admission  of  an 
offer  by  the  plaintiff  below,  to  ask  a  witness  what  was  the  fair 
market  value  of  the  plaintiff's  farm  before  and  after  the  construc- 
tion of  the  road  upon  it,  only  as  affected  by  such  construction. 
The  objection  was  that  it  left  the  witness  to  allow  speculative  and 
consequential  causes  of  depreciation,  instead  of  purely  legal  ones, 
in  his  estimate.  That  the  true  measure  of  damages  is  the  differ- 
erence  between  the  market  value  of  the  property  before  and  after 
the  construction  of  the  road,  so  far  as  that  difference  was  caused 
by  the  construction,  is  not  denied.  It  is  not  easy  to  see  how 
the  question  could  have  been  more  accurately  framed.  Market 
value  is  what  the  property  would  sell  for.  As  was  said  by  the 
court,  in  Schuylkill  Navigation  Co.  v.  Thoburn,  7   S.  &  R.  411, 
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"  The  only  safe  rule  is  to  inquire  what  would  the  property,  unaf- 
fected by  the  obstruction,  have  sold  for  at  the  time  the  injury  was 
committed?  What  would  it  have  sold  for  as  affected  by  the  injury  ? 
The  difference  is  the  true  measure  of  compensation.'*  This  accords 
with  all  that  has  been  held  in  subsequent  cases,  of  which  it  will  be 
enough  to  refer  to  Brown  v.  Corey,  7  Wright  495;  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  v.  Burson,  11  P.  F.  Smith  369 ;  East 
Pennsylvania  Railroad  Co.  v.  Hottenstine,  11  Wright  28.  An- 
other objection  was,  that  it  did  not  appear  that  the  witnesses  had 
competent  knowledge  to  speak  upon  the  subject.  The  market 
value  of  land  is  not  a  question  of  science  and  skill,  upon  which 
only  an  expert  can  give  an  opinion.  Persons  living  in  the  neighbor- 
hood may  be  presumed  to  have  a  sufficient  knowledge  of  the  market 
value  of  property  with  the  location  and  character  of  the  land  in 
question.  Whether  their  opinion  has  any  proper  ground  to  rest  upon, 
or  is  mere,  conjecture,  can  be  brought  out  upon  cross-examination. 
Such  opinions  have  always  been  received.  "  It  is  a  kind  of  evidence,*' 
said  Chief  Justice  Tilghman,  in  Kellogg-  v.  Krauser,  14  S.  &  R. 
142,  "  so  commonly  admitted,  without  dispute  or  objection,  that  I 
have  no  doubt  of  its  legality:**  Brown  v.  Corey,  7  Wright  506; 
Pennsylvania  Railroad  Co.  v.  Henderson,  1  P.  F.  Smith,  321. 

The  3d  assignment  is,  that  the  plaintiff  was  allowed  to  ask  a 
witness  whether  the  location  and  construction  of  this  railroad  upon 
the  plaintiff*s  farm  was  an  advantage  or  disadvantage  to  it,  and  ia 
what  way.  It  seems  to  be  considered  that  this  question  calls  for 
an  opinion  which  would  embrace  law  as  well  as  fact.  It  may  be 
that  there  are  consequential  damages  for  which  the  law  allows 
no  recovery.  But  when  the  witness  is  asked  in  what  way  the  road 
was  an  advantage  or  disadvantage,  surely  the  answer  must  show 
whether  it  would  fall  within  the  rule.  It  would  be  hard  to  frame 
a  question  that  would  not  either  be  open  to  this  objection  or  to 
a  more  decisive  one,  of  being  leading :  White  Deer  Creek  Im- 
provement Co.  v.  Sassaman,  17  P.  F.  Smith  421. 

The  4th,  5th  and  6th  errors  assigned  may  be  considered  together. 
There  was  no  inconsistency  in  the  rulings  of  the  court.  The  fact 
that  before  the  railroad  was  constructed  the  canal  afforded  the 
plaintiff  a  cheap  and  sufficient  means  of  conveying  his  products  to 
market,  was  surely  material ;  and  the  fact  that  it  belonged  to  the 
defendants  and  might  be  abandoned  by  them,  did  not  vary  the 
aspect  of  the  case.  In  the  damages  which  the  plaintiff  originally 
received  for  the  construction  of  the  canal,  it  is  to  be  presumed 
that  the  advantage  he  derived  from  it  as  a  highway  to  market  was 
duly  considered.  It  may  be  that  the  abandonment  of  the  canal  by 
the  defendants  was  damnum  absque  injuria.  But  the  fact  that  it 
was  there  was  an  element  in  the  assessment  of  the  damages  which 
was  important.  Nor  was  it  material  how  much  the  plaintiff  had 
demanded  or  received  for  the  construction  of  the  canal. 
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As  to  the  7th  assignment,  the  question  "how  much  (if  any)  does 
the  burden  of  fencing  the  railroad  detract  from  the  value  of  the 
farm  ?'*  was  entirely  proper.  Value  meant  market  value.  That 
was  what  the  attention  of  the  witness  had  been  called  to  just 
before.  The  question  then  was  the  same  as  that  which  the  learned 
counsel  for  the  defendants  thought  ought  to  have  been  put :  "  How 
much  less  would  the  whole  farm  sell  for  in  market  on  account  of 
additional  fencing  made  necessary  by  the  road  ?"  The  question 
was  in  the  very  words  used  in  the  charge  of  the  judge  below,  and 
afterwards  in  this  court,  in  Delaware  Railroad  Co.  v,  Burson,  11 
P.  F.  Smith  380. 

We  find  no  error  in  the  rejection  of  the  evidence  that  after  the 
construction  of  the  railroad  the  post-ofiice  was  moved  to  a  point 
nearer  to  the  farm.  That  could  not  have  aflfected  the  market 
value,  or  if  it  did,  it  is  not  easy  to  see  how  it  was  brought  about 
by  the  construction  of  the  railroad.  It  might  be  removed  by  the 
government  at  any  time. 

As  to  the  9th  error,  which  relates  to  the  striking  out  of  the 
defendant's  evidence  in  relation  to  the  prices  ofi'ered  and  paid  for 
other  properties  in  the  neighborhood,  it  is  suflScient  to  say  that 
this  ruling  of  the  learned  judge  below  is  fully  supported  by  the 
determination  of  this  court  in  East  Pennsylvania  v.  Hiester,  4 
Wright  53,  in  which  it  was  held  that  in  such  a  proceeding  as  this 
evidence  of  the  price  paid  or  amount  received  for  land  in  the 
neighborhood  in  particular  is  inadmissible.  The  only  proper  test 
is  the  opinion  of  witnesses  as  to  the  value  of  the  land  taken,  in 
view  of  its  location  and  productiveness,  its  market  value,  or  the 
general  selling  price  of  land  in  the  neighborhood. 

We  are  of  opinion  that  the  answer  of  the  court  to  the  defend- 
ants' first  point  was  correct.  The  plaintiff  was  not  concluded  by 
the  amount  claimed  in  his  first  petition,  which  the  court  granted 
him  leave  to  amend.  That  the  court  had  power  to  allow  the 
amendment  is  clear:  Pennsylvania  Railroad  Co.  v.  German  Lu- 
theran Congregation,  3  P.  F.  Smith  445.  The  learned  judge 
properly  admitted  it  as  persuasive  evidence  to  the  jury  of  the 
estimate  the  plaintiff  had  himself  put  upon  his  damages. 

The  qualification  of  the  affirmance  of  the  defendants'  fourth 
point  was  entirely  right,  in  view  of  the  evidence  in  regard  to  the 
fence  erected  by  the  defendants  as  not  sufficient  for  the  purpose. 

We  do  not  fully  understand  the  criticism  made  in  the  13th 
assignment  to  that  part  of  the  charge  in  which  the  court  instructed 
the  jury  to  be  "particular  to  inquire  whether  the  increase  in 
value  came  from  the  railroad  or  some  other  cause."  It  is  not  objected 
that  it  was  wrong,  but  that  it  was  emphatic.  That  rather  involves 
a  question  of  taste  as  to  style,  which  we  do  not  sit  here  to  consider. 
But  the  clause  thus  extracted  and  objected  to  forms  but  part  of 
the  sentence,  and  the  whole,  taken  together,  is  not  even  subject  to 
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the  objection  of  being  too  emphatic.  It  was  but  a  very  proper 
caution  to  the  jury.  The  judge  said :  "  In  arriving  at  a  conclu- 
sion you  may  properly  inquire  what  the  property  would  have  sold 
for  immediately  before  and  after  the  road  was  constructed  and  in 
successful  operation,  being  particular  to  consider  whether  the 
increase  in  value,  if  any,  arises  from  the  improvement  in  question, 
or- from  some  other  cause.*' 

On  the  whole  we  find  no  error  in  the  record. 

Judgment  affirmed. 


Gise  versus  Commonwealth. 

1.  The  limitation  of  the  Act  of  March  31st  1860  (Criminal  Procedure), 
sect.  77,  is  a  bar  to  a  prosecution  for  bigamy,  after  two  years  from  the  second 
marriage,  although  cohabitation  under  it  continued  until  within  two  years 
of  the  prosecution. 

2.  A  literal  construction  of  sect.  49,  Act  of  March  31  st  1860  (Criminal 
Code),  defines  no  offence  ;  a  man  cannot  legally  have  two  wives  or  a  woman 
two  husbands  at  the  same  time. 

3.  At  common  law  bigamy  occurs  and  is  complete  when  the  second  mar- 
riage is  accomplished. 

4.  Bigamy  is  where  one  marries  a  second  wife  or  husband,  the  first  being 
living. 

5.  On  an  indictment  for  bigamy  it  is  not  necessary  to  prove  cohabitation  ; 
the  crime  is  complete  although  there  be  an  immediate  separation,  without 
cohabitation  at  all. 

March  17th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Quarter  Sessions  of  Luzerne  county :  Of 
January  Term  1876,  No.  250. 

At  the  September  Term  1875  of  the  Court  of  Quarter  Sessions 
of  Luzerne  county,  an  indictment  was  found  on  the  10th  of  Sep- 
tember, the  first  count  of  which  charged:  that  David  Gise  "did 
unlawfully  and  wilfully  have  two  wives  at  one  and  the  same  time." 

The  second  count  charged  that  Gise,  **  on  the  first  day  of  Janu- 
ary, A.  D.  one  thousand  eight  hundred  and  fifty-five,  did  marry 
one  Harriet  Fisher,  and  he  the  said  Harriet  then  and  there  had 
for  a  wife,  and  the  said  David  Gise  afterwards,  and  while  he  was 
so  married  to  the  said  Harriet  as  aforesaid,  on  the  twenty-fourth 
of  May,  A.  D.  one  thousand  eight  hundred  and  sixty-eight,  unlaw- 
fully did  marry  and  take  to  wife  one  Jemima  Davis,  and  to  her 
the  said  Jemima  was  then  and  there  married ;  the  said  Harriet, 
his  former  wife,  being  then  alive,"  &c. 

The  Act  of  March  31st  1860  (Criminal  Code),  sect.  34,  Pamph. 
L.  392,  1  Br.  Purd.  324,  pi.  49,  enacts,  "If  any  person  shall  have 
two  wives  or  two  husbands  at  one  and  the  same  time,  he  or  she 
shall  be  guilty  of  a  misdemeanor,"  &c. 

The  defendant  pleaded  *'Not  Guilty,"  and  the  Statute  of  Limit- 
ations. 
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The  Act  of  March  31st  1860  (Criminal  Procedure),  sect.  77, 
Pamph.  L.  445,  1  Br.  Purd.  894,  pi.  79,  provides  that,  ''  All  ill- 
dictments  which  shall  hereafter  be  brought  or  exhibited  for  any 
crime  or  misdemeanor — murder  and  voluntary  manslaughter  ex- 
cepted— shall  be  brought  or  exhibited  within  the  time  and  limita- 
tion hereafter  expressed  and  not  after;  that  is  to  say,  all  indict- 
ments and  prosecutions  *  *  *  for  all  misdemeanors,  perjury 
excepted,  shall  be  brought  and  exhibited  within  two  years  after 
such  *  *  *  misdemeanor  shall  have  been  committed.*' 

The  indictment  was  tried  November  29th  1875,  before  Harding, 
P.J. 

The  evidence  of  the  Commonwealth  was  that  Gise  married  Har- 
riet Fisher  on  the  10th  of  June  1852,  and  lived  with  her  several 
years ;  he  afterwards  left  her,  and  on  the  24tli  of  May  1868,  mar- 
ried Jemima  Davis,  Harriet  being  in  full  life. 

The  defendant  offered  no  evidence. 

The  court  charged  : — 

"  *  *  *  Bigamy  as  defined  by  text  writers,  is  '  the  state  of  a 
man  who  has  two  wives,  or  a  woman  who  has  two  husbands  living 
at  the  same  time.*  The  Pennsylvania  statute  has  in  view  just 
that  'state'  of  a  man  or  woman,  as  the  case  may  be,  and  provides 
concerning  it  thus :  '  If  any  person  shall  have  two  wives  or  two 
husbands  at  one  and  the  same  time,  he  or  she  shall  be  guilty  of  a 
misdemeanor.'  Under  this  statute  the  offence  of  bigamy,  like 
that  of  carrying  concealed  weapons,  for  instance,  is  continuoun  ; 
and  the  limitation  does  not  begin  to  run  as  long  as  the  criminal 
act — *  having  two  wives  or  two  husbands  at  one  and  the  same 
time' — continues. 

"  The  English  statute  is  different :  '  Whosoever,  being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  hus- 
band or  wife  *  *  *  *  shall  be  guilty  of  a  felony.'  Under  this 
statute  the  limitation  begins  to  run  from  the  moment  the  criminal 
act  is  consummated;  that  is,  when  one  being  ' married,' ?nar- 
rieB  '  any  other  person  during  the  life  of  the  former  husband  or 
wife.' 

"  If  you  believe  the  Commonwealth's  testimony,  the  defendant 
may  be  convicted  ;  his  plea  of  the  Statute  of  Limitations  cannot 
avail  him.  *  *  *" 

The  defendant  was  convicted  and  sentenced. 

Having  excepted  to  the  charge  of  the  court  on  the  effect  of  the 
Statute  of  Limitations,  the  defendant  took  a  writ  of  error  and  as- 
signed the  charge  for  error. 

E.  L,  Merriman,  for  plaintiff  in  error,  cited  Commonwealth  v, 
Hutchinson,  2  Pars.  453. 

S.  W.  Palmer^  for  Commonwealth,  defendant  in  error. 
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Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
18th  1876. 

This  case  presents  a  single  question. 

The  plaintiff  in  error  was  indicted  for  the  crime  of  bigamy. 
Upon  the  trial  in  the  court  below,  the  Statute  of  Limitations  was 
set  up  as  a  defence.  It  appeared  that  the  second  marriage  took 
place  more  than  two  years  prior  to  the  prosecution.  The  court 
ruled  that  bigamy  was  a  continuing  offence,  and  that  the  statute 
did  not  apply.  The  defendant  was  convicted  and  sentenced ;  and 
the  record  having  been  brought  into  this  court  upon  a  writ  of  error, 
we  are  required  to  decide  upon  the  correctness  of  this  ruling. 

Our  Statute  of  Limitations  contains  no  clause  excepting  bigamy 
out  of  its  operation.  Its  language  is :  "  All  indictments  which 
shall  be  brought  or  exhibited,*'  &c.  Were  we  now  to  say  that  all 
indictments  except  bigamy  shall  be  barred,  unless  brought  or 
exhibited  within  the  statutory  period,  we  should  be  writing  into 
the  Act  of  Assembly  .that  which  the  law-making  power  has  not 
placed  there.  This  is  clearly  not  within  the  province  of  the  judi- 
ciary. It  is  said,  however,  that  the  Statute  of  Limitations  does 
not  apply  by  reason  of  the  peculiar  phraseology  of  the  section  of 
the  code  defining  bigamy ;  that  the  offence  is  the  having  two 
wives  or  two  husbands  at  one  and  the  same  time,  and  is  of  a  con- 
tinuing nature.  This  is  certainly  a  literal  construction  of  the  act, 
and  taken  in  this  strict  sense  it  defines  no  offence,  for  the  reason 
that,  under  the  law  of  Pennsylvania,  it  is  impossible,  as  a  legal 
proposition,  for  a  man  to  have  two  wives,  or  a  woman  to  have  two 
husbands  at  the  same  time.  A  man  who  takes  a  wife  here,  cannot 
have  a  second  wife  so  long  as  his  former  marriage  is  undetermined 
by  divorce  or  death.  He  may,  indeed,  enter  into  a  second  mar- 
riage contract  pending  the -first.  But  the  second  woman  is  never 
a  wife.  The  law  strikes  down  such  second  contract  as  void,  and  the 
offence  is  bigamy  on  the  part  of  the  man. 

It  is  very  clear  that  at  common  law  the  crime  of  bigamy  occurs^ 
and  is  complete  when  the  second  marriage  is  accomplished.  -It 
follows  that  the  statute  would  commence  to  run  from  that  time. 
This  has  never  been  questioned.  But  it  is  said  that,  owing  to  the 
peculiar  language  of  our  statute,  it  seeks  to  extend  the  offence  of 
bigamy  beyond  the  mere  marriage  contract,  and  cover  the  subse- 
quent cohabitation  of  the  parties,  which,  being  continuous  in  its 
nature,  is  not  affected  by  the  bar  of  the  statute.  Yet,  a  little 
reflection  will  show  that  our  code,  so  far  from  being  peculiar  in  its 
terms,  merely  defines  the  offence  of  bigamy  at  common  law.  It 
is  said,  in  Bacon's  Abridgment,  that  bigamy  is  the  '^  having  of  a 
plurality  of  wives,"  and  that  the  offence  consists  of  marrying  a 
second  wife,  the  first  being  alive.  Bouvier  defines  it  to  be  "  the 
state  of  a  man  who  has  two  wives,  or  of  a  woman  who  has  two 
husbands,  living  at  the  same  time.''     Blackstone  says  it  is  the 


Digitized  by  VjOOQIC 


1876.]  OF  PENNSYLVANIA.     *  431 

[Gise  V.  Commonwealth.] 

"  having  of  a  plurality  of  wives  at  once."  It  will  be  seen  that  our 
code,  34th  section  of  Act  of  the  3l8t  of  March  1860,  Pamph.  L. 
392,  uses  almost  the  precise  phraseology  of  the  text  writers.  Its 
language  is :  "  If  any  person  shall  have  two  wives  or  two  husbands 
at  one  and  the  same  time.'*  Nor  can  it  be  claimed  that  there  is 
anything  novel  in  this  section.  It  is  but  a  re-enactment  of 
th^  Act  of  1705  (1  Sm.  Laws  29),  so  far  as  it  relates  to  the 
description  of  the  offence.  In  a  note  to  the  last-named  act,  it  is 
said  that  this  statute  merely  defines  the  offence  of  bigamy,  which 
"  is  understood  in  law  to  be,  where  a  person  marries  a  second  wife 
or  husband,  the  first  being  living."  Such  has  been  the  uniform 
construction  of  our  statute  since  the  Act  of  1705 ;  our  indictments 
have  been  so  drawn.  The  forms  which  are  given  by  Mr.  Wharton, 
in  his  Precedents,  at  page  582,  charge  the  second  marriage  as  the 
offence, as  at  common  law.  One  of  those  forms  was  prepared  by 
Mr.  Jared  Ingersoll,  while  attorney-general,  in  1795 ;  the  other 
by  Attorney-General  Bradford,  in  1790.  Both  of  these  eminent 
lawyers  evidently  regarded  the  second  marriage  as  the  offence; 
and  such  has  been  the  uniform  construction  from  that  day  to  the 
present  time.  That  they  were  right  in  this,  is  manifest  from  the 
fact  that  the  indictment  for  bigamy  is  always,  under  our  practice, 
found  within  the  jurisdiction  where  the  second  marriage  took 
place.  That  the  venue  must  be  so  laid  is  elementary  law :  Whar- 
ton's A.  C.  L.,  §  2627 ;  Finney  v.  State,  8  Head.  544  ;  People  v. 
Mosher,  2  Parker  195.  It  is  not  so  in  England,  nor  in  New  York, 
nor  Virginia.  But  this  rests  upon  statute.  We  have  no  such 
statute,  and  the  common-law  rule  prevails. 

What  our  statute  forbids  is  the  contracting  of  a  second  marriage 
during  the  lifetime  of  a  former  husband  or  wife.  As  was  said  in 
the  State  v.  Patterson,  2  Ired.  346 :  "  Marriage,  or  the  relation 
of  husband  and  wife,  is  in  law  complete  when  parties,  able  and 
willing  to  contract,  actually  have  contracted  to  be  man  and  wife, 
in  the  form  and  with  the  solemnities  required  by  law.  It  is  mar- 
riage ;  it  is  their  contract  which  gives  to  each  right  or  power  over 
the  body  of  the  other,  and  renders  a  constant  cohabitation  lawful ; 
and  it  is  the  abuse  of  this  solemn  and  formal  contract,  by  entering 
into  it  a  second  time  when  a  former  husband  or  wife  is  still  living, 
which  the  law  forbids,  because  of  its  outrage  upon  public  decency, 
its  violation  of  the  public  economy,  as  well  as  its  tendency  to 
cheat  one  into  a  surrender  of  the  person  under  the  appearance 
of  right.  A  man  takes  a  wife  lawfully  when  the  contract  is 
lawfully  made.  He  takes  a  wife  unlawfully  when  the  contract 
is  unlawfully  made;  and  this  unlawful  contract  the  law  pun- 
ishes/* In  Reg.  V.  Baron,  1  Cox  Crim.  Cas.  34,  it  was  said  by 
Lord  Denman,  C.  J. :  "  The  offence  consisted  in  going  through 
the  ceremony  of  marriage,  and  appearing  to  contract  that  which 
was  a  legal  and  binding  union  at  the  time  when  she  (the  defendant) 
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had  already  a  husband  living.     That  single  fact  constitutes  the 
crime  and  the  proof  of  it."     It  is  needless  to  multiply  authorities. 

The  doctrine,  now  for  the  first  time  asserted,  that  the  continuing 
cohabitation  is  the  offence,  does  not  need  an  extended  discussion. 
It  is  not  necessary  to  allege  or  prove  cohabitation  upon  an  indict- 
ment for  bigamy :  Cayford*s  Case,  7  Greenleaf  58 ;  Graham  v. 
The  People,  9  Parker ;  State  v.  Patterson,  supra.  On  the  con- 
trary, a  man  may  be  convicted  of  bigamy  who  separates  from  his 
second  wife  at  the  altar,  and  has  never  cohabited  with  her  at  all. 
The  gravamen  of  the  offence  is  the  second  marriage  contract,  by 
means  of  which  the  offending  party  fraudulently  obtains  dominion 
or  control  over  the  body  of  the  other.  Mere  lewdness  or  unlawful 
cohabitation  is  provided  for  by  other  sections  of  the  code.  The 
doctrine  of  continuing  offences  is  novel.  No  text  writer  in  Eng- 
land or  America  has  ever  asserted  it.  No  respectable  authority 
has  ever  recognised  it.  It  is  wholly  unknown  to  the  criminal  law. 
There  is  a  period  in  the  history  of  every  crime  when  it  is  com- 
pleted and  the  offender  becomes  liable  to  the  penalties  of  the  law. 
From  that  moment  the  statute  commences  to  run. 

It  is  said  that,  if  the  statute  runs  from  the  second  marriage,a  man 
can  defy  the  law  by  keeping  his  second  marriage  secret  until  after 
the  statutory  period  has  passed.  This  hardly  rises  to  the  dignity 
of  an  argument.  Carried  to  its  legitimate  conclusion,  it  would 
apply  to  every  case  of  crime,  and  entirely  annul  the  statute.  It 
is  true  a  man  may  live  openly  with  his  second  wife  after  the  bar 
of  the  statute.  So  he  may  with  any  other  woman.  I  do  not  see 
that  the  scandal,  or  the  injury  to  public  morals,  is  greater  in  the 
one  case  than  in  the  other.  In  either  case  he  may  be  punished 
according  to'  the  nature  of  his  offence.  When  a  married  man 
unlawfully  cohabits  with  a  woman,  he  commits  the  crime  of 
adultery.  When  he  contracts  a  second  marriage,  he  is  guilty  of 
bigamy.  The  diflficulty  in  this  case  arises  from  the  attempt  to 
punish  a  man  for  one  offence  under  a  statute  defining  and  punish- 
ing a  different  offence. 

The  statutes  of  several  of  the  states  differ  from  our  own.  So 
does  the  English  statute.  But  the  difference  is  more  in  form  than 
substance.  They  are  generally  intended  to  define  and  punish  the 
offence  of  bigamy.  We  have  already  seen  in  what  that  offence 
consists. 

I  have  used  the  word  bigamy  according  to  its  popular  significa- 
tion. Strictly  speaking,  it  means  twice  married,  as  its  derivation 
clearly  shows.  This  was  never  an  offence  at  common  law,  although 
made  so  by  the  canonists.  Polygamy  is  the  proper  term  to  describe 
the  offence  we  have  been  discussing ;  but  by  long  usage  bigamy 
has  come  to  be  understood  in  law  to  be  the  state  of  a  man  who  has 
two  wives,  or  a  woman  who  has  two  husbands,  at  the  same  time. 

The  Statute  of  Limitations  is  a  bar  to  this  prosecution.     It  fol- 
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lows,  therefore,  that  the  plaintiflf  in  error  was  illegally  convicted 
and  sentenced,  and  should  be  restored  to  his  liberty. 

The  judgment  is  reversed,  and  the  record  remitted  to  the 

Court  of  Quarter  Sessions,  with  directions  to  carry 

this  order  into  effect. 


Mauch  Chunk  vermis  McGee. 

1.  The  title  of  an  act  was,  "  An  Act  giving  the  right  to  the  Town  Council 
of  the  Borough  of  Mauch  Chunk  to  bund  drains  and  sewerR,  and  file  liens 
for  the  building  of  the  same."  The  act  authorized  the  council  to  direct  lot- 
owners  to  build  sewers,  «&c.,  and  upon  failure,  the  authorities  might  build, 
&c.,  and  charge  the  cost  as  provided  by  the  General  Borough  Law.  The  2d 
section  authorized  the  authorities  to  impose  a  reasonable  charge  upon  lot- 
owners,  *•  who  may  have  tapped  or  who  may  hereafter  tap,  any  sewer,  «fec., 
which  was  built  or  may  hereafter  be  built"  by  the  borough — not  exceeding  SI 
yearly  for  each  foot  front  of  the  lot,  which  charge  may  be  discontinued  when 
the  borough  is  reimbursed  the  expense  of  ''  building  and  maintaining"  the 
«ewer,  &c. ;  the  charge  may  be  collected  by  action  of  debt.  Heldj  that  the 
2d  section  was  within  the  scope  of  the  title  and  was  constitutional. 

2.  Part  of  an  act  not  within  the  subject  stated  in  the  title,  may  be  declared 
unconstitutional,  leaving  the  reist  to  stand. 

3.  It  is  the  duty  of  the  court  to  reoimcile  the  different  parts  of  a  law,  if  it 
can  reasonably  be  done,  rather  than  frustrate  the  legislative  action. 

4.  The  provision  that  the  charge  **  may  be  discontmuei^  when  the  borough 
is  reimbursed,  &c.,"  is  mandatory,  to  guard  against  a  continuing  charge  for 
construction  beyond  the  time  of  payment ;  leaving  the  borough  under  its 
general  powers — which  are  ample— to  collect  a  charge  from  lot-owners  for  the 
use  of  the  sewer. 

5.  A  sewer  built  before  the  passage  of  the  act  being  within  the  powers 
conferred  by  the  General  Borough  Law,  was  not  illegal. 

6.  Such  sewer  was  within  the  intent  expressed  in  the  title  of  the  act,  au- 
thorizing the  borough  to  file  liens  for  building. 

7.  The  remedy  in  the  title  to  **  file  liens,"  is  only  modal,  the  purpose  being 
to  secure  the  expense. 

8.  The  collection  is  the  substantial  point  intended  of  the  authority  to  file 
the  lien  ;  and  anv  remedy  for  collection  in  the  body  of  the  act  would  not  be 
foreign  to  the  title. 

9.  Useful  and  honest  legislation  should  not  be  defeated  by  too  rigid  an  ad- 
herence to  the  letter  of  the  Constitution  :  or  pretexts  be  caught  at  to  avoid 
legislation  where  it  can  be  fairly  reconciled  with  the  Constitution. 

10.  If  the  title  fairly  gives  notice  of  the  subject  of  the  act  so  as  reasonar 
bly  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is  sufficient ;  it  is  other- 
wise if  it  tends  to  mislead  and  draw  attention  from  a  covert  purpose  in  the 
bill. 

March  20th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Carbon  county :  Of 
July  Term  1875,  No.  21. 

This  was  an  action  of  debt  originally  commenced  before  a  justice 
of  the  peace  by  Mauch  Chunk  borough  against  Bernard  McGee, 
"to  recover  rent  for  the  use  of  a  sewer*'  built  by  the  plaintiff. 

31  P.  F.  Smith— 28 
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The  case  was  brought  by  appeal  into  the  Court  of  Common  Pleas, 
June  15th  1872. 

The  borough  of  Mauch  Chunk  is  under  the  General  Borough 
Law  of  April  3d  1851,  Pamph.  L.  320,  1  Br.  Purd.  167. 

The  action  was  brought  under  the  Act  of  March  24th  1869, 
Pamph.  L.  514,  and  the  question  in  the  case  was  whether  the 
subject  of  the  act  was  so  "clearly  expressed  in  the  title,"  as  that 
the  act  was  not  unconstitutional.     The  act  is  as  follows : — 

"  An  act  giving  the  right  to  the  town  council  of  the  borough  of 
Mauch  Chunk  to  build  drains  and  sewers,  and  file  liens  for  the 
building  of  the  same.** 

"Sect.  1.  Be  it  enacted,  &c.,  that  the  corporate  authorities  of 
the  borough  of  Mauch  Chunk,  in  the  county  of  Carbon,  shall  have 
the  right  to  order  and  direct  the  owner  or  owners  or  reputed  own- 
ers or  occupiers  of  the  lot  or  lots  of  ground  in  front  of,  or  along- 
side of  which,  or  through  which  any  drains,  sewers  or  culverts  may 
become  necessary,  to  build  the  same  in  such  manner  as  may  be 
directed ;  and  upon  failure  of  the  owners  of  said  lots  so  to  do 
withia  the  time  prescribed  by  the  ordinance  of  said  borough,  then 
the  said  corporate  authorities  may  do  the  same,  and  may  collect 
the  cost  of  the  work  and  material  in  the  manner  provided  in  the  sixth 
article  of  the  second  section  of  the  act  of  the  General  Assembly  of 
the  Commonwealth  of  Pennsylvania,  entitled  "  An  Act  for  the  in- 
corporation of  boroughs,'*  passed  April  third,  one  thousand  eight 
hundred  and  fifty-one;  and  the  said  borough  authorities  shall  have 
the  same  right  to  order  and  direct  the  repair  of  all  drains,  sluices 
and  sewers,  under  and  through  any  of  the  streets,  lanes  or  alleys 
in  said  boroligh,  and  may  require  the  owners  of  lots  bounded  or 
fronting  on  the  same,  so  to  repair  them,  and  on  failure  so  to  do, 
the  said  borough  authorities  may  do  the  same,  and  collect  the  cost 
of  work  and  materials  in  manner  above  provided. 

**  Sect.  2.  That  the  borough  authorities  are  hereby  authorized 
to  impose  such  charge  as  they  may  deem  reasonable  upon  the  owner 
or  owners  of  any  lot  or  lots  who  may  have  tapped,  or  who  may 
hereafter  tap,  any  sewer,  culvert  or  drain  which  was  built  or  may 
hereafter  be  built  at  the  expense  of  the  borough :  Provided^  the 
charge  shall  not  exceed  at  the  rate  of  one  dollar  yearly  per  foot  of 
the  lot  or  lots  fronting  on  said  sewer,  culvert  or  drain  ;  and  the 
said  charge  may  be  discontinued  when  the  borough  is  fully  reim- 
bursed for  all  the  expenses  and  costs  incurred  in  building  arid 
maintaining  the  said  sewers,  culverts  or  drains ;  the  said  charge  or 
charges  may  be  collected  by  action  of  debt,  as  ordinary  actions  of 
debt  are  now  recoverable:  And  provided  further,  that  twenty 
days*  notice  shall  be  given  to  the  owner,  &c.  *  *  *** 

For  the  purpose  of  carrying  out  the  provisions  of  the  act,  the 
council  of  the  borough,  on  the  12th  of  April  1869,  passed  an  ordi- 
nance, enacting: — 
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"  That  whenever,  in  their  opinion,  it  may  be  necessary  to  con- 
struct drains  or  sewers  *  *  *  the  council,  after  giving  twenty 
days*  notice  to  the  property  owners  along  whose  property  such 
drain  or  sewer  is  to  be  constructed,  in  order  that  such  property 
owner  may  construct  such  drain  or  sewer  according  to  dimensions 
and  specifications  furnished  by  the  council,  at  his  or  their  own  ex- 
pense, and  if,  at  the  end  of  twenty  days,  such  owners  of  property 
shall  not  have  commenced  the  drain,  then  it  may  be  lawful  for  the 
town  council  to  authorize  the  construction  of  such  sewer  or  drain, 
and  shall  charge  the  owners  of  property  along  whose  property  such 
drain  shall  pass  their  proportion  of  the  original  cost  with  twenty 
per  cent  added. 

"  Sect.  2.  That  the  owner  or  owners  of  any  lot  or  lots  *  *  * 
fronting  and  lying  alongside  of  any  street  underneath  which, 
through  or  alongside  of  which  any  sewer,  culvert  or  drain  has 
been  built  or  may  hereafter  be  built  by  the  corporate  authority, 
and  the  owner  or  owners  of  such  lot  or  lots  who  have  tapped  or 
who  may  hereafter  tap  the  same  for  the  purpose  of  draining  his  or 
their  cellar  or  carrying  slops  or  filth  from  his  or  their  premises 
into  said  sewer,  culvert  or  drain,  shall  pay  at  the  rate  of  one  dol- 
lar per  foot  per  year  of  the  lot  or  lots  fronting  on  said  sewer,  cul- 
vert or  drain.  Twenty  days*  notice  of  said  charge  to  be  given  to 
the  owner,  reputed  owner  or  occupier  of  said  lot  or  lots  of  ground 
against  which  the  charges  may  be  imposed,  and  upon  failure  to 
pay  the  same,  the  amount  of  said  charges  to  be  collected  according 
to  the  provisions  of  the  Act  of  Assembly  entitled  'An  act  giving 
the  right  to  the  town  council  of  the  borough  of  Mauch  Chunk  to 
build  drains  and  sewers,  and  to  file  liens  for  the  building  of  the  ' 
same,'  approved  March  24th  1869.*' 

On  the  trial,  April  8d  1874,  before  Dreher,  P.  J.,  it  was  ad- 
mitted : — 

"  That  the  borough  made  demand  on  defendant  twenty  days 
before  bringing  this  suit  for  $60,  rent  for  one  year  from  July  1st 
1870  to  July  1st  1871,  being  at  the  rate  of  one  dollar  per  foot  of 
defendant's  property  on  Susquehanna  street,  upon  or  under  which 
the  sewer  is  located,  and  that  the  connection  is  made  from  defend- 
ant's premises  into  the  sewer." 

The  plaintiff  offered  the  Act  of  March  24th  1869. 

The  defendant  objected  to  the  second  section,  for  the  reason 
that  it  is  void,  no  reference  being  made  to  its  subject  in  the  title 
as  required  in  the  eighth  section  of  eleventh  article  of  the  amended 
constitution :  1  Br.  rurd.  34. 

Also  the  ordinance  of  April  12th  1869. 

The  defendant  objected  to  the  offer,  the  ordinance  being  based 
on  the  act  and  therefore  unauthorized. 

Both  offers  were  rejected  and  several  bills  of  exception  sealed. 


Digitized  by  VjOOQIC 


436  SUPREME  COURT  [Philadelphia 

[Mauch  Chunk  v.  MoGee.] 

The  court  directed  a  verdict  for  the  defendant  and  the  jury  so 
found. 

The  plaintiff  took  a  writ  of  error  and  assigned  for  error,  the 
rejection  of  their  offers  and  the  charge  of  the  court. 

C.  Albrighty  for  plaintiff  in  error. — The  amendments  of  1864 
to  the  Constitution,  do  not  require  that  the  title  to  an  act  should 
be  an  index  to  all  its  contents :  Yeager  v.  Weaver,  14  P.  F. 
Smith  425;  Dorsey's  Appeal,  22  Id.  195;  Allegheny  Home's 
Appeal,  27  Id.  77 ;  State  Line  and  J.  Railroad  Co/s.  Appeal,  Id. 
429.  The  title  of  this  act  relates  to  building  drains,  &c.,  the 
act  provides  for  enforcing  payment ;  this  was  within  the  scope  of 
the  title  and  therefore  valid :  Pennsylvania  Railroad  Co.  v.  Rib- 
let,  16  P.  F.  Smith  164.  When  a  law  has  but  one  general  object 
the  provisions  of  the  Constitution  ar^  accomplished:  Cooley  on 
Const.  Lim.  144;  State  v.  Powers,  14  Indiana  195;  People  v. 
Briggs,  50  New  York  566 ;  Philips  v.  Bridge  Co.,  2  Mete.  (Ky.) 
222  ;  Smith  v.  Commonwealth,  8  Bush  112;  Blood  v.  Mercelliott, 
8  P.  F.  Smith  391 ;  Church  St.,  4  Id.  353 ;  Commonwealth  v. 
Green,  8  Id.  226. 

The  council  had  authority  under  the  General  Borough  Law  of 
1851,  to  build  sewers,  &c.,  and  therefore  to  pass  the  ordinance : 
Fisher  v.  Harrisburg,  2  Grant  296 ;  Greensburg  v.  Young,  3 
P.  F.  Smith  280;  McGonigle  v.  Allegheny,  8  Wright  121; 
Schenley  r.  Commonwealth,  12  Casey  57. 

Portions  of  an  act  being  unconstitutional,  the  whole  is  not  neces- 
sarily so:  Smith  v.  McCarthy,  6  P.  F.  Smith  359;  Common- 
wealth v.  Green,  8  Id.  226;  Cooley  on  Const.  Lim.  178.  If  a 
penalty  be  given  by  statute,  but  there  be  no  provision  for  its  re- 
covery, debt  will  lie :  Dwarris  on  Stat.  160,  281.  Statutes  are 
to  be  interpreted  so  as  to  sustain  them  rather  than  to  set  them  aside : 
Howard  Association's  Appeal,  20  P.  F.  Smith  846. 

H.  J,  Fox,  for  defendant  in  error,  as  to  the  constitutional 
question,  cited  Dorsey's  Appeal,  22  P.  F.  Smith  195 ;  W.  Phila. 
Pass.  Railroad  Co.  v.  Union  Pass.  Railroad  Co.,  9  Phila.  R.  495. 
The  ordinance  is  unreasonable  and  oppressive,  and  therefore 
void :  1  Dillon  on  Mun.  Corp.,  sect.  253,  et  %eq. ;  Northern  Lib- 
erties V.  Gas  Co.,  2  Jones  318 ;  Commonwealth  v.  Worcester,  3 
Pick.  462 ;  Decatur  v.  Murray,  16  Id.  125 ;  Comyn's  Dig.  title 
"By-Law"  C.  7;  Boston  v.  Shaw,  1  Mete.  180;  Hammett  v. 
Philadelphia,  15  P.  F.  Smith  146. 

Chief  Justice  Agnkw  delivered  the  opinion  of  the  court.  May 
8th  1876. 

The  court  below  thought  that  the  second  section  of  the  Act  of 
24th  of  March  1869,  Pamph.  L.  514,  was  unconstitutional  becaose 
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too  foreign  to  the  title  of  the  act.  The  title  is,  "  An  act  giving 
the  right  to  the  town  council  of  the  borough  of  Mauch  Chunk  to 
build  drains  and  sewers,  and  to  file  liens  for  the  building  of  the 
same.*'  It  is  settled  in  this  state  that  a  part  of  an  act  not  within 
the  subject  stated  in  the  title,  may  be  declared  to  be  unconstitu- 
tional, leaving  the  portion  within  the  title  to  stand:  Dorsey's  Ap- 
peal, 22  P.  F.  Smith  192 ;  Allegheny  Home's  Appeal,  27  Id. 
77  ;  Smith  v.  McCarthy,  6  Id.  359  ;  Commonwealth  v.  Green,  8 
Id.  234;  Cooley's  Constitutional  Limitations  178.  The  first  sec- 
tion is  conceded  to  be  constitutional.  The  real  question,  therefore, 
is  whether  the  second  section  is  germain  to  the  same  subject. 
Giving  to  the  second  section  the  interpretation  it  may  reasonably 
have,  we  think  it  falls  within  the  general  subject  of  the  title.  It 
is  the  duty  of  the  court  to  reconcile  the  different  parts  of  a  law, 
if  it  can  be  reasonably  done,  rather  than  to  declare  any  part  void, 
and  thus  frustrate  the  legislative  action.  The  subject  of  the  title 
is  the  building  of  drains  and  sewers  in  Mauch  Chunk,  and  securing 
the  expense  of  so  doing.  The  true  purpose  of  the  second  section 
is  to  enable  the  borough  to  collect  the  expense  of  building  sewers 
and  drains,  built  or  to  be  built,  from  those  who  use  them.  The 
words  "  and  the  said  charge  may  be  discontinued  when  the  bor- 
ough is  fully  reimbursed  for  all  the  expenses  and  costs  incurred  in 
building  and  maintaining  the  said  sewers,  culverts  and  drains," 
were  intended  to  put  an  end  to  the  special  yearly  charge  per  foot 
where  the  owner  of  a  lot  had  paid  his  proportion  of  the  expense. 
This  must  be  treated  as  mandatory,  to  guard  against  a  continuing 
charge  for  construction,  beyond  the  time  of  full  payment ;  leaving 
the  borough  under  its  general  powers,  which  are  ample,  to  collect 
a  reasonable  and  uniform  charge  from  lot-holders  for  the  ttse  of 
the  sewer,  if  they  continued  to  use  it.  The  purpose,  as  thus  inter- 
preted, being  to  enable  the  borough  to  collect  the  cost  of  construc- 
tion from  those  who  used  the  sewer,  it  is  not  so  foreign  as  to  be 
declared  unconstitutional.  The  variations  in  the  circumstances 
referred  to  in  the  second  section  are  not  an  absolute  departure 
from  the  subject  itself  A  sewer  built  before  the  passage  of  the 
act  was  not  illegal,  for  the  structure  falls  clearly  within  the  powers 
conferred  in  the  second  section  of  the  General  Borough  Law  of 
1851,  1  Br.  Purd.  167.  This  borough  being  under  that  act,  the 
sewer  being  legally  built,  it  was  substantially,  though  not  literally, 
within  the  intent  expressed  in  the  title;  that  is,  to  authorize  the 
borough  to  file  liens  for  the  building  of  the  same,  which  substan- 
tially expresses  the  idea  of  securing  and  collecting  the  expense. 
The  difference  in  the  time  of  the  construction  of  the  sewer  is  evi- 
dently immaterial,  not  being  absolutely  repugnant  to  the  main 
intent  to  authorize  the  building  of  sewers  and  collect  the  expense. 
It  is  also  objected  that  the  remedy  given  in  the  second  section 
is  not  by  way  of  filing  a  lien,  but  by  action  of  debt.     This,  how- 
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ever,  is  only  modal.  The  purpose  of  filing  a  lien  is  to  secure  the 
expense,  yet  it  does  not  expressly  give  any  remedy  for  collection. 
But  as  collection  is  the  substantial  point  intended,  of  the  authority 
to  file  the  lien,  no  one  would  contend  that  any  remedy  for  collec- 
tion given  by  the  legislature  in  the  body  of  the  act  would  be  for- 
eign to  the  title.  It  might  be  debt  on  the  lien,  or  scire  facias,  or 
other  writ  suitable  to  accomplish  the  purpose.  A  judgment  in 
debt  would  itself  be  a  lien,  and  become  eflScient  for  collection  by 
execution.  Upon  the  whole  section,  we  cannot,  in  view  of  its  evi- 
dent purpose,  say  it  is  not  substantially  germain  to  the  subject  of 
the  title.  It  will  not  do  to  defeat  useful  and  honest  legislation  by 
too  rigid  an  adherence  to  the  letter  of  the  Constitution.  As  re- 
marked by  C.  J.  Gibson,  following  C.  J.  Tilghman,  a  constitution 
is  not  to  be  interpreted  as  articles  of  agreement  at  common  law ; 
and  where  multitudes  are  to  be  affected  by  the  construction  of  an 
instrument,  great  regard  should  be  paid  to  the  spirit  and  intention; 
Monongahela  Navigation  Co.  v.  Coon,  6  W.  &  S.  114.  It  is  a 
cardinal  rule  (said  the  late  C.  J.  Thompson)  that  all  statutes  are 
to  be  so  construed  as  to  sustain  rather  than  ignore  them ;  to  give 
them  operation  if  the  language  will  permit,  instead  of  treating  them 
as  meaningless;  and  I  may  add,  or  treating  them  as  invalid: 
Howard's  Appeal,  20  P.  F.  Smith  844.  It  is  not  the  purpose  or 
the  duty  of  the  court  to  catch  at  pretexts  to  avoid  legislation,  where 
it  can  be  fairly  reconciled  with  the  Constitution.  This  has  been 
the  current  of  decision  in  this  state  in  many  cases  :  Blood  v.  Mer- 
celliott,  3  P.  F.  Smith  391 ;  Case  of  Church  Street,  4  Id.  353; 
Commonwealth  v.  Green,  8  Id.  226 ;  Allegheny  Home's  Appeal,  27 
Id.  77  ;  State  Line  and  Juniata  Railroad  Co.'s  Appeal,  Ibid.  429. 
En  Commonwealth  v.  Green,  Justice  Sharswood  remarked,  that 
"  the  intention  of  the  constitutional  amendment  was  to  require 
that  the  real  purpose  of  a  bill  should  not  be  disguised  or  covered 
by  the  general  words, ''  and  for  other  purposes,"  which  was  formerly 
so  common,  but  should  be  fairly  stated ;  and  it  must  be  a  clear 
case  to  justify  a  court  in  pronouncing  an  act,  or  any  part  of  it, 
void  on  this  ground."  So  it  was  said  in  Allegheny  Home's  Ap- 
peal: "If  the  title  fairly  gives  notice  of  the  subject  of  the  act,  so 
as  reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is 
all  that  is  necessary."  An  exception  to  this  general  rule  is,  when 
the  title  tends  to  mislead^  and  to  draw  off  attention  from  a  covert 
purpose  contained  in  the  body  of  the  bill.  Such  was  the  case  of 
the  Union  Pass.  Railway  Co.'s  Appeal,  29  Legal  Intelligencer, 
1872,  p.  880.  The  case  before  us  has  no  such  feature.  We  think 
the  court  below  erred  in  holding  the  second  section  of  the  act  to  be 
unconstitutional. 

Judgment  reversed  and  a  venire  faeioi  de  novo  awarded. 
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Peter  versus  Schlosser. 

1.  One  having  a  claim  exceeding  $100  cannot  give  jurisdiction  to  a  justice 
by  allowing  a  credit  of  a  distinct  and  independent  debt  so  as  to  reduce  it 
under  $100. 

2.  If  the  debt  has  beep  reduced  by  direct  payments  to  a  sum  not  exceed- 
ing $100,  the  justice  ha^*  jurisdiction. 

3.  No  part  of  the  principal  of  a  debt  can  be  thrown  away  in  order  to  give 
the  justice  jurisdiction. 

4.  The  spirit  and  intent  of  the  act  is  that  a  justice  shall  not  investigate 
and  consider  any  claim  exceeding  $100. 

5.  It  is  not  the  amount  of  the  judgment,  but  of  the  demand  that  gives  the 
justice  jurisdiction. 

6.  No  delay  in  making  the  objection  nor  consent  can  give  jurisdiction  ;  the 
objection  may  be  made  after  trial  and  verdict  in  court 

March  20th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lehigh  county:  Of 
July  Term  1875,  No.  40. 

This  case  was  originally  commenced  before  a  justice  of  the 
peace,  of  whose  proceedings  the  following  is  a  transcript : — 

"  Benjamin  Schlosser  ^ 

Santee  Peter.  J 
"  Civil  suit.  Summons  issued  December  9th  1871,  to  the  con- 
stable, &c.  *  *  *  Returnable  the  16th  of  December.  December 
11th  1871,  plaintiff  claims  as  follows:  Sold  to  the  defendant 
twenty-one  square  of  slate,  at  $5.50  per  square,  amount  $115.50; 
two  load  chips,  at  50  cents  a  load,  amount  $1 ;  one  log,  twenty- 
four  feet,  at  seven  cents  per  foot,  amount  $1.68 ;  one  load  wood, 
$2 ;  four  cord  wood,  at  $2  per  cord,  amount  $8  ;  four  logs,  sixty- 
four  feet  in  all,  at  15  cents  per  foot,  amount  $9.60.  Whole  amount 
of  claim,  $137.78.  And  now,  December  16th  1871,  parties 
appeared,  but  could  not  agree.  Adjourned  by  consent  of  the 
two  parties,  to  meet  again  on  the  30th  of  December,  at  12  o'clock 
noon.  *  *  ♦  And  now,  December  80th  1871,  parties  appear. 
Defendant  claims  an  offset  for  the  following  items :  Hauling  427 
sills,  at  six  cents  a  piece,  amount  $25.62 ;  one  day  hauling  sills 
$5.45;  eleven  days  hauling  logs,  at  $5  per  day,  amount  $55; 
cash  paid  to  the  plaintiff,  $20  ;  corn  delivered  to  plaintiff",  $1.27. 
Whole  amount  of  claim,  $107.34.  Four  witnesses  sworn  for  plain- 
tiff" and  four  witnesses  for  the  defendant.  After  hearing  the  par- 
ties and  their  witnesses,  I  have  made  a  deduction  of  fifty  cents  a 
square  on  nineteen  squares  of  slate,  and  a  deduction  of  $1.50  a 
day  on  the  hauling  of  the  logs,  leaving  the  plaintiff"  claim  the 
amount  of  $128.28,  and  the  defendant  claim  $90.84,  leaving  a 
balance  of  $37.44  in  favor  of  the  plaintiff".  Therefore  judgment 
in  favor  of  the  plaintiff"  for  $37.44,  and  costs  of  suit." 

The  defendant  appealed  to  the  Court  of  Common  Pleas,  on  the 
29th  of  February  1872. 
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The  cause  was  tried  April  27th  1875,  before  Longaker,  P.  J. 

The  plaintiff  gave  in  evidence  the  transcript  of  the  justice. 

The  paper-books  show  t^at  much  evidence  was  taken  on  both 
sides  as  to  the  amounts. 

In  the  course  of  the  trial,  the  defendant  asked  the  court  to 
direct  a  nonsuit,  on  the  ground  that  the  transcript  showed  that 
the  claim  of  the  plaintiff  was  more  than  $100,  and  therefore  the 
justice  had  no  jurisdiction.     The  motion  was  refused. 

The  defendant  submitted  a  number  of  points,  two  of  which 
asserted  that  the  justice  had  no  jurisdiction.  The  points  were 
denied,  and  with  the  answers  were  filed ;  but  the  record  did  not 
show  that  any  exceptions  were  taken.  The  record  showed  that 
the  court  refused  "  to  take  the  case  from  the  jury  for  want  of 
jurisdiction  in  the  justice." 

The  verdict  was  for  the  plaintiff. 

The  defendant  took  a  writ  of  error. 

He  assigned  for  error,  the  refusal  to  order  a  nonsuit,  the  refusal 
to  dismiss  the  case  for  want  of  jurisdiction,  and  the  answers  to  his 
points. 

J.  D,  StileSy  for  plaintiff  in  error. — The  court  should  have  dis- 
missed the  case  upon  motion.  Neither  laches  nor  consent  can 
five  jurisdiction :  Collins  v,  Collins,  1  Wright  387 ;  Borland  v. 
laly,  7  Id.  Ill ;  Funk  v.  Ely,  2  P.  F.  Smith  442.  A  justice 
has  no  jurisdiction  of  a  disputed  set-off  exceeding  in  amount  $100 : 
Milliken  v.  Gardner,  1  Wright  456.  One  who  has  a  demand 
exceeding  $100  cannot  give  jurisdiction  to  a  justice  of  the  peace 
for  its  recovery,  by  allowing  a  set-off  or  counter  demand  of  the 
defendant,  so  as  to  reduce  his  claim  below  $100 :  Stroh  v.  Uhrich, 
1  W.  &  S.  57.  The  docket  of  a  justice  is  the  best  evidence  to  show 
the  cause  of  action  before  him  ;  and  parol  evidence  is  not  admissible 
to  contradict  or  vary  it :  Coffman  v.  Hampton,  2  W.  &  S.  387. 

U.  J.  MorCy  for  defendant  in  error. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  record  does  not  show  any  exception  to  the  charge,  nor  to 
the  answer  of  the  court,  on  the  points  submitted.  The  only  ques- 
tion then  is,  whether  the  record  shows  want  of  jurisdiction  ? 

The  case  originated  before  a  justice  of  the  peace  by  summons, 
under  the  Act  of  1810.  By  that  act  jurisdiction  is  given  to  a 
justice  of  the  peace  only  ''in  cases  where  the  sum  demanded  is 
not  above  $100."  A  creditor  who  has  a  claim  on.  his  debtor 
exceeding  $100,  cannot  give  jurisdiction  to  a  justice  by  allowing  a 
credit  to  the  defendant  of  a  distinct  and  independent  debt,  so  as  to 
reduce  his  own  demand  below  $100 :  Stroh  v.  Uhrich,  1  W.  &.  S. 
57.  However  large  the  claim  may  have  been,  yet,  if  it  has  been 
reduced  by  direct  payments  to  a  sum  not  exceeding  $100,  the  jus- 
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tice  has  jurisdiction :  Collins  v,  Collins,  1  Wright  387.  But  no 
part  of  the  principal  can  be  .thrown  away  in  order  to  give  the  jus- 
tice jurisdiction :  Evans  v.  Hall,  9  Id.  235.  The  true  spirit  and 
intent  of  the  act  is,  that  the  justice  shall  not  investigate  and  con- 
sider anj  claim  exceeding  the  sum  mentioned  in  the  act.  It  is  not 
the  amount  of  the  judgment  which  gives  jurisdiction.  It  is,  in  the 
words  of  the  act,  "  the  sum  demanded.**  When  the  defendant  is 
brought  before  the  justice  by  adverse  process,  and  the  amount  in 
controversy  exceeds  the  jurisdiction  of  the  justice,  no  mere  delay 
in  making  the  objection  can  give  jurisdiction.  As  consent  cannot 
give  it,  the  objection  may  be  made  after  trial  and  verdict  in  court : 
Collins  V.  Collins,  supra. 

The  question  then,  in  this  case  is,  did  the  sum  demanded  *^  exceed 
$100?*' 

The  transcript  shows  that  the  summons  issued  December  9th 
1861  was  returnable  on  the  16th.  December  11th  plaintiff  filed  his 
claim  for  goods  sold;  '*  whole  amount  of  claim,  $137.78.*'  On  a 
second  meeting  of  the  parties,  and  after  hearing  testimony,  the 
transcript  further  states  that  the  justice  made  a  deduction,  *'  leav- 
ing the  plaintiflTs  claim  the  amount  of  J128.28.**  The  defendant 
below  claimed  set-oflf,  and  the  judgment  was  in  favor  of  the  plaintiff" 
for  837.44. 

Thus  it  is  shown  by  the  record,  the  only  sum  demanded  or 
claimed  by  the  plaintiff"  was  $137.78.  The  justice  examined  and 
investigated  that  claim.  On  the  trial  the  justice,  not  the  plaintiff", 
reduced  the  claim  or  sum  demanded  to  $128.28.  At  no  time  was 
the  sum  demanded  brought  within  the  limits  fixed  by  the  Act  of 
Assembly.  The  plaintiff"'s  claim  was  not  reduced  by  any  evidence, 
given  either  by  himself  or  by  the  defendant,  of  payment.  It  was 
reduced  s^olely  by  separate  and  distinct  items  of  set-off".  Jurisdic- 
tion cannot  thus  be  given :  Bower  v.  McCormick,  23  P.  F.  Smith 
427. 

Judgment  reversed. 


Baldwin's  Appeal.     Nyce's  Estate. 

1.  A  decedent  in  Pennsylvania  had  assets  in  New  York;  administration 
was  granted  there  to  the  Pennsylvania  administrator,  who  filed  an  inventory 
in  New  York,  including  a  mortgage  on  property  in  New  Jersey,  where  no 
administration  had  been  granted.  The  administrator  settled  an  account  in 
Pennsylvania  without  charging  himself  with  the  mortgage,  on  the  ground 
that  he  had  to  account  for  it  in  New  York.  Held,  that  he  was  accountable 
for  it  in  Pennsylvania. 

2.  The  mortgage  was  in  the  name  of  the  decedent,  the  administrator  satis- 
fied it  without  payment  and  took  a  new  mortgage  in  his  own  name  as  admin- 
istrator from  the  same  mortgagor  in  its  place,  on  part  of  the  property  covered 
by  the  first  mortgage,  and  subject  to  a  mortgage  entered  after  the  satisfao- 
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tion  was  entered,  and  on  other  property ;  the  last  mortgage  was  uncollected. 
Held^  that  the  administrator  was  accountable  for  the  first  mortgage. 

3.  The  fact  that  the  land  covered  by  the  mortgage  was  in  ^  ew  Jersey 
made  no  difference,  by  the  laws  of  that  state,  the  Pennsylvania  administrator 
having  the  right  to  cancel  it. 

4.  Including  the  mortgage  in  his  New  York  inventory  did  not  protect  the 
administrator,  the  debt  not  belonging  to  New  York. 

5.  The  ancillary  administration  in  New  York  could  grasp  only  the  estate 
whose  8itu!t  was  there. 

March  20th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Orphans*  Court  of  Pike  county :  Of  July  Term 
1876,  No  158.     In  the  estate  of  George  Nyce,  deceased. 

The  decedent  died  intestate,  November  25th  1869.  His  adminis- 
tratrix having  died,  administration  d.  b.  n.  was  granted  to  John 
Baldwin,  April  8th  1871. 

The  decedent's  residence  was  in  Pike  county,  Pennsylvania.  He 
left  a  large  amount  of  assets  in  Orange  county.  New  Y6rk ;  and 
ancillary  administration  in  that  county  was  granted  to  the  Penn- 
sylvania administrator. 

He  filed  an  inventory  in  Orange  county,  amounting  in  the  whole 
to  $16,146.90.  One  of  the  items  was  a  mortgage,  made  by  David 
K.  Howell  to  Alfred  Wells,  February  1st  1867,  and  by  him  assigned 
to  the  decedent,  the  principal  being  $4500,  with  $418.78  interest 
due  to  August  30th  1871.  The  inventory  filed  in  Pike  county  did 
not  include  this  mortgage.  The  mortgage  was  the  first  lien  on 
two  tracts  of  land  in  Warren  county.  New  Jersey,  one  containing 
102  acres,  and  the  other  112  acres.  No  administration  was  granted, 
in  New  Jersey.  On  the  20th  of  July  1872  this  mortgage  was  "  can- 
celled '*  on  the  record,  by  Baldwin,  the  administrator.  On  the  9th 
of  March  1872,  two  mortgages  from  Howell  to  the  Mutual  Life 
Insurance  Company  of  New  York  were  recorded,  one  for  $4000  on 
the  102  acre  tract,  and  the  other  for  $6000  on  the  112  acre  tract. 
On  the  14th  of  July  1872,  a  mortgage  from  Howell  to  Maria  Miller, 
on  the  112  acre  tract,  for  $4500,  was  recorded ;  and  on  the  17th  of 
July,  a  mortgage  from  Howell  to  Baldwin,  '•  administrator,  Ac,  of 
George  Nyce,  deceased,**  on  the  102  acre  tract  and  on  another 
tract  of  40  acres,  was  recorded. 

Baldwin  filed  his  administration  account  in  Pike  county,  and  did 
not  charge  himself  with  the  amount  of  the  Howell  mortgage.  Ex- 
ceptions were  filed  to  the  account,  amongst  others,  that  he  shpuld 
have  so  charged  himself. 

On  the  hearing  before  the  auditor,  C.  W.  Bull,  Esq.,  the  admi- 
nistrator testified  that  he  had  given  bond  as  administrator  in  New 
York,  in  $60,000 ;  that  his  counsel  there  advised  him  that  he  must 
account  in  New  York  for  all  contained  in  his  inventory  filed  in  that 
state.  The  original  Howell  mortgage  was  satisfied,  and  the  other 
given  as  a  substitute  for  it.  The  latter  was  unpaid.  His  counsel 
in  New  York  consented  that  the  present  mortgage  might  become 
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a  second  lien.  He  (administrator)  was  not  aware  of  it  at  the 
time.  Process  had  been  issued  to  collect  his  second  mortgage,  and 
served,  and  then  stopped  '•  for  the  present."  All  the  securities  in 
the  New  York  inventory  had  been  collected  except  this  mortgage. 
He  had  not  settled  an  account  in  New  York.  The  change  in  the 
Howell  mortgage  waa  done  by  the  advice  of  his  counsel,  and  with 
the  consent  of  his  sureties  in  New  York.  The  sureties  were  per- 
fectly responsible.  Howell  wanted  to  borrow  money  from  the 
insurance  company,  and  they  would  not  lend  except  upon  a  first 
mortgage.  He  asked  that  the  Nyce  mortgage  should  be  removed 
and  a  second  mortgage  given,  and  agreed  to  put  in  the  forty  acres, 
on  which  there  was  no  lien.  This  was  done.  The  old  mortgage 
was  payable  February  Ist  1872  ;  the  last  one  in  June  1872.  The 
administrator's  counsel  in  New  York  advised  him  that  it  would  be 
impracticable  for  him  to  transfer  the  funds  there  to  Pennsylvania. 

There  was  evidence  that  the  property  covered  by  the  last  mort- 
gage, "in  war  times  might  bring  $8000.*' 

As  to  this  mortgage,  the  auditor  reported  .•  *  *  * 

"  The  mortgage  of  David  K.  Howell,  of  Warren  county,  New 
Jersey,  for  $4500,  it  being  without  the  power  of  the  administrator 
in  this  county  to  collect  it  by  action  of  law  and  the  same  not  having 
been  paid  to  him,  and  having  been  included  in  the  inventory  and 
appraisement  made  of  the  funds  of  said  decedent  in  Orange  county, 
New  York,  as  appears  from  the  evidence  and  certified  copy  of  the 
inventory  and  appraisement,  and  counsel  for  exceptant  having 
withdrawn  their  claims  to  surcharge  accountant  with  any  of  the 
funds  in  New  York,  your  auditor  refuses  to  surcharge  the  account- 
ant -with  the  Howell  mortgage  in  New  Jersey  and  dismisses  so 
much  of  the  exceptions  as  relates  thereto." 

The  guardian  of  the  minor  children  of  the  decedent  excepted  to 
the  report  of  the  auditor,  one  of  the  exceptions  being  that  he  re- 
fused to  charge  the  administrator  with  the  Howell  mortgage. 

The  Orphans'  Court,  Dreher,  P.  J.,  sustained  this  exception 
and  referred  the  report  back  to  the  auditor  with  instructions  to 
charge  the  administrator  with  the  mortgage  and  interest. 

The  auditor  made  a  second  report  so  charging  the  administrator. 
On  exception,  by  the  administrator,  to  this  report,  it^as  confirmed 
and  the  administrator  decreed  to  pay  out  the  money,  &c. 

The  administrator  appealed  to  the  Supreme  Court  and  assigned 
the  decree  for  error. 

C.  Burnett  and  J".  B,  Storm  (with  whom  was  J.  Nyce). — The 
administration  of  an  estate  is  in  the  jurisdiction  in  which  posses- 
sion of  it  is  taken  :  2  Williams  on  Ex'rs  1301.  The  foreign  ad- 
ministrator has  the  right  to  hold  the  assets  of  that  jurisdiction :  1 
Williams  on  Ex'rs  367  ;  2  Id.  1415 ;  Story's  Confl.  of  L.,  sect. 
513.     The  transmission  of  assets  to  the  administrator  of  the  domi- 
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cil  is  within  the  judicial  discretion  of  the  foreign  jurisdiction  : 
Harvey  v.  Richards,  1  Mason  R.  408 ;  Dent's  Appeal,  10  Harris 
514;  Parker's  Appeal,  11  P.  F.  Smith  478;  Freeman's  Appeal, 
18  Id.  151 ;  Aspden  v.  Nixon,  4  Howard  467. 

S,  Holmes  (with  whom  was  D.  3L  VanAuken\  for  appellee. — 
There  was  no  ancillary  administration  in  New  Jersey  and  the 
home  administrator  had  a  right  to  receive  a  voluntary  payment 
and  give  a  release  :  3  Redfield  on  Wills  26  ;  Story's  Confl.  of  L., 
sect.  515,  note  2 ;  Stevens  v.  Gaylord,  11  Mass.  R.  256 ;  Doo- 
little  V.  Lewis,  7  Johns.  Ch.  R.  49;  Shultz  v.  Pulver,  3  Paige 
182 ;  Hooker  v.  Olmstead,  6  Pick.  481 ;  Atkins  v.  Smith,  2 
Atk.  63;  Trecothick  v.  Austin,  4  Mason  16,  33.  All  debts 
follow  the  person,  not  of  the  debtor,  in  respect  of  the  right 
or  property,  but  of  the  creditor  to  whom  due  :  Thorne  r.  Watkins, 
2  Ves.  35 ;  Doolitile  v.  Lewis,  7  Johns.  Ch.  R.  45 ;  Brown  v. 
Brown,  1  Barb.  Ch.  R.  189 ;  Vroom  r.  VanHorn,  10  Paige  549; 
Parsons  v.  Lyman,  20  N.  Y.  103 ;  Middlebrook  v.  Merchants' 
Bank,  41  Barb.  481.  Where  the  administration  both  at  home  and 
abroad  has  been  taken  by  the  same  person,  in  the  settlement  of 
his  account  in  the  state  where  distribution  is  to  be  made,  he  is 
accountable  for  the  net  amount  of  what  he  should  have  received 
abroad :  Stokely's  Estate,  7  Harris  476  ;  Scott's  Intestate  L.  33. 
The  acts  of  an  attorney  bind  the  client:  Lawson  v.  Bettison, 
12  Ark.  401;  Sampson  r.  Okleyer,  22  Cal.  200;  Bethel  Church 
V.  Carmack,  2  Md.  Ch.  143 ;  Thomburg  v.  Macauley,  Id.  425 ; 
Greenlee  v.  McDowell,  4  Ired.  Eq.  481 ;  Chambers  r.  Hodges, 
23  Tex.  104;  Russell  v.  Lane,  1  Barb.  519;  Williams  v.  Walker, 
2  Sandf.  Ch.  825. 

Judgment  was  entered  in  the  Supreme  Court,  March  27th 
1876, 

Pbr  Curiam. — We  perceive  no  error  in  this  decree.  The  ad- 
ministrator clearly  did  acts  to  charge  himself  with  the  debt  of  the 
Howell  mortgage. 

The  debt,  for  which  the  mortgage  was  the  security  only,  came 
into  the  hands  of  the  administrator  as  a  part  of  the  assets,  so  far 
as  the  facts  of  the  case  show.  He  chose  voluntarily  to  cancel 
the  mortgage  and  take  a  new  security  by  mortgage  in  his  own 
name. 

The  first  mortgage  was  well  secured  on  two  tracts  of  land  and 
was  a  first  lien.  The  second  was  taken  on  one  of  them  only,  and 
a  small  piece  additional,  but  subject  to  two  large  mortgages,  equal 
and  probably  greater  than  the  whole  value  of  the  land.  The  fact 
that  the  land  held  in  security  lay  in  New  Jersey  would  make  no 
difference  in  this  case,  for  it  seems  the  law  of  New  Jersey  per- 
mitted the  cancellation  of  the  mortgage,  and  the  fact  of  cancelh^ 
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tion  is  certified  by  the  proper  oflBcer.  In  such  a  case  the  claim- 
ants of  the  estate  in  Pennsylvania  had  a  right  to  insist  on  his 
accounting  for  the  debt  here. 

The  fact  that  the  administrator  chose  to  carry  the  Howell  mort- 
gage into  the  inventory  of  the  ancillary  administration  in  New 
York  cannot  protect  him,  for  the  debt  by  no  rule  belonged  to 
New  York.  The  ancillary  administration  in  New  York  could 
grasp  within  it  only  the  estate  whose  situs  was  there ;  neither  the 
debt  nor  the  mortgage  of  Howell  had  any  sitiis  there. 

Decree  affirmed  with  costs  and  the  appeal  dismissed. 


Bethlehem  Borough  versus  Perseverance  Fire  Co. 

1.  An  unincorporated  fire  company  having  property  was  incorporated,  to 
be  located  in  Bethlehem,  the  charter  declaring  the  object  to  be  "  the  protec- 
tion of  the  property  of  our  fellow-citizens  from  fire :"  Heldy  that  it  was  not 
for  the  private  gain  of  its  members;  the  property  acquired  in  aid  of  the 
object  was  for  charitable  uses. 

2.  The  Stat,  of  43  Eliz.,  c.  4  (Charitable  Uses),  is  not  extended  to  Penn- 
sylvania ;  its  principles  are  in  force  here  by  common  usage. 

3.  The  principles  of  the  Statute  of  Elizabeth  are  stronger  as  to  corpora- 
tions than  to  unincorporated  associations ;  the  duty  of  the  courts  of  this 
state  to  supervise  them  being  required  by  the  Act  of  June  19th  1836. 

4.  By  subscriptions  obtained  by  the  company  from  citizens  of  Bethlehem, 
by  entertainments,  &c.,  the  corporation  acquired  personal  property  in  aid 
01  its  objects :  Held,  that  they  had  the  legal  title,  but  held  it  in  trust  for  the 
uses  for  which  the  corporation  was  created,  and  they  could  not  divest  it  of 
the  trust  or  divert  it  from  its.  general  purpose. 

5.  It  might  in  good  faith  dispose  of  any  specific  articles,  using  the  pro- 
ceeds for  other  apparatus,  &c.,  to  be  used  for  the  purposes  of  its  charter. 

6.  The  trust  inheres  in  the  property  into  whatever  form  it  may  be  changed  j 
the  proceeds  cannot  be  divided  amongst  its  members. 

7.  The  right  of  a  borough  under  Act  of  April  3d  1851  (General  Borough 
Act),  to  make  regulations  as  to  fires  and  appropriate  money  to  fire  companies 
and  engines  for  the  borough,  does  not  empower  the  authorities  to  take  from 
the  possession  of  an  incorporated  company  fire  apparatus  not  owned  by  the 
borough. 

8.  A  borough  may  purchase  and  own  fire  apparatus,  and  take  possession 
of  it  and  control  it,  or  may  give  money  to  a  company  to  assist  them  in  pur- 
chasing. 

9.  Whatever  is  given  to  a  fire  company  is  given  to  be  used  by  it  for  the 
object  declared  in  its  charter,  and  the  rights  of  the  cestui  que  trusts  must  be 
protected  by  the  courts. 

10.  The  company  is  the  legal  custodian  of  the  property  and  is  entitled  to 
notice  and  hearing  before  its  rights  are  impaired. 

11.  A  legal  dissolution  of  a  corporation  is  to  be  effected  by  proceedings 
under  the  Act  of  April  9th  18.')6,  sect.  1,  relating  to  corporations,  and  can- 
not be  by  an  irregular  assemblage  of  a  portion  of  its  members  without 
notice,  resolving  to  disband. 

12.  A  temporary  non-user  of  its  property  by  the  company  did  not  divest 
the  rights. 

13.  A  fire  company  had  acquired  property ;  the  borough  purchased  a 
steam-engine  and  put  it  into  their  charge ;  upon  a  disagreement  with  the 
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authorities,  a  number  of  members  of  the  company  assembled  without  notice 
and  resolved  to  disband  ;  the  authorities,  assuming  that  they  had  disbanded| 
took  possession  of  the  property  and  delivered  it  to  a  company  of  a 
portion  of  the  same  members  and  assuming  to  act  under  the  same  charter. 
Held,  that  the  act  of  the  authorities  was  illegal ;  they  had  no  right  to  the 
possession  of  the  property. 

14.  An  action  of  assumpsit  waiving  the  tort  could  not  be  maintained 
against  the  borough  for  the  value  of  the  property. 

15.  Assumpsit  can  be  maintained  only  where  there  is  a  contract  express 
or  implied ;  it  will  not  lie  for  a  chattel  illegally  detained. 

16.  The  plaintiff  cannot  waive  the  tort  and  recover  the  value  of  the  goods, 
unless  the  defendant  has  sold  them  and  received  the  money,  or  has  taken 
them  for  the  purpose  of  sale  and  there  be  no  evidence  to  rebut  the  presump- 
tion of  sale  and  the  receipt  of  the  money. 

17.  When  goods  are  sent  to  one  who  refuses  to  receive  them  and  profess- 
ing to  return  them  substitutes  spurious  artidles,  the  owner  may  waive  the 
toft  and  recover  the  price  in  an  action  for  money  had  and  received,  but  not 
for  goods  sold  and  delivered. 

18.  When  one  tortiously  in  possession  of  another's  goods  converts  them, 
assumpsit  for  money  had  and  received  may  be  maintained. 

March  20th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  o{  Northampton  county :  Of 
July  Term  1875,  No.  66. 

This  was  an  action  of  assumpsit,  brought  July  7th  1873  by  the 
Perseverance  Fire  Company,  No.  1,  against  the  Burgess  and 
Council  of  the  borough  of  Bethlehem. 

The  declaration  was  in  the  common  counts. 

The  bill  of  particulars  furnished,  on  demand  of  the  defendants, 
was  for  $1150,  money  paid  by  plaintiffs  for  the  use  of  defendants 
in  the  purchase  of  a  steam  fire  engine ;  $500,  the  value  of  a  hand 
fire  engine ;  $900,  the  value  of  a  hose  carriage ;  $700,  the  value 
of  a  pair  of  horses  ;  $50,  the  value  of  two  sets  of  harness  ;  $500, 
"  the  value  of  certain  furniture,  equipments,  Ac,  all  which  fore- 
going articles  were  the  property  of  the  plaintiffs  and  were  unlaw- 
fully taken  from  their  possession  by  the  defendants,  and  converted 
to  the  use  of  the  defendants." 

The  plaintiffs  afterwards  filed  an  "amended  bill  of  particulars,*' 
for  $1000,  money  lent  by  plaintiffs  to  the  defendants;  $150, 
money  paid,  &c.,  by  plaintiffs  for  defendants'  use;  "also  to  re- 
cover the  value,  with  interest,  of  the  articles  and  property  specified 
in  the  schedule  hereto  annexed,  which  said  articles  and  property 
were  unlawfully,  forcibly  and  tortiously  taken  from  the  possession 
of  the  plaintiffs,  whose  property  they  were,  by  the  defendants,  and 
converted  by  the  defendants  to  defendants'  own  use." 

The  schedule  specified  the  articles  mentioned  in  the  first  bill  of 
particulars,  and  also  specified  the  articles  of  "furniture,  equip- 
ments, &c.,"  with  the  value  afiSxed  to  each  article;  the  whole 
amounted  to  $3907.20. 

The  defendants  filed  two  pleas  in  abatement,  the  substance  of 
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which  was,  that  prior  to  July  3d  1873,  the  plaintiffs  were  a  cor- 
poration liable  under  the  ordinances  of  the  defendants  to  be  dis- 
banded, and  that  by  an  unanimous  vote  of  their  members  the  plain- 
tiffs disbanded  and  so  officially  announced  to  the  defendants,  who 
ratified  the  same  on  the  4th  of  July,  and  invited  the  original  cor- 
porators and  members  of  the  corporation  and  others  to  effect  a 
re-organization  ;  and  that  the  plaintiffs  were  neither  members  nor 
corporators  of  Perseverance  Fire  Company,  No.  1,  nor  in  anywise 
connected  with  it ;  the  name,  privileges,  franchises,  &c.,  of  Per- 
severance Fire  Company,  No.  1,  were  all  vested  in  the  re-organiza- 
tion, which  was  alone  recognised  as  that  company  in  the  *'  Beth- 
lehem Fire  Department,"  and  the  plaintiffs  were,  therefore,  in- 
capable of  bringing  suit. 

The  counsel  of  the  parties  afterwards  agreed  that  the  defendants 
might,  under  pleas  in  bar,  give  in  evidence  any  matters  which 
could  be  taken  advantage  of  under  a  plea  in  abatement  or  any 
special  plea  whatever,  without  prejudice  to  the  defendants  to  have 
the  whole  merits  of  their  defence  passed  on  by  the  jury. 

The  defendants  afterward  pleaded  "Non  assumpsit  and  pay- 
ment, with  leave,  &c.'* 

Prior  to  1843,  the  real  estate  in  Bethlehem  belonged  to  the  Mora- 
vian Society.  They  owned  also  a  very  old  hand-engine,  which  had 
become  useless  and  had  passed  as  a  relic  into  the  hands  of  an  unin- 
corporated fire  association  (the  nucleus  of  the  plaintiffs'  company), 
in  Bethlehem.  The  possession  of  this  engine,  although  it  was  not 
included  in  the  property  alleged  to  have  been  taken  by  defendants, 
appears  to  have  been  the  occasion  of  this  controversy. 

Bethlehem  was  not  then  incorporated ;  it  was  incorporated  in 
1849.  By  the  act  of  incorporation  the  authorities  had  power  to 
organize  as  many  fire  companies  as  there  should  be  engines  be- 
longing to  the  borough,  and  to  assess,  and  apportion,  raise  and 
appropriate  such  taxes  as  might  be  necessary  for  carrying  their 
rules,  ordinances  and  regulations  into  effect. 

Afterwards  the  borough  came  under  the  General  Borough  Law 
of  April  3d  1851  (Pamph.  L.  320,  1  Br.  Purd.  167).  The  18th 
paragraph  of  the  1st  section  of  the  act  provides  that  boroughs 
ahall  have  power  "to  make  regulations  relative  to  the  cause 
and  management  of  fires,  and  within  such  limits  within  the  bor- 
ough as  they  may  deem  proper  to  prescribe ;  and  to  authorize  the 
borough  authorities  to  appropriate  money  for  the  purchase  of  fire- 
engines  for  the  use  of  said  boroughs  and  to  fire  companies.'* 

Subsequently  the  members  of  the  fire  company  applied  to  the 
Court  of  Common  Pleas  of  Northampton  county  to  be  incorporated. 
Their  petition  set  out  that  they  were  "  associated  for  the  purpose  of 
forming  a  fire-engine  and  hose  company,  and  prayed  to  be  erected 
into  a  corporation/'  to  be  situated  in  the  borough  of  Bethle- 
hem. *  *  * 
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The  preamble  of  their  constitution  submitted  with  the  petition, 
stated  that  "  We  having  formed  ourselves  into  afire  company  under 
the  name  of '  The  Perseverance  Fire  Company,  No.  1,'  having  for 
our  object  the  protection  of  the  property  of  our  fellow  citizens  from 
fire,  do  agree  to  accept  the  following  constitution,"  &c. 

There  was  no  provision  in  the  constitution  for  the  dissolution  of 
the  corporation. 

On  the  6th  of  October  1853,  the  court  made  the  decree  of  in- 
corporation. 

On  the  Ist  of  March  1869,  the  council  of  the  borough  purchased 
a  steam  fire-engine  for  the  use  of  the  Perseverance  Company  *'  for 
the  sum  of  ^000;"  of  this  sum  the  plaintifiFs  alleged  that  they  had 
paid  $1000,  which  was  one  of  the  specifications  in  their  bill  of  par- 
ticulars. Council  subsequently  bought  another  steam  fire-engine  for 
the  use  of  the  Reliance  Company.  Subsequently,  on  being  informed 
by  these  companies  that  they  were  about  to  disband,  from  inability 
to  meet  their  expenses,  the  council  resolved  to  pay  all  necessary 
expenses  for  keeping  the  engines  and  their  houses  in  order,  4c. 
Council  afterward  sold  two  hand-engines  belonging  to  these  com- 
panies for  $600. 

On  the  5th  of  July  1872,  the  council  passed  an  ordinance  con- 
stituting *'  The  Bethlehem  Fire  Department,**  consisting  of  the 
several  companies  within  the  borough ;  they  were  to  elect  a  chief 
engineer;  each  company  to  elect  from  their  members  an  assistant 
engineer  subject  to  the  approval  of  the  town  council ;  the  chief 
engineer  to  remove  any  of  the  assistants  by  a  resolution  passed  by 
two-thirds  vote  of  the  council ;  and  by  a  like  vote  the  council  could 
remove  the  chief  engineer.  The  chief  engineer  was  to  have  full 
control  of  all  the  fire  apparatus ;  he  and  the  assistants  were  to 
constitute  a  board  of  engineers  who  should  have  power  to  expel  or 
fine  any  member  of  any  of  the  companies  for  improper  conduct  as 
specified  in  the  ordinance ;  and  should  one-fourth  of  any  company 
be  guilty  of  such  improper  conduct,  the  engineer  might  suspend 
the  company  or  fine  each  member  of  such  company,  and  for  a 
second  offence,  disband  the  company ;  the  fines  to  be  collected  by 
suit  before  the  burgess  as  other  municipal  fines  were  collected. 

There  were  other  ordinances  and  resolutions  in  relation  to  the 
control  of  the  fire  department  by  the  borough  authorities. 

At  a  special  meeting  of  the  town  council,  held  on  the  morning  of 
the  3d  of  July  1873,  the  burgess  stated  that  the  object  of  the  meet- 
ing was,  "  that  as  the  Perseverance  Fire  Company  had  refused  to 
give  up  the  old  engine  as  per  resolution  passed  at  a  meeting  of  the 
Water  Board,  to  be  placed  in  the  room  of  the  Young  Men's  Mission- 
ary Society  of  Bethlehem  for  safe  keeping,  and  that  sundry  threats 
had  been  given  as  to  the  destroying  the  old  engine,  &c.;  he  asked 
the  council  to  take  action  on  the  matter.**  A  resolution  was  then 
passed,  directing  the  old  engine  to  be  given  to  the  museum  coin- 
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mittee  of  the  Young  Men's  Missionary  Society,  in  trust  for  safe 
keeping  until  otherwise  ordered,  and  that  the  police  force,  with  the 
members  of  council,  should  proceed  to  the  Perseverance  engine- 
house  and  remove  the  old  engine,  and  if  any  resistance  should  be 
offered,  the  police  should  proceed  according  to  law.  The  chief 
engineer  was  instructed  to  call  a  meeting  of  the  engine  company 
and  examine  into  the  difficulty  about  the  old  engine  and  other 
misconduct ;  the  burgess  was  directed  to  place  policemen  on  the  pre- 
mises day  and  night  till  the  difficulty  be  arranged ;  it  was  resolved 
also,  that  if  the  old  engine  could  not  be  removea  peaceably  it  should 
be  removed  by  force. 

The  case  was  tried  May  11th  1875,  before  Meyer,  P.  J. 

J.  N.  Edwards,  a  member  of  the  plaintiffs,  testified,  that  on  the 
8d  of  July  1873,  the  town  council  and  police  officers  came  to  the 
engine-house  and  removed  the  old  hand-engine;  when  the  trustees 
of  the  company  became  aware  of  this  they  had  interviews  with 
some  of  the  members,  and  about  9  o'clock  in  the  evening  there 
"were  assembled  at  the  engine-house  about  twenty-six  of  the  mem- 
bers. The  president  called  the  meeting  to  order,  and  said  *'  the  insult 
offered  to  us  would  be  considered  ;  *  *  *  then  they  wanted  to  dis- 
band and  became  noisy ;  I  said  to  the  foreman  that  I  would  make 
a  test  vote  on  the  question,  and  as  soon  as  the  question  was  taken 
he  should  move  to  adjourn  ;  the  motion  that  a  test  vote  on  the 
question  be  taken  was  by  rising,  no  count  was  taken  on  account 
of  the  confusion."  A  committee  was  appointed  to  see  if  the  Reli- 
ance Company  would  disband.  Some  business  was  transacted  as 
to  what  the  company  would  do  if  they  disbanded ;  a  committee 
was  appointed  to  take  art  inventory,  because  they  thought  the  bor- 
ough would  take  the  property.  The  company  did  not  disband 
that  night ;  the  meeting  was  not  regularly  organized ;  each  mem- 
ber was  to  have  a  written  notice  twenty-four  hours  before  a  special 
meeting;  the  president  stated  that  the  object  was  to  see  about 
taking  away  the  old  engine  and  about  disbanding  the  company. 
The  company  claimed  to  own  the  old  engine. 

He  testified  that  the  articles  contained  in  the  inventory — the 
same  as  those  in  the  bills  of  particulars — belonged  to  the  com- 
pany ;  a  hand-engine  (not  the  relic)  was  sold  without  the  assent  of 
the  company  after  the  steamer  was  bought,  the  company  inter- 
posed no  objections ;  they  were  not  consulted  ;  the  company  had 
previously  wanted  to  sell,  the  council  did  not  like  it  and  it  was 
dropped ;  the  money  for  the  horses  was  raised  by  voluntary  sub- 
scriptions taken  by  the  company  from  citizens  of  Bethlehem,  and 
by  a  ball.  The  horses  were  taken  by  the  borough  officers  July 
4th. 

J.  A.  Fries  testified  that  the  company  paid  $1000  to  the  chair- 
man of  the  Borough  Finance  Committee,  and  he  paid  that  and 
$1000  of  the  borough's  money  to  the  manufacturer  for  the  steam 
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fire-engine ;  the  $1000  paid  by  the  company  were  the  proceeds  of 
a  "Gift  Enterprise,"  which  they  had  conducted. 

H.  Yost  testified  that  the  high  constable  of  the  borough  took 
possession  of  the  engine-house,  and  locked  out  the  members  of  the 
company ;  that  members  of  the  town  council  were  with  him. 

Schitz,  the  high  constable,  testified,  that  with  other  police  oflB- 
cers  he  went,  by  order  of  the  council,  to  the  engine-house,  on  the 
morning  of  July  3d  1873 ;  the  members  of  the  council  were  with 
them  ;  he  went  in,  got  the  key,  and  locked  the  door ;  after  the 
members  of  the  company  went  out,  he  put  the  dead-latch  down 
80  that  it  could  not  be  opened  with  a  key ;  and,  by  order  of  the 
council,  he  kept  the  key  in  his  possession  ;  one  of  the  police  took 
the  horses  away.     He  was  not  ordered  to  take  away  anything  else. 

There  was  evidence  that  the  lot  on  which  the  engine-house  was 
erected  belonged  to  the  borough ;  that  the  building  was  erected 
by  the  company. 

There  was  evidence  also,  that  the  company  had  paid  for  the 
hose-carriage;  the  money  which  paid  for  it  was  raised  by  sub- 
scriptions obtained  by  the  company  from  the  citizens  of  Bethlehem. 

There  was  evidence  also,  that  the  goods  in  the  engine-house 
continued  there  after  the  borough  oflBcers  took  possession  of  it. 

The  defendants  gave  evidence  by  Otto  Brunner,  that  on  the  3d 
of  July  there  was  a  company  re-organized.  On  the  4th  a  number 
of  the  members  of  the  original  company,  at  the  request  of  mem- 
bers of  the  town  council,  met  the  council  at  the  rooms  with  respect 
to  the  organization  of  a  company  to  take  charge  of  the  Persever- 
ance fire-engine,  that  the  old  company  had  disbanded — "  to  take 
charge  of  the  general  apparatus.*'  The  members  of  the  old  company 
who  ^ere  at  this  conference  organized  the  company ;  a  number 
of  the  former  members  joined  ;  a  number  of  other  citizens  offered 
to  organize  with  them  there ;  a  general  meeting  was  called  for  the 
8th ;  there  was  a  meeting  on  that  day,  and  a  committee  appointed 
to  frame  a  constitution  and  by-laws ;  the  company  was  fully  organ- 
ized in  that  month,  and  a  committee  appointed  to  notify  the 
council  to  hand  them  the  property  in  trust ;  that  was  done,  and 
the  company  took  charge  of  it  and  attended  to  their  duties  ever 
since. 

Another  witness  testified,  when  they  went  to  the  engine-house 
on  July  4th,  there  were  a  number  of  the  members  of  the  old 
organization  there ;  that  one  of  them  pointed  to  some  property 
which  they  claimed,  and  said  that  they  had  nothing  to  do  with  the 
balance  ;  that  the  new  organization  had  had  most  of  the  property 
in  dispute  in  their  charge  ever  since ;  none  of  the  original  mem- 
bers had  ever  made  a  demand  for  the  property. 

The  chief  engineer  testified,  that  he  was  at  the  meeting  on  the 
night  of  July  3d  ;  there  was  much  excitement  and  noise,  so  much  so 
that  the  vote  on  disbanding  could  not  be  taken.     After  much  speak- 
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ing  and  efforts  to  take  the  vote,  witness,  as  chief  engineer,  said  that 
they  should  decide  the  question  of  disbanding  one  way  or  the  other  ; 
he  wished  to  make  his  report  to  the  council ;  after  that  a  vote  was 
taken,  "  and  they  all  jumped  up  and  unanimously  hallooed  to  dis- 
band." They  then  resolved  to  dispose  of  their  horns,  &c.,  and  to 
appoint  a  committee  to  procure  a  room  to  store  things  belonging 
to  the  company.  Witness  reported  to  council  on  the  4th,  that  he 
had  gone  to  the  engine-house  to  call  a  meeting  as  he  was  ordered, 
and  found  that  they  had  called  a  meeting  themselves,  And  had 
unanimously  resolved  to  disband.  The  old  hand-engine  was  taken 
away  July  3d  ;  all  the  fire  apparatus  of  the  borough  was  transferred 
to  another  company.  The  old  hand-engine  was  taken  without  the 
consent  of  the  company — that  was  what  made  the  disturbance. 

There  was  evidence  that  the  council  never  offered  to  restore  the 
property. 

There  was  much  other  evidence — bearing  on  the  question  of 
disbandment — the  ownership  and  value  of  the  property  ;  the  taking 
possession  of  it  by  the  borough  authorities,  and  whether  they  had 
permission  of  the  company  to  do  so,  &c. 

The  plaintiffs,  in  rebuttal,  gave  evidence  that  no  notice  had  been 
given  of  the  holding  of  the  meeting  on  July  3d, 

The  following  are  points  of  the  plaintiffs,  with  their  answers; — 

2.  There  are  no  facts  given  in  evidence  in  this  case  which  suf- 
fice to  show  that  the  plaintiffs  were  ever  legally  dissolved  or  dis- 
banded as  a  corporation,  or  that  they  had  lost  or  forfeited  their 
right  to  hold  and  retain  the  property  which  they  had  acquired, 
and  for  the  recovery  of  the  value  of  which  this  action  was 
brought. 

Affirmed. 

7.  The  legal  title  to  the  two  horses  held  by  the  plaintiffs  and 
taken  by  the  defendants  was  in  the  plaintiffs  at  the  time  they  were 
taken. 

8.  The  money  with  which  the  said  horses  were  purchased  was 
the  money  of  the  plaintiffs,  no  portion  of  it  having  been  furnished 
or  contributed  by  the  defendants,  and  the  circumstance  that  a  por- 
tion of  it  was  contributed  upon  a  representation  by  Samuel  Mack, 
the  collecting  agent,  that  the  horses  when  purchased  should  be 
used  for  the  protection  from  fires  of  the  citizens  of  Bethlehem,  or 
should  belong  to  the  borough,  would  not  suffice  to  divest  the  legal 
title  of  the  plaintiffs  in  the  horses. 

Answer :  '*  If  the  jury  find  the  fact  from  the  evidence  that 
the  money  with  which  the  two  horses  were  purchased  was  con- 
tributed in  part  by  the  plaintiffs  and  the  residue  by  the  citizens 
of  the  borough  of  Bethlehem,  and  paid  over  to  the  plaintiffs,  then 
the  legal  title  to  said  horses  was  in  the  plaintiffs,  and  subject  to 
this  qualification  the  seventh  and  eighth  points  are  affirmed." 

10.  By  virtue  of  the   payment  of  the   said   alleged   sum  of 
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§1000  to  the  owners  of  the  said  steam  fire-engine  as  a  part  of  the 
purchase-money  thereof,  the  plaintiffs,  in  absence  of  any  agree- 
ment, by  mere  operation  of  law,  became  the  owners  of  an  undivided 
interest  as  tenants  in  common  in  the  said  steam  fire-engine,  in  the 
proportion  which  the  said  sum  of  money  paid  bore  to  the  whole 
purchase-money  of  the  engine. 

13.  The  declarations  of  a  few  of  the  members  of  the  Persever- 
ance Fire  Company  on  the  night  of  July  3d  3873,  and  on  the 
next  day,  to  the  effect  that  the  company  had  disbanded  and  that 
they,  the  said  members,  would  not  turn  out  at  fires,  would  not, 
even  if  believed  by  the  jury,  as  testified  by  the  defendants'  wit- 
nesses, suflBce  either  to  work  a  dissolution  or  accomplish  the  dis- 
landment  of  the  plaintiffs. 

Both  these  points  were  affirmed. 

The  following  are  points  of  defendants  and  were  all  negatived : — 

1.  The  engines,  hose-carriage  and  other  apparatus  for  the  ex- 
t-nguishment  of  fires,  held  by  a  fire  company,  which  have  been  paid 
for  by  money  subscribed  directly  or  indirectly  by  the  citizens  of 
a  town,  or  raised  by  taxation,  are  held  by  such  fire  company  in  trust 
for  the  citizens  of  such  town,  subject  to  the  control  of  the  con- 
stituted authorities  of  such  municipality, ^and  such  fire  company 
has  no  title  to  sell  the  same. 

2.  Whenever  the  borough,  in  the  exercise  of  a  reasonable  dis- 
cretion on  their  part,  saw  proper  to  give  over  the  custody  of  the 
fire-engine  and  other  fire  apparatus  to  another  company  than  the 
plaintiffs,  organized  to  extinguish  fires,  such  action  gave  the  plain- 
tiffs no  title  to  recover  the  value  of  such  property  from  the  bor- 
ough. 

3.  If  the  jury  believed  that  the  association  of  men  known  as 
the  Perseverance  Fire  Company,  No.  1,  "  on  the  3d  and  4th  of 
July  1873,  agreed  to  disband,  and  either  neglected  or  refused  to 
attend  to  their  duties  as  firemen,  the  borough  authorities  had  the 
lawful  right  to  take  possesion  of  the  engine,  horses  and  other  ap- 
paratus and  to  deliver  them  to  another  company  organized  to  take 
the  place  of  the  disbanded  company. 

5.  If  the  jury  believe  the  borough  council  in  good  faith  acted 
upon  the  official  report  of  the  chief  engineer  that  the  plaintiffs' 
company  had  disbanded,  and  the  plaintiffs  having  received  informa- 
tion of  such  action  gave  no  notice  to  council,  in  a  reasonable  time, 
that  they  had  not  disbanded,  and  made  no  request  for  the  return 
to  their  care  of  the  fire  apparatus,  that  no  action  can  be  maintained 
to  recover  its  value. 

6.  The  bringing  of  the  suit  by  the  plaintiffs,  on  the  7th  of  July 
1873,  which  was  before  the  organization  of  the  new  company,  and 
before  the  delivery  to  such  new  company  of  the  fire  apparatus, 
without  notice  to  the  borough  council  that  they  had  not  disbanded, 
ratified  the  action  of  the  council  in  treating  the  company  as  dis- 
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banded,  and  justified  the  borough  authorities  in  delivering  the  pro- 
perty to  the  new  company,  and  the  plaintiffs  therefore  cannot 
recover. 

7.  There  was  neither  an  express  nor  an  implied  contract  on 
the  part  of  the  borough  to  pay  the  plaintiffs  the  value  of  the  fire 
apparatus  and  other  property,  and  the  plaintiffs  therefore  cannot 
recover. 

8.  There  is  no  evidence  that  the  borough  took  any  of  the  pro- 
perty of  the  plaintiffs  and  converted  it  to  their  own  use,  so  as  to 
entitle  the  plaintiffs  to  recover  in  troter,  and  that  the  plaintiffs, 
therefore,  waiving  the  tort,  cannot  recover  in  assumpsit. 

10.  If  plaintiffs  were  a  fire  company  in  the  fire  department 
of  Bethlehem,  and  acquiesced  in  an  ordinance  entitled  "  An  ordi- 
nance relative  to  chief  engineer,  assistants  and  fire  department," 
passed  July  5th  1872,  and  an  ordinance  entitled  *'  An  ordinance 
authorizing  a  uniform  badge"  for  the  fire  department  of  the  borough 
of  Bethlehem,"  passed  July  5th  1872,  by  assisting  in  the  choice  of 
a  chief  engineer  and  wearing  the  department  badge,  and  plaintiffs 
voluntarily  disbanding  themselves,  they  are  in  the  same  position 
as  if  they  had  been  disbanded  by  council  under  section  8  of  the 
first  of  said  ordinances,  and  their  reinstatement  is  a  matter 
altogether  "  in  the  option  of  the  council. " 

12.  There  is  no  evidence  that  the  payment  of  the  sum  of 
JIOOO  upon  the  steam-engine  was  a  loan  to  the  borough,  and 
even  if  the  jury  believe  there  was  a  promise  by  the  borough  that 
the  plaintiffs  should  have  an  interest  to  that  extent  in  the  engine, 
no  recovery  can  be  had  in  this  action  for  the  sum  so  paid,  as  the 
plaintiffs  have  failed  to  show  that  the  borough  has  ever  sold  the. 
engine  or  applied  it  to  other  uses  than  those  for  which  it  was 
originally  purchased. 

In  the  general  charge,  the  court  said  : — 

*  *  *  "  It  is  contended  by  the  defendants  that  the  plaintiffs 
mistook  their  remedy ;  that  they  ought  to  have  gone  into  a  court 
of  equity  or  by  mandamus  raised  the  question  as  to  the  title  to 
and  right  of  possession  by  the  plaintiffs  of  the  property  in  question, 
under  their  charter  of  incorporation,  as  well  as  the  right  of  the  de- 
fendants under  their  charter,  the  general  borough  laws,  and  their 
ordinances.  I  endeavored  to  satisfy  myself  that  the  sole  remedy  in 
this  case  is  a  court  of  equity  or  by  mandamus,  but  in  the  absence 
of  an  express  authority  on  that  point,  I  am  compelled  to  apply 
the  general  rule  of  the  common  law  respecting  the  rights  of  pro- 
perty and  the  remedy  to  enforce  these  rights,  and  therefore  hold 
and  so  charge  you,  [that  while  there  might  have  been  a  concurrent 
remedy  in  a  court  of  equity  or  by  mandamus,  yet  these  plaintiffs,  if 
they  had  the  legal  title  to  the  property,  which  they  allege  the 
defendants  took  and  retained  possession  thereof,  forcibly  and  with- 
out their  consent,  and  under  circumstances  which  would  entitle 
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them  to  recover  against  a  stranger,  they  had  a  right  to  have  and 
maintain  a  common-law  action  against  these  defendants.] 

"  In  this  form  of  action,  in  ordinary  cases,  where  one  person 
receives  the  money  of  another,  or  where  he  receives  such  money, 
which  in  good  conscience  he  has  no  right  to  retain,  or  where  a 
person  lays  out  and  expends  money  for  the  use  of  another,  at  his 
request,  either  express  or  implied,  the  law  implies  a  promise  to 
pay  the  money  so  received,  laid  out  and  expended.  *  *  * 

"  First.  It  is  contended  on  the  part  of  the  plaintiffs  that  if  the 
jury  find  from  the  evidence  that  they  were  the  lawful  owners  of 
the  property  mentioned  in  the  bill  of  particulars,  and  that  the 
defendants  forcibly  and  without  plaintiffs*  consent  took  out  of 
their  possession  this  property  and  retained  it,  that  they  have  the 
right  to  waive  the  tort,  and  recover  the  value  of  the  same  with 
interest  in  this  form  of  action  under  the  count  for  money  had 
and  received.  We  say  to  you  that  such  is  the  law,  and  it  is 
immaterial  whether  you  find  that  they  held  such  property  abso- 
lutely or  in  trust  for  the  uses  and  purposes  provided  for  by  their 
charter.  *  *  *  If^  therefore,  you  find  that  any  property  included 
in  plaintiffs'  bill  of  particulars  was  in  possession  of  the  plaintiffs 
on  the  3d  of  July  1873,  and  before  bringing  of  the  suit,  which  was 
simply  loaned  to  them  by  said  society  or  some  one  else ;  which  was 
never  given  to  them,  or  which  they  did  not  purchase  or  contribute 
themselves,  then  as  to  such  property  the  plaintiffs  did  not  have 
title  to  recover  in  this  form  of  action.  If  they  only  had  the  law- 
ful possession  of  such  property  and  it  was  taken  by  force  and  with- 
out their  consent,  they  could  in  an  action  of  trespass  recover  dam- 
ages for  depriving  them  of  their  possession,  but  they  could  not 
recover  the  value  of  the  property  in  any  form  of  action. 

"  What  other  property  was  there  which  belonged  exclusively  to 
the  plaintiffs  and  which  was  in  their  exclusive  possession  at  the 
time  of  the  alleged  trespass  by  the  defendants,  and  which  was  ac- 
quired by  the  plaintiffs  in  the  manner  I  have  already  stated  ?  If 
you  find  from  the  weight  of  the  evidence  that  they  then  had  such 
property,  that  they  had  it  in  their  exclusive  possession  and  that  it 
was  acquired  by  them  in  that  way,  and  is  included  in  said  bill  of 

farticulars,  unless  something  else  shall  appear  in  the  case,  to  which 
shall  call  your  attention  shortly,  the  plaintiffs  would  be  entitled 
to  recover  the  value  of  said  property,  together  with  mterest,  if  you 
find  from  the  weight  of  the  evidence  that  it  was  forcibly  taken  out 
of  their  possession  by  the  defendants  in  their  corporate  capacity 
before  the  bringing  of  the  suit,  and  either  retained  it  or  delivered 
it  over  to  another  company,  without  the  consent  and  against  the 
will  of  the  plaintiffs.  Or  if  the  defendants  before  the  bringing  of 
this  suit,  obtained  possession  of  said  property  by  the  express  or 
implied  consent  of  plaintiffs  of  their  acts  and  conduct,  and  the 
plaintiffs  before  the  bringing  of  the  suit  made  a  demand  upon  the 
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defendants  for  the  same  and  they  refused  to  deliver  it  up,  the 
plaintiffs  can  recover.  But  if  you  cannot  find  from  the  weight  of 
the  evidence  that  the  property  in  question  was  the  property  of 
plaintiffs,  or  if  you  find  that  it  was  their  property,  but  cannot  find 
that  this  property  was  taken  by  the  defendants  in  their  corporate 
capacity  by  force  or  by  appearance  of  force  or  by  the  exhibition 
of  authority,  but  that  they  got  possession  of  the  same  by  the  con- 
sent express  or  implied  of  the  plaintiffs,  for  the  purpose  of  subserv- 
ing the  interest  of  the  people  of  Bethlehem  at  that  time,  and  there 
was  no  demand  m?ide  by  the  plaintiffs  upon  the  defendants  to 
deliver  up  the  same  before  suit  brought,  then  I  say  to  you  that 
the  plaintiffs  cannot  recover  in  this  case  the  value  of  said  property  ; 
and  I  say  further  to  you  that  the  mere  bringing  of  this  suit  is  not 
such  a  demand  required  by  law.  *  *  * 

"If  the  defendants  sold  any  property  that  belonged  to  the 
plaintiffs,  and  appropriated  the  money,  whatever  money  they  re- 
ceived for  such  property  sold,  and  you  find  the  property  belonged 
to  plaintiffs,  the  defendants,  in  their  action,  are  bound  to  pay 
over  the  same,  and  the  plaintiffs  can  recover  in  this  form  of 
action.         , 

[If  the  plaintiffs  lent  to  the  defendants  a  sum  of  money  to 
purchase  a  steamer  with,  or  if  they  paid  this  money  in  the  pur- 
chase of  it,  at  the  request  of  the  defendants,  express  or  implied, 
and  by  their  conduct  afterwards  ratified  it,  then  you  can  find  in 
fevor  of  the  plaintiffs  the  amount  of  money  so  paid  by  them,  with 
interest.]  If  they  lent  it  to  the  defendants,  and  you  find  they 
agreed  to  pay  it  back,  they  can  recover  that  amount  as  a  loan,  with 
interest.  If  they  paid  it  for  the  use  of  the  defendants,  either  by 
the  express  or  implied  assent  of  the  defendants,  or  it  w^as  after- 
wards ratified,  then  the  plaintiffs  are  entitled  to  receive  the  amount 
of  money  so  paid.  [If  they  paid  money  in  the  repair  of  property 
belonging  to  the  borough,  and  it  was  necessary  to  be  paid  to  make 
it  efiicient  for  the  use  of  the  borough,  then  we  say  to  you  that  the 
plaintiffs  can  recover  for  whatever  money  was  paid,  as  the  evi- 
dence satisfies  you  in  this  case.]  ♦  ♦  * 

"  I  may  say  here,  in  a  general  way,  that  when  disbanding  is 
spoken  of,  you  will  bear  in  mind  that  the  disbandment  of  the  com- 
pany, by  which  they  separated  themselves  and  did  not  act  any 
more,  would  not  in  law  constitute  a  dissolution  of  the  corporation. 
The  corporation  still  exists,  that  in  one  sense  is  perpetual,  unless 
it  is  limited  by  the  act  creating  it,  or  it  may  become  limited  if 
the  parties  who  have  an  interest  in  it  go  in  the  courts  and  seek  a 
dissolution,  or  if  they  have  committed  some  acts  by  which  they 
have  forfeited  their  franchise,  and  a  proper  party  goes  before  a 
proper  tribunal  and  has  the  corporation  dissolved.*' 

The  verdict  was  for  the  plaintiffs  for  $2975.14. 

The  defendants  took  a  writ  of  error.     They  assigned  for  error, 
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1.  The  answer  to  plaintiflFs'  second  point. 

2.  The  answers  to  plaintiflFs'  seventh  and  eighth  points. 

3.  4.  The  answers  to  plaintiffs'  tenth  and  thirteenth  points. 
5-7.  The  answers  to  defendants*  jSrst,  second,  and  third  points. 
8-11.  The   answers   to   defendants'   fifth,    sixth,  seventh   and 

eighth  points. 

12.  The  answer  to  defendants'  tenth  point. 

13.  The  answers  to  defendants'  twelfth  point. 
14-18.  The  parts  of  the  charge  in  brackets. 

W.  E.  DoBter  and  E,  J.  Fox^  for  plaintiffs  in  error, — This  was 
a  charity ;  the  plaintiffs  held  it  in  trust  for  the  inhabitants  of  the 
town  and  they  could  not  refuse  to  use  it  to  protect  the  property 
of  the  town  from  fire :  Magill  v.  Brown,  Brightly's  Rep.  405 ; 
Thomas  v.  EUmaker,  1  Pars.  Cas.  107  ;  Attorney  General  v.  Heelis, 
2  Sim.  &  St.  67 ;  Witman  v.  Lex,  17  S.  &  R.  90 ;  Babb  v.  Reed, 
5  Rawle  151;  Unangst  v,  Shortz,  5  Whart.  519;  Church  v. 
Remington,  1  Watts  218;  Pepper's  Will,  1  Pars.  Cas.  436; 
Wright  V,  Linn,  9  Barr  435.  Bethlehem  being  a  municipal  cor- 
poration was  the  only  legal  representative  of  its  inhabitants  and 
had  in  charge  whatever  related  to  the  public  good  and  the  general 
welfare :  1  Dillon  on  Mun.  Corp.  92,  93.  A  court  of  equity  had 
exclusive  jurisdiction  over  this  property,  as  trust  property :  Thomas 
V.  EUmaker,  mpra ;  King  v.  Strafford,  3  Term  R.  646.  The 
property  was  trust  property ;  a  court  of  equity  has  exclusive  juris- 
diction of  it :  Act  of  June  16th  1836,  sect.  13,  par.  6,  Pamph.  L. 
789,  1  Br.  Purd.  590,  pi.  1 ;  Foley  v.  Tovey,  4  P.  F.  Smith  190 ; 
Kisor's  Appeal,  12  Id.  428;  Roshi's  Appeal,  19  Id.  467.  The 
payment  of  the  $1000  towards  the  steam-engine  was  voluntary  and 
no  recovery  can  be  had  for  it :  2  Comyn  on  Cont.  151 ;  1  Pars, 
on  Cont.  304,  305;  2  Kent's  Com.  616.  There  could  be  no 
recovery  without  demand  and  refusal :  1  Chitty's  PI.  155. 

S.  E.  Green  (with  whom  was  W.  W.  Schuyler)^  for  defendants 
in  error. — A  corporation  can  be  dissolved  only  by  judicial  pro- 
ceedings under  the  Acts  of  April  9th  1856,  sect.  1,  Pamph.  L. 
293 ;  April  4th  1872,  sect.  1,  Pamph.  L.  40,  1  Br.  Purd.  285, 
pi.  21,  22.  A  party  may  waive  the  tort  and  recover  in  assumpsit : 
McCullough  V.  McCullough,  2  Harris  295 ;  Doysher  v.  Triebel, 
14  P.  F.  Smith  386. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court.  May 
8th  1876. 

Two  controlling  questions  arise  under  the  eighteen  assignments 
of  error.  The  one  involves  a  consideration  of  the  rights  of  the 
defendant  in  the  property  in  question ;  the  other  whether  it  has 
selected  the  proper  form  of  action  to  assert  these  rights. 
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The  defendant  in  error  was  duly  incorporated  by  the  Court  of 
Common  Pleas  of  Northampton  county  on  the  6th  of  October  1853. 
The  company  had  had  an  existence  and  organization  as  a  fire 
company  for  some  fifty  years  prior  to  its  incorporation. 

Tlie  application  for  the  charter  avers  that  *^the  said  corporation 
is  intended  to  be  situated  in  the  borough  of  Bethlehem  "  in  said 
county.  The  charter  declares  that  the  incorporators  have  for  their 
*'  object,  the  protection  of  the  property  of  our  fellow-citizens  from 
fire."  Thus  the  sole  purpose  for  which  it  was  incorporated  is 
clearly  and  distinctly  expressed. 

Its  object  was  not  for  the  private  gain  and  profit  of  its  members, 
but  for  the  public  benefit.  It  existed  for  no  other  or  different 
purpose.  The  property  which  it  acquired,  in  aid  of  its  object,  was 
therefore  for  charitable  uses.  While  the  statute  of  43  Eliz.,  c.  4, 
of  charitable  uses,  is  not  extended  to  Pennsylvania,  yet  the  prin- 
ciples of  it  as  applied  by  chancery  in  England,  have  long  been 
recognised  as  in  force  here  by  common  usage :  Witman  v.  Lex,  17 
S.  &  R.  90 ;  Babb  v.  Reed,  6  Rawle  151 ;  Methodist  Church  v. 
Remington,  1  Watts  218  ;  Magill  v.  Brown,  C.  C.  U.  S.  (Brightly's 
Rep.  347) ;  Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas.  98 ;  Pepper's 
Will,  Id.  436  ;  7  Johns.  Ch.  294 ;  Wright  v.  Linn,  9  Barr  435. 

In  most  of  these  cases,  the  rule  was  applied  to  voluntary  associ- 
ations or  unincorporated  companies.  When  applied  to  incorpo- 
rated companies  the  reason  is  stronger,  and  the  duty  of  a  court  of 
equity  under  our  statute  is  free  fron  doubt. 

The  first  section  of  the  Act  of  6th  April  1791,  3  Sm.  Laws  20, 
authorized  the  incorporation  of  citizens  of  this  Commonwealth  for 
"any  literary,  charitable  or  religious  purposes."  Section  1  of 
the  Act  of  8th  April  1833,  Pamph.  L.  238,  extends  the  provisions 
of  the  previous  act  to  beneficial  societies  and  associations,  and  to 
fire-engine  and  hose  companies.  Section  2  declares  that  all 
corporations  established  under  the  foregoing  act  and  all  that  may 
hereafter  be  incorporated  under  this  act  shall  be  able  and  capable 
in  law  to  take  and  hold  real  and  personal  estate,  "  to  be  employed 
and  disposed  of  according  to  the  objects,  articles,  and  conditions 
of  the  instrument  upon  which  the  said  corporations  respectively  are 
as  aforesaid  formed  or  established,  or  according  to  the  articles  and 
by-laws  of  said  corporations  respectively,  or  of  the  will  and  inten- 
tion of  the  donors." 

The  fire  apparatus  of  this  company  was  originally  furnished  by 
the  Moravian  Society,  which  was  the  owner  of  all  the  real  estate 
in  Bethlehem  until  a  few  years  prior  to  the  incorporation  of  the 
company.  As  additional  or  improved  apparatus  was  required,  it 
was  procured  by  subscription,  or  by  fairs,  concerts,  and  similar 
enterprises. 

Within  the  limits  of  its  charter  the  defendant  in  error  had  all 
the  rights  of  a  corporation — it  held  the  legal  title  to  property — yet 
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it  held  it  in  trust  for  the  uses  and  purposes  of  its  creation,  that  was 
for  the  protection  of  the  property  of  their  fellow-citizens  from  fire. 
It  had  no  right  to  divest  the  property  of  that  general  trust  nor  to 
divert  it  from  that  general  purpose.  The  corporation  may  in  good 
faith  dispose  of  any  specific  article,  using  the  proceeds  thereof  in 
the  acquisition  of  new  or  improved  apparatus,  to  be  used  for  the 
purpose  mentioned  in  its  charter.  In  whatever  form  the  company 
changes  the  property,  the  trust  still  inheres.  It  cannot  sell  it  and 
divide  the  proceeds  among  its  members. 

The  company  held  its  property  subject  to  the  supervisory  power 
of  a  court  of  equity.  By  the  13th  section  of  the  Act  of  16th  June 
1836,  the  Supreme  Court  and  the  several  Courts  of  Common  Pleas 
are  given  all  the  jurisdiction  and  power  of  a  coUrt  of  chancery,  so 
far,  inter  alia,  as  relates  "  to  the  supervision  and  control  of  all 
corporations  other  than  those  of  a  municipal  character." 

It  is  true  among  the  enumerated  powers  vested  in  the  corporate 
oflicers  of  a  borough  by  section  2  of  the  Act  of  3d  April  1851, 
Purd.  Dig.  168,  is  one  "  to  make  regulations  relative  to  the  cause 
and  management  of  fires,**  and  to  "  authorize  the  borough  author- 
ities to  appropriate  money  for  the  purchase  of  fire-engines  for  the 
use  of  said  boroughs  and  to  fire  companies."  But  a  right  to  make 
a  general  regulation  relative  to  the  management  of  fires,  gives  no 
right  to  the  borough  authorities  to  take  out  of  the  possession  of  an 
incorporated  company  the  fire-engines  and  apparatus  which  is  nut 
owned  by  the  borough.  It  is  not  given  to  the  borough  authorities 
to  decide  that  the  company  has  forfeited  all  its  rights  to  the  posses- 
sion and  custody  of  the  property  it  holds  in  trust,  and  therefore 
has  no  rights  entitled  to  respect.  The  borough  may  purchase  and 
own  fire-engines  or  apparatus,  or  it  may  appropriate  money  as  a 
donation  to  a  fire  company  to  assist  in  their  purchase.  What  the 
borough  owns  herself,  she  may  take  possession  of  and  control  or 
sell  it.  What  an  incorporated  company  owns  the  borough  cannot 
control  in  that  manner. 

In  case  the  contributors  to  the  erection  of  a  church  edifice, 
discover  the  corporation  is  not  using  it  according  to  the  trust  for 
which  it  is  held,  surely  it  will  not  be  contended  that  they  on  their 
own  motion  can  go  and  take  adverse  possession  of  the  building. 
The  property  does  not  belong  to  the  contributors,  but  to  the  cor- 
poration, to  be  used  by  the  corporation  according  to  its  charter. 

The  same  principle  applies  to  a  fire  company.  Whatever  may  be 
subscribed  or  otherwise  donated,  is  given  to  the  corporation  to  be 
used  by  it  for  the  object  and  purpose  declared  in  its  charter.  The 
rights  ofcestuis  que  truBtenU  therein  must  be  protected  and  enforced 
in  and  through  the  courts :  Roshi's  Appeal,  19  P.  F.  Smith  462. 
The  fire  company  is  the  legal  custodian  of  the  property,  and  is 
entitled  to  notice  and  hearing  before  its  rights  shall  be  impaired. 
'Nor  was  the  corporation  deprived  of  this  right  by  the  fact  that  a 
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portion  of  its  members  assembled  without  notice  and  in  an  irregular 
manner  and  favored  the  disbanding  of  the  company.  The  action 
then  had  was  insufficient  to  work  a  legal  dissolution  of  the  corpora- 
tion or  destroy  its  rights  of  property.  The  first  section  of  the  Act 
of  9th  April  1856,  Purd.  Dig.  285,  pi.  21,  prescribes  the  manner 
in  which  a  corporation  may  be  dissolved  on  its  own  petition  by  the 
Common  Pleas  of  the  proper  county.  A  temporary  non-user  of 
the  property  did  not  divest  the  rights  of  the  company  therein  : 
Wright  V,  Linn,  supra  ;  McKissick  v.  Pickle,  4  Harris  148.  We 
conclude  therefore  that  the  plaintiff  in  error  has  no  just  cause  to 
complain  of  the  answers  of  the  court  in  regard  to  its  assumed  claim 
of  right  to  the  possession  of  the  property. 

The  tenth  assignment  strikes  at  the  form  of  the  action.  The 
declaration  was  in  assumpsit.  This  action  cannot  be  sustained 
unless  there  was  an  express  contract,  or  the  law  will  imply  a  con- 
tract :  1  Chit.  PI.  99.  It  does  not  lie  for  a  chattel  illegally  detained  : 
Willet  V.  Willet,  8  Watts  277.  The  plaintiff  cannot  waive  the 
tort  and  recover  the  value  of  the  goods  unless  the  tort  feasor  has 
sold  the  article  and  received  the  money :  Id. ;  Gilman  v.  Wilbur, 
12  Pick.  120,  or  where  he  has  taken  it  as  merchandise  to  market 
for  the  purpose  of  sale  and  in  the  absence  of  any  evidence  to  rebut 
the  presumption  of  a  sale  and  receipt  of  the  money :  McCullough 
V.  McCullough,  2  Harris  295.  This  case  was  correctly  said  to  be 
ruled  by  Longchamp  v.  Kenny,  1  Doug.  132,  K.  B.,  but  in 
referring  to  that  case  the  remarks  of  Mr.  Justice  Burnside  are 
calculated  to  convey  a  wrong  impression  as  to  the  extent  to  which 
it  goes. 

The  facts  of  the  case  were  that  tickets  for  a  masquerade  party 
had  been  delivered  to  each  plaintiff  and  defendant  to  sell  and 
account  for  or  return  after  the  party.  The  defendant  got  posses- 
sion of  one  ticket  that  had  been  delivered  to  the  plaintiff.  On 
demand  the  defendant  refused  to  pay  for  it  or  to  give  any  satis- 
factory answer.  Thereupon  the  plaintiff  paid  for  it,  and  then 
brought  suit  against  the  defendant.  The  declaration  was  for 
money  had  and  received,  and  for  money  paid. 

In  delivering  the  opinion  of  the  court,  Lord  Mansfield  said, 
"  If  he  sold  the  ticket  and  received  the  value  of  it,  it  was  for  the 

Elaintiff*s  use,  because  the  ticket  was  his.     Now  as  the  defendant 
as  not  produced  the  ticket,  it  is  a  fair  presumption  that  the  de- 
fendant had  actually  received  the  money  for  the  ticket. 

If  goods  be  sent  to  a  merchant  who  refiises  to  receive  them 
because  they  are  not  such  as  he  ordered,  and  under  pretext  of 
re-delivering  them,  substitutes  spurious  articles,  and  the  genuine 
ones  are  not  returned  or  accounted  for,  the  owner  may  waive  the 
tort  and  recover  the  price  for  which  they  may  be  presumed  to  have 
been  sold  by  the  defendant,  in  an  action  for  money  had  and  re- 
ceived ;  but  not  for  goods  sold  and  delivered :  Gray  v,  Griffith,  10 
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Watts  431.  When  one  tortiously,  in  possession  of  another's  goods 
converts  them  into  money  or  securities,  assumpsit  for  money  had 
and  received  may  be  maintained.  This  suit  is  governed  by  equi- 
table principles,  and  lies  only  where  the  defendant  ex  cequo  et  bono 
ought  to  refund  the  money  received :  Deysher  v.  Triebel,  14  P. 
F.  Smith  383.  In  many  cases  where  the  defendant  has  received 
goods  wrongfully,  a  contract  for  the  purchase  will  be  inferred  and 
the  plaintiff  may  waive  the  tort  and  recover  the  amount  in  an 
action  for  goods  sold  and  delivered :  1  Leigh's  Nisi  Prius  91 ;  but 
if  there  be  no  unfair  dealings  or  other  circumstances  from  which 
an  implication  may  arise  under  such  a  count  a  recovery  cannot  be 
had  of  the  value  of  specific  articles  in  the  possession  of  the  defend- 
ant, claimed  as  the  property  of  the  plaintiff:  Deysher  v.  Triebel, 
Bupra. 

Turning  to  the  facts  in  this  case,  we  find  that  the  borough  au- 
thorities took  possession  of  the  property  on  the  3d  of  July  1873, 
by  exercising  dominion  and  control  over  it.  They  retained  it  in 
its  specific  form  when  this  suit  was  brought,  four  days  thereafter. 
The  possession  was  not  taken  fraudulently,  but  under  a  claim  of 
right.  No  conversion  of  it  into  money  or  securities  had  taken 
place.  It  was  merely  detained  and  held.  No  implied  contract  or 
receipt  of  money  can  be  implied.  The  whole  evidence  rebuts  any 
such  presumption.  '  It  follows,  therefore,  that  this  assignment  only 
is  sustained,  and  for  that  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 


Taylor's  Appeal 

1.  Taylor  lent  money  to  Schuon  and  took  two  mortgage,  one  for  $3000, 
which  was  a  first  lien,  the  other  for  $10,000,  prior  to  which  was  a  mechanic's 
lien ;  the  aggregate  was  $656,  more  than  the  amount  advanced  by  Taylor ; 
the  land  was  sold  by  the  sheriff  subject  to  the  $3000.  In  distributing  the 
proceeds,  creditors  alleged  the  $056  were  usurious  and  should  be  deducted 
from  the  $10,000.  Hdd,  that  Taylor  having  advanced  more  than  $10,000, 
he  was  entitled  to  receive  the  whole  amount  due  on  that  mortgage. 

2.  A  creditor  having  two  securities  for  the  same  debt  may  avail  himself 
of  either  until  he  has  received  his  whole  legal  claim. 

3.  The  court  below  in  distribution  apportioned  the  $656  between  the  two 
mortgages ;  Hdd  to  be  error. 

March  23d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mercuk, 
Gordon,  Paxson  and  Woodward,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Lehigh  county :  Of 
January  Term  1875,  No.  158. 

In  the  distribution  of  the  proceeds  of  the  sherifTs  sale  of  the 
real  estate  of  Herman  Schuon. 

On  the  7th  of  January  1875,  the  sheriff  paid  into  court  as  the 
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Jroceeds  of  the  sale,  the  sum  $19,044.62.  On  the  next  day  Charles 
I.  Runk,  Esq.,  was  appointed  auditor  to  report  distribution. 

The  real  estate  sold  consisted  of  two  lots  referred  to  in  the  pro- 
ceedings as  No.  1  and  No.  2  ;  No.  1  was  sold  subject  to  a  mortgage 
of  $3000  which  will  be  referred  to  hereafter. 

The  facts  as  reported  by  the  auditor  are  in  substance  as  fol- 
lows : — 

Schuon  in  1874  being  largely  indebted  and  executions  pressing 
him,  applied  to  William  H-.  Taylor,  who  agreed  to  lend  him  $10,000, 
for  which  he  was  to  have  as  security  a  first  mortgage  on  No.  2,  the 
money  to  be  applied  by  Taylor  to  the  payment  of  the  liens  on  No. 
2.  The  mortgage  was  executed  and  it  was  afterwards  ascertained 
that  $10,000  would  not  be  sufficient  to  pay  all  the  liens.  An 
arrangement  was  then  made  that  Taylor  should  take  an  assignment 
of  the  $3000  mortgage,  which  was  held  by  a  bank  as  collateral 
security,  and  advance  enough  to  discharge  the  liens  against  Schuon  ; 
this  being  completed,  Taylor  recorded  his  $10,000  mortgage.  The 
whole  amount  advanced  by  him  was  $12,643.56 ;  for  this  he  held 
as  security  the  two  mortgages  amounting  together  to  $13,000.  Pre- 
viously to  the  recording  of  the  $10,000  mortgage  repairs  had  been 
done  to  the  building  on  No.  2  and  the  mechanic's  lien  for  them 
was  entered  afterwards.  In  consequence,  this  mortgage  did  not 
become  a  first  lien  as  was  designed,  and  it  was  discharged  by  the 
sherifiTs  sale;  Taylor,  therefore,  had  to  come  upon  the  fund  in 
court,  which  was  sufficient  to  pay  the  $10,000  mortgage  and  sub- 
sequent liens  in  full,  except  a  judgment  in  favor  of  fi.  C.  Roth, 
for  $1750,  entered  November  27th  1874. 

Before  the  auditor,  Taylor  claimed  that  $656.44,  the  diifcrcncc 
between  the  money  advanced  by  him  and  the  amount  of  the  two 
mortgages,  had  been  allowed  to  him  by  Schuon  under  a  contract, 
for  his  services  in  procuring  the  money  for  him.  The  subsequent 
lien  creditors  claimed  that  the  sum  of  $656.44  was  usurious  interest 
and  therefore  should  be  deducted  from  the  amount  to  which  Taylor 
would  apparently  be  entitled  and  be  appropriated  for  their  benefit. 

The  auditor  reported :  *  *  * 

"It  seems  clear  that  Mr.  Taylor  did  perform  services  for 
which  he  would  be  entitled  to  compensation  if  he  were  not  the 
lender  of  the  money.  The  fact  that  he  is  the  lender  should  not 
deprive  him  of  his  right  to  compensation,  if  his  services  were  not 
the  mere  pretext  to  evade  the  law  against  usury. 

"  The  view  we  take  of  the  case  relieves  us  from  deciding  whether 
Mr.  Taylor  is  entitled  to  retain  the  $656.44  as  compensation  for 
services,  or  not.  Under  the  arrangement  for  the  $10,000  loan, 
that  money  was  to  be  applied  in  discharge  of  liens  upon  the  pro- 
perty to  be  covered  by  the  mortgage  to  secure  that  loan.  After 
this  mortgage  had  been  executed,  recorded  and  part  of  the  money 
paid  out  by  Taylor,  it  was  found  that  $10,000  would  not  reach, 
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and  Taylor  says  he  refused  to  furnish  more  money  without  being 
secured.  It  was  then  agreed  that  Taylor  should  receive  an  assign- 
ment of  a  $3000  mortgage,  known  as  the  Eagan  mortgage,  cover- 
ing No.  1,  of  defendant's  real  estate.  An  assignment  of  this  mort- 
gage was  executed  August  22d  1874  *  *  *  Mr.  Schuon  and  Mr. 
Taylor  seem  to  regard  it  as  security  for  the  money  advanced  by 
Mr.  Taylor  above  the  $10,000.  As  that  mortgage  (?3000)  is  not 
discharged  by  the  sheriffs  sale,  neither  its  validity,  nor  the  sum 
due  upon  it,  is  in  question  before  me.«  In  compliance  with  his 
engagement  to  lend  $10,000,  Mr.  Taylor  furnished  more  than  that 
sum,  which  was  applied  in  discharge  of  the  liens  on  the  property 
to  be  covered  by  his  mortgage.  *  *  * 

*'  Mr.  Taylor  has,  therefore,  in  the  judgment  of  the  undersigned, 
furnished  the  full  sum  secured  by  the  $10,000  mortgage,  and  is 
entitled  to  be  paid  that  sum  out  of  the  money  in  court  with  inter- 
est thereon  from  August  11th  1874,  to  April  12th  1875,  the  date 
of  sheriffs  sale.  This  has  been  allowed  him  in  the  distribu- 
tion." *  *  * 

He  therefore  awarded  to  Taylor  $10,400,  the  amount  of  princi- 
pal and  interest  due  on  his  mortgage,  and  to  Roth,  the  last  lien 
creditor,  $434.88,  leaving  still  due  to  him  the  sum  of  $1356.42. 

Roth  filed  exceptions  to  the  report  of  the  auditor,  viz. : — 

1.  Awarding  to  Taylor  the  full  amount  of  his  mortgage  and  in- 
terest. 

2.  Allowing  him  $656.44,  the  amount  retained  from  the  $10,000 
lent  to  Schuon. 

4.  AUowiYig  Taylor  usurious  interest  on  his  mortgage. 

In  his  opinion  on  the  exceptions,  Longaker,  r.  J.,  amongst 
other  things,  said : — 

"  *  *  *  The  property  upon  which  the  Eagan  ($3000)  mortgage 
rests  has  been  sold  subject  to  this  mortgage ;  and  the  $10,000 
mortgage  has  been  discharged,  from  the  fact  that  a  mechanic's 
lien  was  filed  subsequently  to  its  entry.  It  is  therefore  contended 
by  counsel  for  Mr.  Taylor,  that  the  $656.44  retained  by  him — if 
found  to  be  a  bonus — will  attach  itself  to  the  Eagan  mortgage ; 
and  as  that  mortgage  is  not  discharged,  the  court  can  institute  no 
inquiry  as  regards  its  legal  status.  *  *  * 

"  An  examination  of  the  testimony  warrants  the  conclusion,  that 
this  sum  was  retained  as  a  bonus,  and  it  must  therefore  be  treated 
as  usurious  interest  attaching  itself  to  the  entire  transaction ;  and 
a  proper  equitable  disposition  will  be  a  pro  rata  distribution  of  the 
$656.44  upon  the  sum  of  $12,343.56.  *  *  *  The  pro  rata  dis- 
tribution  will  be  about  531-1000,  which  on  $10,000  will  be  $531 ; 
this  latter  sum  will  therefore  be  deducted  from  the  distribution 
allowed  Mr.  Taylor,  and  added  to  the  claim  of  B.  C.  Roth. 

"  And  now,  14th  January  a.  d.  1876,  it  is  decreed  that  the 
report  be  modified  by  reducing  the  allowance  to   Taylor  on  his 
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mortgage  to  the  sum  of  $9869,  and  increasing  the  distrihution  to 
B.  C.  Roth  on  his  judgment  of  ?1750  to  the  sum  of  ?965.88.'' 

Taylor  appealed  to  the  Supreme  Court  and  assigned  this  decree 
for  error. 

E.  Harvey^  for  appellant. 

Wa  H.  Sowden^  for  appellee. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
8th  1876. 

Conceding  all  that  can  be  asked,  that  the  advances  by  Taylor 
to  Schuon  constituted  one  debt,  for  which  two  several  mortgages 
were  taken  as  securities,  and  that  the  sum  of  $656.44,  the  diflfer- 
-ence  between  the  amount  of  these  two  mortgages  and  the  sum 
actually  advanced,  was  usurious,  it  is  not  easy  to  comprehend  upon 
what  principle  of  law  or  equity  the  usury  is  to  be  apportioned  be- 
tween these  two  mortgages.  The  opinion  of  the  learned  judge 
below  does  not  enlighten  us.  A  creditor  who  has  several  securi- 
ties for  the  same  debt,  has  a  right  to  avail  himself  of  any  one  of 
them,  until  he  has  realized  his  whole  legal  claim,  principal  and 
interest.  If  Taylor  had  sued  out  the  $10,000  mortgage,  he  would 
have  been  entitled  to  a  judgment  for  the  whole  amount,  principal 
and  interest,  for  after  receiving  it,  there  would  still  have  been  a 
balance  due  him,  for  which  he  must  look  to  his  other  security. 
That  other  security  he  may  never  realize  or  not  in  full.  If  both 
mortgages  had  been  turned  into  money,  and  it  was  thus  legally 
ascertained  that  there  was  more  than  enough  to  pay  Taylor  his 
debt  in  full  with  legal  interest,  there  might  then  have  arisen  a 
question  of  marshalling  the  assets,  there  being  two  separate  funds. 
Here  there  was  but  one  fund  in  court,  upon  which  the  $10,000 
mortgage  stood  as  an  undoubted  lien,  and  the  Eagan  mortgage 
not  a  lien.  It  seems  to  us  that  there  was  error  in  the  decree  of 
the  court  below. 

Decree  reversed,  and  now  record  remitted  that  distribu- 
tion may  be  decreed  according  to  the  report  of  the 
commissioner. 
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Van  Auken  versus  Dunning. 

1.  Van  Auken  gave  a  note  to  Everett  for  $3340 ;  judgment  was  entered 
on  it ;  Everett  assigned  $2500  of  it  to  Dunning ;  on  f^davit  of  Van  Auken 
the  judgment  was  opened  and  he  let  into  a^defence.  On  the  trial  he  offered 
to  prove  that  Dunning  lent  him  $2500  in  New  York  at  a  rate  of  interest 
usurious  by  the  laws  of  that  state ;  that  Van  Auken  procured  the  assign- 
ment of  the  judgment  as  collateral  security  for  the  loan,  it  having  been  paid 
by  the  money  borrowed  from  Dunning,  neld,  that  this  would  not  be  a  de- 
fence, Dunning  was  entitled  to  recover  the  amount  lent  and  legal  interest. 

2.  The  offer  not  being  to  show  that  the  contract  was  void  for  usury  by  the 
laws  of  New  York,  the  presumption  was  that  they  were  the  same  as  in 
Pennsylvania,  and  the  contract  was  to  be  treated  as  void  only  for  the  excess 
of  interest. 

March  23d  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Pike  county:  Of 
January  Term  1876,  No.  126. 

On  the  15th  of  June  1872,  judgment :  Francis  Everett  against 
D.  M.  Van  Auken,  was  entered  in  the  Court  of  Common  Pleas  of 
Pike  county,  on  the  following  note : — 

"$3340.00.  On  the  first  day  of  January  A.  D.  1873,  for  value 
received,  I  promise  to  pay  Francis  Everett,  or  order,  three  thousand 
three  hundred  and  forty  dollars,  without  defalcation  or  discount, 
with  interest  froi^i  the  date  hereof,  and  I  do  hereby  confess  judg- 
ment for  the  above  sum,  with  interest  and  costs  of  siiit,  and  do 
hereby  empower  any  attorney  of  the  courts  of  record  of  this  state 
or  elsewhere,  or  the  prothonotary  thereof,  to  enter  the  said  judg- 
ment of  record,  with  release  of  all  errors,  hereby  waiving  the 
exemption  laws  of  this  Commonwealth  exempting  property  from 
levy  and  sale  on  execution  and  the  right  of  inquisition,  with  con- 
fession of  condemnation. 

Witness  my  hand  this  12th  June  A.  D.  1872. 

D.  M.  Van  Auken." 

Subsequently,  by  an  assignment  by  a  separate  writing,  stating 
the  docket  entries  of  the  judgment,  it  was  assigned  as  follows: — 

"For  and  in  consideration  of  the  sum  of  two  thousand  five 
hundred  dollars  to  me  in  hand  paid  by  Braddock  R.  Dunning,  I 
do  hereby  assign,  transfer,  and  set  over  unto  the  said  Braddock  R. 
Dunning,  his  executors,  administrators,  and  assigns,  two  thousand 
five  hundred  dollars  of  the  above  stated  judgment,  and  said  judg- 
ment for  said  amount  is  hereby  assigned,  transferred,  and  set  over, 
with  interest  from  the  date  hereof,  and  direct  that  said  judgment, 
to  the  amount  of  two  thousand  five  hundred  dollars,  be  marked  to 
his  use — said  amount  to  be  collected  without  recourse  to  plaintiff. 

Witness  my  hand  this  seventh  day  of  May  A.  D.  1873. 

Francis  Everett." 
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Upon  the  petition  and  affidavit  of  the  defendant  that  he  had  a 
legal  defence  to  the  whole  judgment,  the  grounds  of  which  he  set 
out,  the  court  on  the  26th  1874  granted  a  rule  on  Dunning  to 
show  cause  why  the  judgment  should  not  be  opened  and  the  defend- 
ant let  into  a  defence.  On  the  first  of  March  1876  the  rule  was 
made  absolute,  and  an  issue  directed,  in  which  Braddock  R. 
Dunning  was  the  plaintiff  and  Van  Auken  defendant ;  the  note  to 
stand  as  the  declaration  ;  and  the  defendant  to  plead  to  issue.  He 
pleaded  payment  with  leave  to  give  the  special  matters  in  evidence. 

The  case  was  tried  December  21st  1875,  before  Waller,  P.  J. 

The  plaintiff  gave  the  note,  judgment  and  assignment  in  evidence 
and  rested. 

The  defendant  offered  to  prove  that  in  the  spring  of  1873,  he 
made  a  loan  of  $2500  of  Braddock  R.  Dunning,  at  Middletown, 
in  the  state  of  New  York,  at  the  rate  of  seventeen  per  cent,  per 
annum  ;  that  said  loan  was  usurious  by  the  laws  of  the  state  of 
New  York ;  that  as  security  for  said  loan  he  procured  an  assign- 
ment of  $2500  of  the  judgment  given  in  evidence  to  be  made  to 
said  Dunning,  it  having  been  paid  to  said  Everett  by  money  lent 
by  said  Dunning ;  and  that  said  Dunning  only  holds  said  assign- 
ment as  collateral  security  for  said  usurious  loan,  and  the  judg- 
ment was  only  kept  alive  for  that  purpose.  Offered  for  the  pur- 
pose of  defeating  plaintiff's  right  to  recover  under  said  assign- 
ment. 

The  plaintiff  objected  to  the  offer. 

1.  That,  if  the  above  contract  of  loan  was  usurious  under  the 
laws  of  the  state  of  New  York,  and  could  not  be  enforced  by  action 
on  the  ground  of  its  being  void,  then  the  $2500  of  the  judgment 
so  assigned  as  collateral  security  remains  unpaid,  and  the  validity 
of  the  judgment  unimpaired. 

2.  That,  the  original  judgment  being  unimpaired  and  nothing 
alleged  against  it,  nothing  occurring  subsequent  to  its  rendition 
can  be  given  in  evidence  in  this  suit. 

The  offer  was  rejected,  "  as  the  record  of  the  judgment  is  anterior 
to  the  contract  usurious  as  alleged,  and  the  assignment  to  Brad- 
dock R.  Dunning  was  of  the  subsisting  judgment,  to  the  extent  of 
$2500  and  interest,  being  a  part  of  the  judgment." 

A  bill  of  exceptions  was  sealed  for  defendant. 

No  other  evidence  being  offered,  the  court  directed  a  verdict 
for  the  plaintiff  for  $2500  and  interest  on  that  sum. 

The  jury  accordingly  found  for  the  plaintiff  $2743.25. 

The  defendant  took  a  writ  of  error  and  assigned  for  error  the 
rejection  of  his  offer  of  evidence. 

W.  JET.  Jessupy  for  plaintiff  in  error. — The  opening  of  the  judg- 
ment of  itself  let  in  an  inquiry  to  matters  occurring  after  its  entry ; 
31  P.  F.  Smith— 80 


Digitized  by  VjOOQIC 


466  SUPREME  COURT  [Philadelphia 

[Van  Auken  v.  J)uiining.] 

in  such  cases  the  suhstance  is  looked  at,  not  the  form :  Gates  v. 
Johnson,  3  Barr  55 ;  Clark  v.  Douglass,  12  P.  F.  Smith  408. 

By  the  New  York  laws,  1  Revised  Statutes  772,  the  rate  of 
interest  is  fixed  at  seven  per  cent,  per  annum,  and  all  bonds,  notes, 
&c.,  upon  which  a  greater  rate  of  interest  is  reserved  are  declared 
void.  This  money  being  borrowed  in  New  York  and  no  place  of 
payment  being  fixed,  it  was  payable  there,  and  the  contract  is 
governed  by  the  laws  of  that  state :  DeWolf  v.  Johnson,  10  Wheat, 
367  ;  Cope  v.  Alden,  58  Barb.  350 ;  Williams  v.  Fitzhugh,  37 
New  York  444.  Any  security  given  in  payment  or  discharge  of 
an  usurious  security  is  equally  yoid  with  the  original.  The  origi- 
nal taint  of  usury  attaches  to  all  consecutive  obligations  and 
securities  growinc  out  of  the  original  vicious  transaction  :  Vickery 
v.  Dickson,  35  Barb.  96 ;  Campbell  v.  Sloan,  12  P.  F.  Smith 
485 ;  Tate  v.  Wellings,  3  Term  R.  537 ;  Preston  v.  Jackson,  2  Stark. 
237  (212) ;  Bridge  v.  Hubbard,  15  Mass.  96 ;  Tuthill  v.  Davis,  20 
Johns.  285 ;  Walker  v.  Bank  of  Washington,  8  How.  62 ;  Bots- 
ford  v.  Sandford,  2  Conn.  276 ;  Wales  v.  Webb,  5  Id.  150 ;  Dun- 
ning  V.  Merrill,  1  Clarke  C.  R.  252 ;  Reed  r.  Smith,  9  Cowen 
647 ;  Steele  v,  Whipple,  21  Wend.  103 ;  Dow  v.  Schutt,  2  Den. 
621 ;  Harrison  v.  Hannel,  5  Taunt.  780 ;  Irvin  v.  Barrett,  2 
Grant  73 ;  Belt  v.  Lent,  24  Wend.  280. 

F,  M.  Crane  (with  whom  were  J.  Nyce  and  (7.  (7.  Waller.) — 
The  assignment  was  a  Pennsylvania  contract :  2  Parsons  on  Con- 
tracts 95.  In  order  that  a  contract  or  debt  should  be  avoided  as 
usurious,  it  is  necessary  that  it  should  itself  be  tainted  with  usury ; 
for  if  any  subsequent  contract  in  payment  of  the  first  be  usurious, 
the  second  contract  will  be  void,  and  will  therefore  leave  the  origi- 
nal contract  or  debt  wholly  unpaid,  and  it  may  be  enforced  as  if 
the  second  had  not  been  made :  2  Parsons  on  Contracts  392,  and 
authorities  there  cited. 

The  offer  should  have  proposed  to  prove  that  the  contract  was  not 
only  made  but  to  be  performed  in  New  York,  in  order  to  subject  it 
to  the  usury  laws  of  that  state :  Chapman  v.  Robertson,  6  Paige 
627.  As  to  the  character  of  evidence  admissible  in  an  issue  on 
an  open  judgment:  Curtiss  v.  Slosson,  6  Barr  265. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
8th  1876. 

We  see  no  error  in  the  rejection  of  the  defendant's  offer.  It 
was  proposed  to  prove  that  in  the  spring  of  1873,  the  defendant 
made  a  loan  of  the  sum  of  $2500,  of  Sraddock  R.  Dunning,  at 
Middletown,  in  the  state  of  New  York,  at  the  rate  of  seventeen 
per  cent,  per  annum  ;  that  said  loan  was  usurious  by  the  laws  of 
the  state  of  New  York ;  that  with  the  money  thus  obtained  th« 
defendant  paid  Everett,  the  plaintiff  in  the  judgment  in  controversy, 
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the  money  due  thereon  ;  and  in  order  to  secure  the  said  loan, 
Dunning  procured  from  Everett  an  assignment  'of  said  judgment 
in  Dunning's  favor ;  that  the  latter  now  holds  the  judgment  as 
collateral  security  for  said  usurious  loan,  and  for  no  other  purpose. 
Conceding  all  this  to  be  true,  it  would  not  amount  to  a  defence. 
The  plaintiff  would  be  entitled  to  recover  the  ?2500,  actually 
loaned  to  the  defendant,  with  legal  interest.  It  was  not  alleged 
that  any  payment  had  been  made  on  account  of  either  principal 
or  interest.  The  case  was  argued  upon  the  theory  that  the  con- 
tract was  void  by  the  laws  of  the  state  of  New  York.  Had  the 
offer  been  to  show  that  it  was  void,  we  should  have  had  an  entirely 
different  question  before  us.  The  offer  was  to  show  that  the  con- 
tract was  usurious.  Such  contract  is  void  here  only  for  the  ex- 
cess. We  have  no  right  to  presume  it  is  otherwise  in  the  state  of 
New  York. 

The  judgment  is  aflSrmed. 


Kemmerer  verms  Tool  and  Komich,  Assignees  of 

KneiT. 

1 .  It  is  not  good  practice  to  divide  assignments  of  error  into  separate 
clauses  and  namber  them  accordingly. 

2.  Kemmerer  obtained  a  judgment  against  Knerr,  who  afterwards  pur- 
chased land ;  within  two  years  the  judgment  was  revived  by  amicable  scire 
facias  and  confession  ;  within  four  months  of  the  revival  Knerr  was  adjudged 
a  bankrupt.     Held,  that  the  revival  was  not  in  fraud  of  the  bankrupt  laws. 

3.  The  revival  was  not  out  of  the  usual  course  of  business ;  it  was  not 
Kemmerer's  duty  to  inquire  as  to  Knerr's  insolvency. 

4.  It  would  have  been  no  infraction  of  the  bankrupt  law  had  Kemmerer, 
knowing  Knerr' s  insolvency,  issued  execution  on  his  original  judgment  and 
thus  secured  a  lien  by  the  levy  on  the  after-acauired  property  of  Knerr. 

5.  Knerr's  confession  of  judgment  of  revival  was  not  a  preference  volun- 
tarily given  by  him,  within  the  purview  of  the  bankrupt  law. 

6.  When  the  act  of  a  debtor  does  not  hasten  the  remedy  or  give  a  prefer- 
ence or  anj  other  advantage  which  the  creditor  could  not  at  once  have 
secured,  it  is  not  a  fraud  on  the  other  creditors. 

7.  A  mere  passive  non-resistance  to  a  regular  judicial  proceeding  will  not 
show  a  preference  to  a  creditor  or  a  purpose  to  defeat  or  aelay  the  Bankrupt 
Act;  altnough  the  judgment  creditor  may  know  the  insolvency  of  the  debtor. 

8.  A  debtor  consenting  to  an  amicable  action  or  revival,  which  gives  the 
creditor  no  advantage  which  he  could  not  at  once  have  secured  by  ^versary 
process,  does  nothing  beyond  mere  passive  non-resistance. 

March  23th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lehigh  county :  Of 
January  Term  1876,  No.  168. 

This  was  an  action  of  assumpsit,  brought  July  6th  1872,  by 
'James  I.  Tool  and  Charles  W.  Romich,  assignees  in  bankruptcy 
of  E.  H.  Knerr,  against  Martin  Kemmerer. 
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The  action  was  to  recover  from  the  defendant  the  amount  received 
by  him  from  the  proceeds  of  the  sheriflTs  sale  of  Knerr's  property, 
on  a  judgment  alleged  to  have  been  obtained  against  Knerr  in 
fraud  of  the  bankrupt  laws. 

The  case  had  been  before  tried  and  the  judgment  reversed ;  it  is 
reported  in  28  P.  F.  Smith  147. 

The  case  was  again  tried  September  13th  1875,  before  Long- 
aker,  P.  J. 

The  plaintiffs  gave  in  evidence  the  proceedings  under  which 
Knerr,  June  22d  1870,  was  adjudged  a  bankrupt;  also  the  record 
of  a  judgment  against  him  in  favor  of  Kemmerer,  entered  in  the 
Common  Pleas  of  Lehigh  county,  on  the  3d  of  April  1868,  to  Jan- 
uary (Term  1868,  for  $4000 ;  also,  revival  of  the  judgment  to  April 
Term  1870,  by  agreement  of  parties  in  an  amicable  scire  facias, 
dated  May  16th  1870,  and  filed  May  17th. 

Knerr  testified  that  at  the  time  the  judgment  was  originally 
entered,  he  owned  a  tract  of  23  acres  of  ore  land ;  one-half  of 
another  tract  of  ore  land  containing  23  acres;  one-half  of  the  Lyon 
hotel  property  in  Berks  county ;  one-half  of  two  houses  in  the  6th 
ward,  Allentown,  and  of  town  lots  in  Allentown. 

About  the  5th  of  June  1868,  the  witness  sold  his  interest  in  the 
ore  lands,  and  on  that  day,  the  defendant  released  the  lands  from 
the  lien  of  his  judgment ;  about  the  10th  of  April  1869,  he  sold 
his  interest  in  houses  in  Allentown,  and  from  the  purchase-money 
paid  $1350  to  the  defendant,  who  then  released  the  houses  from  the 
lien  of  his  judgment.  Witness  afterwards  bought  a  farm  called 
the  "  Marx  farm  ;"  at  the  time  the  judgment  was  revived,  it  was 
worth  J9000  ;  his  personal  property  was  then  worth  $3300. 

The  witness  testified  much  at  large  as  to  his  property,  debts,  &c. 

On  cross-examination  defendant  proposed  to  him  a  number  of 
questions  as  to  his  insolvency,  his  knowledge  of  it  at  the  time  of 
the  revival,  and  his  intent  to  give  the  defendant  a  preference  over 
his  other  creditors ;  all  which  were  rejected  by  the  court  and  bills 
of  exception  sealed. 

The  defendant,  called  by  the  plaintiffs  as  on  cross-examination, 
testified,  that  he  took  the  revival  when  his  judgment  was  two  years 
old,  because  he  had  released  the  other  properties,  to  cover  all  (he 
real  estate,  to  obtain  a  lien  on  the  Marx  farm.  He  testified,  also, 
that  he  knew  that  Knerr  was  indebted  in  large  amounts.  At  the 
time  of  the  revival  he  did  not  know  that  Knerr  was  insolvent  or 
contemplated  insolvency ;  he  knew,  at  the  time  of  the  revival,  that 
he  could  have  issued  an  execution  and  created  a  lien  on  Knerr's 
real  and  personal  estate.  He  had  issued  a  fieri  facias  and  sold 
Knerr's  interest  in  an  ore  lease. 

There  was  evidence  also  by  the  plaintiffs,  for  the  purpose  of  show- 
ing that  the  defendant  knew  that  Knerr  was  insolvent ;  they  gave 
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evidence  also  that  there  was  a  large  amount  of  record  debts  and 
other  debts  against  Knerr  at  the  time  of  the  revival. 

The  "Marx  farm'*  was  sold  by  the  sheriff  for  $6300.  On  the 
8th  of  November  1870,  the  sheriff  paid  the  defendant,  Kemmerer, 
from  the  proceeds  of  sale,  $2683.27,  "in  full  of  debt,  interest  and 
costs'*  on  his  revived  judgment. 

This  is  the  sum  for  which  the  plaintiffs  brought  this  suit. 

The  following  are  the  defendant's  points  and  their  answers : — 

1.-  The  Bankrupt  Act  is  not  to  be  construed  to  cover  all  cases 
of  insolvency  to  the  exclusion  of  other  judicial  proceedings.  A 
debtor  can  confess  a  judgment  and  allow  his  property  to  be  seized 
on  execution  ;  this  is  not  per  se  an  act  of  bankruptcy. 

3.  A  creditor  holding  a  judgment  may  issue  an  execution  and 
levy  on  the  property  of  the  debtor,  even  though  he  doubts  his  sol- 
vency at  the  time  of  making  the  levy,  and  the  lien  thus  created 
will  be  protected. 

4.  The  defendant,  Kemmerer,  could  have  issued  execution  on 
his  original  judgment,  at  the  time,  or  before  the  revival,  seized 
Knerr's  property,  and  levied  on  the  Marx  farm,  without  commit- 
ting a  fraud  on  the  Bankrupt  Act. 

To  each  of  these  points  the  judge  answered  : — 
"  This  is  a  good  legal  proposition,  but  it  has  no  application  to 
the  issue  trying." 

5.  Kemmerer  having  taken  a  revival  of  the  judgment,  thereby 
giving  time  to  Knerr,  is  evidence  to  rebut  the  presumption  of 
fraud  upon  the  Bankrupt  Act. 

Answer.  "  This  is  a  circumstance  which  may  be  considered  by 

Jou,  if  you  deem  it  of  any  weight,  in  determining  this  question, 
t  is  not  affirmed  as  broadly  as  prayed  for." 

6.  (Kemmerer  might  at  once  have  sued  out  an  execution,  made 
a  levy  on  the  after-acquired  real  estate  of  Knerr,  and  thus  secured 
the  lien  which  he  was  desirous  of  obtaining.)  The  mere  circum- 
stance that  Knerr  consented  to  do  a  thing,  which  in  any  aspect 
was  for  his  (Knerr's)  benefit,  should  not  be  allowed  to  affect  the 
creditor,  with  knowledge  of  insolvency. 

Answer.  "  The  first  part,  aa  a  proposition,  may  be  good  law, 
but  it  has  no  application  to  the  case  trying.  The  remainder  is  a 
circumstance  for  the  jury  to  give  to  it  such  weight,  if  any,  it  may 
be  entitled  to." 

8.  Kemmerer  in  accepting  the  revival  obtained  no  higher  security 
than  he  might  have  obtained  by  issuing  execution,  and,  therefore, 
it  is  no  fraud  on  the  Bankrupt  Act. 

Answer :  "  This  point  as  a  whole  is  answered  in  the  negative." 

The  court  further  charged : — 

*  ♦  *  «  This  action  is  based  upon  the  allegation  that  the  de- 
fendant obtained  a  preference  upon  certain  real  estate  of  Mr. 
Knerr,  contrary  to  the  provisions  of  the  Bankrupt  Act,  and  such 
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conduct,  if  it  exist,  will  be  a  fraud  upon  that  act.  The  acts  con- 
trary to  the  provisions  of  the  bankrupt  law,  as  alleged  in  this  case, 
are  not  in  themselves  fraudulent  in  fact ;  nor  are  thej  criminal ; 
nor  tainted  with  turpitude ;  but,  being  prohibited  by  the  Act  of 
Congress,  they  are  illegal,  and  being  the  means  or  device  used  to 
secure  the  payment  of  the  money  in  dispute,  render  the  defendant 
liable  in  this  action ;  and  if  there  should  be  a  recovery  by  the 
assignees,  then  this  money  will  be  assets  of  the  bankrupt's  estate 
for  pro  rata  distribution  amongst  his  creditors.  *  *  *  You  are 
trying  the  sole  question  of  fraud  or  no  fraud  upon  the  Bankrupt 
Act. 

''  The  Bankrupt  Act  is  a  means  intended  to  effect  an  equitable 
distribution  of  an  insolvent's  estate  amongst  his  creditors.  Yet 
while  this  is  the  specific  purpose  of  the  act,  one  creditor  may  by 
adverse  legal  process  obtain  a  lien  to  the  exclusion  of  other  credit- 
ors, and  thereby  secure  the  payment  of  his  claim ;  provided,  no 
act  be  done  which  is  prohibited  by  the  provisions  of  the  Bankrupt 
Act.  *  *  * 

"  While  this  may  be  legally  done,  yet  every  device,  contract, 
contrivance,  or  agreement  between  a  creditor  and  his  debtor, 
entered  into  with  an  intent  to  defeat  the  provisions  of  the  Bank- 
rupt Act,  and  being  coUusively  done,  is  void ;  and  whatever  pro- 
perty or  valuable  thing  is  so  obtained,  may  be  covered  in  an  action 
by  the  assignees  of  the  bankrupt,  and  when  so  recovered  is  held 
as  assets  for  the  benefit  of  all  the  creditors  who  may  legally  prove 
their  claims." 

The  judge  then  recapitulated  the  facts. 

"  Approaching  then  the  consideration  of  this  important  point, 
you  will  inquire,  did  Knerr,  the  debtor,  and  Kemmerer,  the  cred- 
itor, do  any  act  which  is  contrary  to  the  provisions  of  the  Bankrupt 
Act,  by  agreeing  to  a  revival  of  this  judgment  ?  If  they  did,  then 
this  action  will  be  maintained ;  if  they  did  not,  then  the  action 
will  fail. 

"  To  commit  a  fraud  upon  the  Bankrupt  Act  these  several  in- 
gredients must  concur :  1st.  Knerr  must  have  been  insolvent,  or 
contemplating  insolvency ;  2d.  The  revival  of  the  judgment  must 
have  been  given  with  a  view  to  prefer,  or  must  have  in  effect  pre- 
ferred the  defendant  over  the  other  creditors ;  3d.  The  defendant, 
at  the  time,  must  have  known,  or  must  have  had  reasonable  cause 
to  believe  that  Knerr  was  insolvent,  or  was  contemplating  insol- 
vency, and  that  the  revival  of  the  judgment  was  given  in  fraud  of 
the  provisions  of  the  Bankrupt  Act ;  4th.  The  revival  must  have 
occurred  within  four  months  of  the  filing  of  the  petition  upon  which 
Knerr  has  been  declared  a  bankrupt. 

"  1.  Knerr  must  have  been  insolvent,  or  was  contemplating  in- 
solvency. Insolvency  under  the  Bankrupt  Act  is  not  a  total 
inability  of  Knerr  to  pay  his  liabilities  for  want  of  assets,  but  it 
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is  that  condition  financially,  when  be  is  unable  to  pay  bis  notes, 
and  other  liabilities  generally,  as  they  fall  due.  A  failure  to  meet 
a  note  or  two,  or  other  indebtedness  when  due  or  demanded,  is  not 
enough,  if  payment  be  made  within  a  reasonable  time  thereafter ; 
but  if  there  be  a  general  failure  to  pay,  then  the  condition  of  the 
law  is  satisfied  and  insolvency  has  occurred,  or  the  debtor  may  be 
said  to  be  acting  in  contemplation  of  insolvency.  *  *  *  Insolvency 
is  a  question  of  fact,  and  is  not  founded  upon  the  actual  knowledge 
of  the  debtor  or  creditor ;  a  reasonable  cause  to  induce  the  belief 
is  all  that  is  required,  as  regards  the  creditor. 

*' Was  then  Knerr,  May  17th  1870,  insolvent,  or  acting  in  con- 
templation of  insolvency  ?  Was  he  at  that  time  able  to  pay  his 
debts,  or  had  he  a  reasonable  expectation  that  he  would  be  able  to 
do  so  ?  Or  had  he  the  ability  to  pay  his  notes,  or  other  debts,  as 
they  became  due,  or  within  a  reasonable  time  after  they  became 
due  and  were  demanded  ?  *  *  *  [If  at  the  time  of  the  revival  of 
the  judgment  you  find  the  fact  that  Knerr  was  entirely  unable  to 
pay  his  debts,  then  the  law  declares  him  to  be  insolvent,  and  a 
bankrupt  in  fact.  If  he  were  unable  to  pay  his  notes  as  they 
matured,  or  to  pay  generally  his  debts  due  as  they  should  be 
demanded,  then,  under  the  provisions  of  the  Bankrupt  Act,  he  will 
be  declared  to  be  a  bankrupt ;  even  though  he  might  have  assets 
suflScient  to  pay  all  his  debts.]  *  *  * 

*'  You  will  then  direct  your  inquiry  to  the  time  of  the  taking  of 
the  revival,  and  determine  whether  or  not,  at  that  time,  Knerr  was 
able  to  pay  his  debts.  Was  he  insolvent  or  contemplating  insol- 
vency ?  If  you  find  that  Knerr  was  insolvent,  or  contemplating 
insolvency,  you  will  have  established  the  first  requisite  to  support 
this  action.  *  *  * 

"  Assuming  you  have  found  the  first  requisite — insolvency,  or 
contemplating  insolvency — you  will  proceed  to  inquire  as  to  the 
second  requisite,  that  is,  was  the  revival  given  with  a  view  to  pre- 
fer, or  did  it  in  effect  prefer  the  defendant's  claim  over  the  other 
creditors  ?  [I  instruct  you  that  the  effect  of  the  revival  was  to  give 
'the  defendant  a  preference  over  the  other  creditors,  and  as  the 
law  presumes  that  every  man  intends  the  consequences  of  his  act, 
it  follows  as  a  legal  conclusion  that  the  revival  was  given  with  a 
view  to  prefer,  and  did  in  fact  prefer  the  defendant  over  the  other 
creditors.] 

"  Assuming  that  the  first  requisite  has  been  established — the 
insolvency,  or  the  contemplation  of  insolvency  by  the  defendant, 
and  the  second  following  as  a  conclusion  of  law,  you  will  proceed 
to  inquire  for  the  third  requipite,  to  wit : — 

"  Did  the  defendant  know,  or  had  he  reasonable  cause  to  believe 
that  Knerr  was  insolvent,  or  contemplating  insolvency  ?  And  was 
the  revival  given  with  an  intent  to  defeat  the  provisions  of  the 
Bankrupt  Act?     This  requisite  may  be  considered  under  three 
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heads :  actual  knowledge,  reasonable  cause  to  believe  and  the  in- 
tent to  defeat  the  law.  As  bearing  upon  actual  knowledge,  actual 
notice  is  to  be  regarded  as  actual  knowledge  ;  and  notice  is  either 
actual  or  constructive.  Under  the  Bankrupt  Act,  notice  may  be 
either  real  knowledge,  or  such  a  chain  of  facts  and  circumstances 
as  will  produce  a  reasonable  cause  of  belief.  Reasonable  cause  of 
belief  is  a  condition  of  mind  falling  short  of  actual  knowledge  ;  it 
is  a  reasonable  and  well-grounded  suspicion  naturally  flowing  from 
facts  proven,  and  may  flow  from  facts  not  suflScient  to  produce  a 
full  conviction.  In  the  ordinary  transactions  of  life,  a  chain  of 
facts  and  circumstances  often  exist  upon  a  subject  about  which 
inquiry  is  being  made,  which  will  not  produce  a  full  conviction  of 
the  existence  of  such  facts,  yet  it  will  produce  a  reasonable  and 
well-founded  belief  in  the  existence  of  such  facts,  and  this  is  all 
that  is  required  here. 

"  [Again,  there  is  a  legal  principle  called  constructive  notice. 
Constructive  notice  is  distinguishable  from  actual  notice,  or  know- 
ledge in  this,  as  regards  the  Bankrupt  Act.  Whatever  facts,  course 
of  conduct,  or  circumstances,  fairly  put  a  careful  and  prudent  man 
upon  inquiry,  where  the  means  of  knowledge  are  at  hand,  will 
constitute  constructive  notice,  and  when  these  things  concur,  and 
a  party  fails  to  make  a  proper  or  reasonable  inquiry  as  regards  the 
truth  or  falsity  thereof,  he  does  so  at  his  peril,  and  he  becomes 
chargeable  with  all  the  facts  which  by  a  proper  inquiry  he  might 
or  ought  to  have  ascertained.] 

"  Under  this  instruction,  as  to  legal  principles,  you  will  recur 
to  a  consideration  of  the  facts,  and  determine  whether  or  not  the 
defendant  by  rumor,  report,  or  the  reputation  of  the  neighborhood, 
had  information  of  such  facts  and  circumstances  as  would  put  a 
prudent  and  ordinarily  careful  person  upon  inquiry." 

The  judge  then  referred  to  evidence  of  conversations  of  the 
defendant  with  other  persons,  and  proceeded  : — 

''If  you  find  as  a  fact,  that  the  defendant  used  any  or  all  of  these 
expressions,  you  will  weigh  them  with  all  the  other  testimony  in 
the  cause,  as  well  as  with  the  acts  and  conduct  of  the  defendant, 
and  with  his  testimony,  and  determine  whether  the  defendant  knew, 
or  had  reasonable  cause  to  believe,  or  had  in  his  possession  such 
facts  as  would  put  a  careful  and  prudent  man  upon  inquiry ;  and 
if  you  shall  find  any  one  of  these  three  conditions,  then  you  will 
have  found,  as  a  part  of  the  third  requisite,  that  the  defendant 
knew,  or  had  reasonable  cause  of  belief,  that  Knerr  was  insolvent, 
or  contemplating  insolvency.  *  *  * 

"  [The  other  part  of  the  third  requisite  is,  was  the  revival  given 
with  an  intent  to  defeat  the  provisions  of  the  Bankrupt  Act  ?  If 
Knerr  was  insolvent,  or  acting  in  contemplation^ of  insolvency,  and 
the  defendant  knew  it,  or  had  reasonable  cause  to  believe  it,  the 
fact  that  the  legal  consequence  of  the  revival  was  to  give  a  prefer- 
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ence,  a  legal  presumption  arises  that  the  act  of  revival  must  be 
construed  as  an  intent  to  defeat  the  provisions  of  the  Bankrupt 
Act ;  because  every  person  is  held  to  intend  the  logical  sequence 
of  that  which  necessarily  flows  from  the  acts  or  act  done  by  him. 
But  while  this  is  a  presumption,  and  only  primfi  facie  proof,  it  may 
be  overcome  if  there  is  found  any  testimony  in  the  cause  strong 
enough  to  overcome  it,  and  this  is  a  fact  which  you  must  deter- 
mine.] "  *  *  * 

The  verdict  was  for  the  plaintiffs  for  $3389.25. 

The  defendant  took  a  writ  of  error.     He  assigned  for  error : — 

1.  The  answer  to  his  first  point. 

2-7.  The  answers  to  his  third  and  subsequent  points. 

As  to  the  charge  of  the  court. 

This  assignment  was  to  the  parts  of  the  charge  in  brackets  which 
were  separately  numbered. 

As  to  the  admissions  and  rejections  of  evidence. 

This  assignment  also  was  divided  into  clauses  referring  to  each 
particulur  ruling  and  consecutively  numbered. 

JE.  J.  Erdman  and  J,  2>.  Stile%^  for  plaintiff  in  error. — A  change 
of  securities,  putting  the  creditor  in  no  better  position,  is  no  fraud 
upon  the  Bankrupt  Act :  Clark  v.  Iselin,  21  Wall.  360 ;  Cook  v. 
Tullis,  18  Id.  332  ;  Tiffany  v.  Saving  Bank,  Id.  375.  The  policy 
of  the  Bankrupt  Act,  as  it  now  seems  to  be  administered,  is  to 
sustain  the  efforts  of  the  struggling  debtor  to  continue  his  business : 
Wilson  V.  Bank,  17  Wall.  488.  Wherever  circumstances  and  facts 
are  given  in  evidence,  then  the  question  of  intention  is  for  the  jury, 
and  not  a  question  of  law  for  the  court :  Clarion  Bank  v.  Jones,  21 
Wall.  325 ;  Little  v.  Alexander,  Id.  500. 

E.  Albright  and  R,  E.  Wright^  for  defendants  in  error. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  material  facts  of  this  case  are  not  in  dispute.  They  are 
minutely  stated  by  the  learned  judge  below  in  his  charge  to  the 
jury.  Upon  these  facts  we  think  there  was  error  in  the  answers 
to  the  second,  third,  fourth,  fifth  and  seventh  points  of  the  defend- 
ant, and  also  in  the  charge  as  set  out  in  the  first  assignment  of 
error.  It  is  not  a  proper  practice  to  divide  the  assignments  of 
error  into  separate  clauses,  and  number  them  accordingly. 

When  this  case  was  here  on  the  former  writ  of  error  we  held 
that  the  court  below  had  erred  in  instructing  the  jury  that  the 
amicable  revival  of  Kemmerer*s  judgment  was  an  act  out  of  the 
usual  course  of  business,  and  that  it  was  Kemmerer 's  duty  to  make 
inquiry  as  to  the  insolvency  of  Knerr,  and  on  failure  so  to  make 
inquiry,  the  presumption  followed  that  he  would  have  found  reason- 
able cause  to  induce  the  belief  that  Knerr  was  insolvent,  or  was 
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contemplating  insolvency.  (For  this  opinion  see  28  P.  F.  Smith 
147.)  The  principle  then  settled  was  conclusive  against  the  plain- 
tiff below,  although  the  case  was  not  so  presented  as  to  call  for  the 
expression  of  such  an  opinion ;  the  second  assignment  of  error, 
then  actually  including  five  distinct  points,  according  to  the  twenty- 
second  rule  of  the  court,  was  a  waiver  of  the  errors  alleged. 

Kemmerer  could  have  issued  an  execution  on  his  original  judg- 
ment, and  immediately  secured  a  lien  by  a  levy  on  the  after-acquired 
property  of  Knerr.  Though  he  knew  of  Knerr's  insolvency,  there 
would  have  been  no  infraction  of  the  Bankrupt  Act  in  doing  this. 
This  being  so,  Knerr's  confession  of  a  judgment  of  revival  did  not 
alter  the  case.  It  was  not  a  preference  voluntarily  given  by  the 
debtor  within  the  purview  of  the  law.  The  creditor  was  put  in  no 
better  condition,  and  the  debtor  had  more  time  given  to  him,  and 
was  saved  the  costs  of  adverse  process.  It  was  an  act  in  the  ordi- 
nary course  of  judicial  proceedings.  Perhaps  nine-tenths  of  all 
judgments  are  revived  by  agreement.  When  the  act  of  the  debtor 
does  not  hasten  the  remedy,  or  give  precedence  to  one  over  other 
creditors  pressing  their  claims,  or  any  other  advantage  which  the 
creditor  could  not  at  once  have  secured,  it  is  not  easy  to  understand 
how  it  can  be  regarded  as  a  fraud  on  other  creditors.  According 
to  the  judgment  of  the  Supreme  Court  of  the  United  States,  in 
Wilson  V,  The  City  Bank,  17  Wallace  473,  something  more  than 
passive  non-resistance  of  an  insolvent  debtor  to  regular  judicial 
proceedings  is  necessary  to  show  a  preference  of  a  creditor,  or  a 
purpose  to  defeat  or  delay  the  operation  of  the  Bankrupt  Act,  and 
that  though  the  judgment  creditor  in  such  case  may  know  the 
insolvent  condition  of  the  debtor.  We  hold  that  the  debtor,  by 
consenting  to  an  amicable  action  or  revival,  which  gives  the  creditor 
no  advantage  which  he  could  not  at  once  have  secured  by  adversary 
process,  does  nothing  in  effect  beyond  "  mere  passive  non-resist- 
ance." He  agrees  only  to  what  he  cannot  help.  The  contrary 
doctrine  would  be  of  no  practical  benefit  except  to  prothonotaries 
and  sheriffs.  No  man  would  rest  upon  an  amicable  revival,  if  it 
was  liable  to  be  declared  invalid  in  case  the  defendant  became 
bankrupt  within  four  months.  The  case  below,  we  think,  falls 
directly  within  the  principle  of  Wilson  v.  City  Bank,  and  upon  the 
undisputed  facts  the  defendant  below  was  entitled  to  a  verdict  in 
his  favor.  Judgment  reversed. 
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Quinn  versics  McCarty. 

1.  The  Act  of  14th  December  1863  (Landlord  and  Tenant)  gives  to  a  sin- 
gle justice  the  jurisdiction  exercised  by  two  justices  and  twelve  freeholders 
under  the  Act  of  March  21st  1772.  .       r     xi.        ..i 

2.  The  Act  of  1863  affords  an  ample  and  complete  system  for  the  settle- 
ment of  controversies  between  landlord  and  tenant,  where  it  is  alleged  the 
lessor  was  quietly  possessed  of  the  premises,  had  demised  them  to  the  tenant 
and  had  given  him  three  months'  notice  to  quit. 

3.  A  lessor  leased  premises  for  "  one  year,  with  privilege  of  five  years, 
providing  the  terms  hereafter  mentioned  are  complied  with ;"  notice  of  three 
months  to  be  given  to  the  lessee  "  previous  to  the  expiration  of  each  of  said 
vears  if  these  provisions  are  not  complied  with,  or  else  this  agreement  shall 
he  considered  as  renewed."  The  lessor  alleging  that  the  lessee  had  broken 
the  covenants,  gave  three  months'  notice  to  quit.  Heldy  that  a  single  justice 
had  jurisdiction  under  the  Act  of  1863.  ,    ,        •     ,  .        - 

4.  Whether  the  lessee's  right  of  possession  had  expired  was  a  question  of 
fact  under  parol  testimony  of  the  lessor  to  show  that  the  condition  of  the 
lease  had  been  broken,  and  that,  under  the  act,  was  for  the  justice  to  decide. 

5.  The  lapse  of  a  specific  period  of  time  is  not  the  only  element  that  can 
enter  into  the  question  whether  a  tenancy  has  expired. 

6  Under  a  lease  providing  for  forfeiture  for  condition  broken,  whenever 
an  act  is  done  which  gives  the  lessor  a  right  to  maintain  covenant  he  may 
maintain  ejectment.  ^  ,  -  , 

7.  Under  the  Act  of  1863,  the  justice  must  hear  any  defence  the  tenant 

may  offer. 

8.  The  appeal,  under  the  Act  of  1863,  is  in  place  of  the  provisions  of  the 
13th  sect,  of  the  Act  of  1772,  for  withdrawing  the  proceeding  from  the  jus- 
tices and  freeholders  upon  the  assertion  by  a  third  party  of  a  title  adverse 
to  the  lessors;  and  of  the  Act  of  March  20th  1810,  excluding  a  justice's 
jurisdiction  when  the  title  to  land  may  come  in  question. 

9.  A  tenairt  before  a  justice  or  in  court  on  appeal  may  set  up  any  defence 
of  which  he  could  avail  himself  in  ejectment  by  his  lessor. 

10.  The  scope  of  an  inquiry  into  the  rights  of  landlords  is  no  narrower 
than  that  of  tenants. 

11.  Having  established  a  tenancy  the  lessor  may  show  a  right  to  recover 
on  any  grounds  or  on  any  evidence  on  which  he  could  rely  in  an  ejectment 
on  an  alleged  forfeiture  for  breach  of  condition  of  the  lease. 

12.  By  the  lease  all  improvements  to  the  buildings,  &c.,  were  to  be  at  the 
expense  of  the  lessee  and  remain  part  of  the  realty.  On  the  trial  of  an  ap- 
peal under  the  Act  of  1863,  from  the  judgment  of  a  justice  dispossessing 
the  tenant,  Heldj  that  evidence  was  not  admissible  by  the  tenant  to  show 
the  improvements  put  on  by  him  as  a  basis  on  which  to  assess  damages. 

13.  The  court  charged  that  the  verdict  should  be  for  the  tenant  for  such 
damages  as  would  **  mlly  compensate  him  for  loss  and  annoyance  by  reason 
of  his  eviction  from  and  deprivation  of  the  premises."  Held  to  be  error ; 
the  pecuniary  loss  from  his  eviction  was  the  measure  of  compensation  the 
defendant  should  have  recovered  had  he  been  entitled  to  a  verdict. 

14.  Brown's  Appeal,  16  P.  F.  Smith  155;  Heritage  v.  "Wilfong,  8  P.  P. 
Smith  137  ;  Koontz  v.  Hammond,  12  P.  F.  Smith  177  ;  Newell  v.  Gibbs,  1 
W.  &  S.  496,  followed. 

March  23d  1876.  Before  AaNEW,  C.  J.,  Sharswood,  Mer- 
CTJR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Fike  county :  Of  Janu- 
ary Term  1876,  No.  123. 
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The  proceedings  in  this  case  were  under  the  Landlord  and  Ten- 
ant Act  of  December  14th  1863,  Pamph.  L.  1125,  2  Br.  Purd. 
882,  pi.  20.  They  were  commenced  before  a  justice  of  the  peace 
April  15th  1874,  on  the  complaint  of  John  Quinn  ;  that  on  the 
11th  of  March  1873,  he  was  quietly  in  possession  of  a  farm  of  one 
hundred  and  twenty-four  acres,  and  on  that  day  demised  it  to  W. 
H.  McCarty  for  one  year  from  April  1st  1873,  "  with  the  privilege 
of  five  years  at  the  annual  rent  of  ?175,  under  the  terms  and  con- 
ditions of  the  lease ;"  that  three  months*  noticq  to  quit  had  been 
given  to  McCarty  to  remove,  &c.,  that  he  had  refused,  &c. ;  and 
asking  that  proceedings  be  taken  as  directed  by  the  Act  of  As- 
sembly. 

Process  was  accordingly  issued  against  McCarty,  and  after 
hearing  on  the  30th  of  April,  the  justice  found  the  complaint  true, 
&c.,  and  entered  judgment  against  McCarty  that  he  should  forth- 
with deliver  possession  of  the  premises,  and  gave  judgment  also  for 
$6  damages  and  costs ;  on  the  same  day  a  writ  of  possession  was 
issued ;  McCarty  appealed.  May  7th.  The  constable,  May  8th 
1874,  returned  to  the  writ  that  he  had  delivered  possession  to 
Quinn  on  the  4th  of  May. 

The  case  was  tried  December  24th  1875,  before  Waller,  P.  J. 

The  lease  was  given  in  evidence  by  plaintiff;  it  was  dated  March 
11th  1873,  for  a  piece  of  land,  describing  it,  containing  one  hun- 
dred and  twenty-four  acres,  upon  which  were  "erected  a  dwelling- 
house,  barn  and  other  out-buildings,  for  the  term  of  one  year  with 
privilege  of  five  years,  providing  the  terms  hereafter  mentioned 
are  complied  with  by  said  McCarty  ;  said  McCarty  agrees  to  pay 
for  the  same  the  sum  of  one  hundred  and  seventy-five  dollars,  pay- 
able as  follows.  *  *  *  And  it  is  hereby  expressly  agreed  that  all 
the  improvements  made  to  said  building  or  dwelling-house  are  to 
be  done  at  the  expense  of  said  McCarty,  and  to  remain  a  part  of 
the  realty.  *  *  *  And  the  said  Quinn  binds  the  said  McCarty  to 
not  take  off  the  premises  the  hay,  straw,  and  cornstalks  raised 
thereon,  but  that  the  same  should  be  fed  and  used  up  on  the  pre- 
mises. And  the  said  W.  H.  McCarty  agrees  to  give  peaceable 
possession  of  said  property  at  the  expiration  of  said  term  of  five 
years  to  the  said  John  Quinn,  or  sooner,  if  these  conditions  above- 
mentioned  are  not  complied  with,  in  the  same  condition  as  when 
he  took  possession  thereof,  common  wear  and  tear,  and  casualties 
which  may  happen  by  fire,  or  otherwise,  excepted.  Notice  of 
three  months  must  be  given  to  the  said  W.  H.  McCarty  previous 
to  the  expiration  of  each  of  said  years  if  these  provisions  are  not 
complied  with  by  said  McCarty,  or  else  this  agreement  shall  be 
considered  as  renewed.  And  it  is  hereby  further  agreed  by  the 
said  Quinn  that  the  said  McCarty  can  immediately  go  on  and  add 
the  improvements  necessary,  as  suits  his  convenience.**  *  *  * 

Also  ;  notice  to  quit,  served  December  3l8t  1873,  as  follows : — 
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"You  are  hereby  notified  and  required  to  quit,  remove  from, 
and  deliver  up  to  me  possession  of  the  premises  situate,  &c.  *  *  * 
which  you  now  hold  as  tenant  under  me  (you  not  having  complied 
with  the  conditions  of  the  lease  between  us  for  the  same),  at  the 
end  of  your  current  term,  to  wit,  on  the  first  day  of  April,  A.  D. 
1874."  *  *  * 

The  plaintiff  testified  that  the  defendant  went  into  possession  of 
the  farm  April  1st  1873,  and  remained  until  May  1874.  The 
hay,  straw,  ac,  were  not  used  up  on  the  place  ;  twelve  to  fourteen 
tons  of  hay  were  removed ;  all  but  three  tons  were  taken  after  the 
notice  to  quit ;  he  gave  defendant  notice  to  quit  because  he  did 
not  live  up  to  his  agreement. 

The  plaintiff  gave  other  evidence  and  rested. 

The  defendant  gave  evidence  in  answer  to  plaintiff's  case  and 
offered  to  prove  that  after  he  went  into  possession  under  the  lease, 
he  made  a  large  expenditure  of  money  in  enlarging  the  house, 
and  put  on  valuable  improvements,  of  the  use  and  benefit  of  which 
he  was  unlawfully  deprived  by  the  act  of  the  plaintiff. 

This  offered  for  the  purpose  of  one  basis  on  which  the  jury  may 
assess  damages. 

This  was  objected  to  by  plaintiff,  .because : — 

1.  The  rental  is  the  proper  basis  of  damages,  and  the  value 
of  the  improvements  themselves  is  not  the  proper  basis  upon  which 
to  assess  the  damages. 

2.  The  evidence  would  mislead  the  jury. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed  for 
the  plaintiff* 

Defendant  said : — 

"  I  expended  about  $600  in  repairs  and  improvements  of  the 
property.  Farm  worth  $200  per  year  at  time  he  put  me  off;  this 
aside  from  what  the  hotel  was  paying  me  at  the  time  I  was  dispos- 
sessed. I  had  built  up  a  good,  very  good  business.  It  was  paying 
me  about  $2000  a  year  profits ;  was  not  a  hotel  before  I  took  it.'* 

Both  parties  gave  other  evidence  and  closed. 

The  plaintiff's  fourth  point,  which  was  answered  in  the  charge, 
was: — 

'*  If  the  jury  believe  that  McCarty  violated  the  provision  of  the 
lease  in  removing  hay  from  the  premises,  and  that  Quinn  did  not 
authorize  such  removal,  then  Quinn  had  the  right  to  terminate  the 
lease  upon  giving  three  months'  notice  to  McCarty  previous  to  the 
first  of  April  1874  ;  and  if  McCarty  failed  to  deliver  up  the  pos- 
session in  pursuance  of  such  notice,  then  Quinn  would  be  entitled 
to  recover  damages  for  the  retention  of  the  possession." 

The  court  charged :  *  *  * 

"  The  plaintiff  claims  to  recover  upon  the  ground  alone  that 
defendant  had  sold,  contrary  to  the  provisions  of  the  lease  in  evi- 
dence, a  stack  of  hay  containing  some  two  and  a  half  or  three  tons, 
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thereby  breaking  a  covenant  in  said  lease ;  and  tbat  haying  given 
notice  to  quit  three  months  before  the  expiration  of  the  year,  the 
plaintiff  had  a  right  to  terminate  the  lease  and  take  the  proceedings 
in  this  case  before  the  justice ;  and  that  now  on  the  appeal,  he  is 
entitled  to  a  verdict,  if  you  believe  that  defendant  violated  the 
provisions  of  the  lease  in  removing  hay  from  the  premises  without 
authority  from  plaintiff.  As  we  dispose  of  this  case  in  our  answer 
to  plaintiff's  points,  we  will  answer  these  points.  We  affirm  the 
first  three  points  as  stated.  [In  answer  to  the  fourth  point,  we 
say  this  point  is  not  well  stated.  The  jury  must  find  from  the 
evidence,  facts  as  a  basis  of  a  conclusion  asked  for.  The  belief 
of  the  jury  cannot  be  the  basis  of  a  finding,  unless  that  belief  is 
produced  by  the  evidence  in  the  case.  We  are  asked  in  this  point 
to  instruct  you,  substantially,  that  a  violation  of  covenants  in  a 
lease  authorises  a  lessor  to  terminate  the  lease,  and  gives  jurisdic- 
tion to  a  justice  of  the  peace  to  take  cognisance  of  and  decide  the 
case  under  the  Act  of  1863.  We  think  that  act  only  applies  to 
the  plain  case  of  determination  of  a  lease  by  its  own  limitations,  or 
term,  and  that  it  does  not  confer  upon  justices  jurisdiction  in  cases 
of  covenants,  and  if  the  justice  does  not  derive  his  jurisdiction  from 
the  express  terms  of  the  act,  such  jurisdiction  cannot  be  conferred 
by  the  parties,  and  especially  by  a  lessor  against  the  consent  of 
the  lessee.  We  therefore  negative  this  the  fourth  point  of  plain- 
tiff], [and  instruct  you  that  your  verdict  should  be  for  the  defendant 
for  such  damages  as  in  your  judgment,  from  all  the  evidence,  will 
fully  compensate  him  for  loss  and  annoyance  by  reason  of  his  evic- 
tion from  and  deprivation  of  the  premises  described],  and  you  will 
further  find  that  the  defendant  shall  have  restitution  of  the  posses- 
sion of  the  property  described  in  the  lease." 

The  verdict  and  judgment  were  as  follows : — 

"  December  24th  1875,  jury  find  for  defendant  the  sum  of  one 
hundred  dollars  and  restore  said  defendant  to  the  premises.  And 
now,  to  wit,  December  24th  1875,  the  jury  bavins  found  for  the 
defendant,  and  having  assessed  his  damages  at  one  hundred  dollars 
and  awarded  restitution,  it  is  ordered  and  decreed  that  judgment 
be  entered  against  the  plaintiff  for  one  hundred  dollars  and  costs 
and  restitution  of  the  premises,  and  a  writ  of  possession  directed 
to  be  issued  on  payment  of  jury  fee. 

The  plaintiff  took  a  writ  of  error ;  he  assigned  for  error, 

1.  Admitting  the  evidence  contained  in  the  bill  of  exceptions. 

2.  The  answer  to  plaintiff's  point. 

8,  4.  The  last  part  of  the  charge  included  in  brackets. 

W.  H,  JeB9upy  for  plaintiff  in  error. — The  court  should  require 
of  justices  of  the  peace  under  the  Landlord  and  Tenant  Acts  only 
such  substantial  compliance  with  the  letter  and  spirit  of  the  statute 
as  would  generally  be  within  the  competence  of  the  magistrates : 
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Snyder  v.  Carfrey,  4  P.  F.  Smith  93.  The  Act  of  1863  provides 
an  ample  remedy  to  recover  possession  of  leased  premises  when  it 
is  alleged  the  term  has  expired.  It  gives  no  more  rights  to  the 
landlord  than  to  the  tenant.  The  tenant  can  prove  any  and  every 
defence  to  the  landlord's  claim :  Brown's  Appeal,  16  P.  F.  Smith 
155.  The  inquiry  of  the  justice  is,  has  the  tenancy  terminated 
and  has  the  requisite  notice  to  quit  been  given :  Koontz  v.  Ham- 
mond, 12  P.  F.  Smith  177.  There  is  nothing  in  the  act  that  con- 
fines the  justice  to  any  particular  kind  of  evidence,  or  the  plaintiff 
to  any  particular  mode  of  proving  the  fact.  The  defendant  is  not 
confined  to  the  lease  for  defence.  He  may  set  up  any  defence  before 
the  justice  or  on  appeal  that  would  avail  him  in  an  ejectment : 
Newell  V.  Gibbs,  1  W.  &  S.  496 ;  Debozear  v.  Butler,  2  Grant 
421  ;  Hunter  v.  Jones,  2  Brewster  371.  Lessor  may  re-enter  for 
forfeiture :  Taylor  Landlord  and  Tenant  379 ;  Clarke  v.  Cum- 
mings,  5  Barb.  339 ;  Jackson  v.  Brownson,  7  Johns.  227.  Entry 
is  not  necessary  to  complete  forfeiture:  Sheaffer  v.  Sheaffer,  1 
Wright  525 ;  Davis  v.  Moss,  2  Id.  346. 

F.  M.  Crane  (with  whom  were  John  Nyce  and  G.  Cr.  Waller), 
for  defendant  in  error. — This  being  a  proceeding  in  derogation 
of  the  common  law,  the  authority  of  the  justice  is  circumscribed  by 
the  Act  of  Assembly  and  he  cannot  go  beyond  it.  The  act  pro- 
vides that  if  it  is  proven  before  the  justice  "  that  the  term  for 
which  the  land  was  demised  is  fully  ended,"  and  that  three  months* 
notice  has  been  given,  &c.,  then  in  that  case  he  shall  give  judgment 
against  the  tenant.  There  is  no  other  ground  on  which  he  is  em- 
powered to  act.  But  when  questions  of  a  more  serious  and  com* 
plicated  nature  may  arise,  they  were  reserved  for  decision  by  the 
common-law  tribunal.  The  intention  is  obvious,  to  reserve  to  the 
Court  of  Common  Pleas  all  the  jurisdiction  that  has  not  been 
especially  delegated  to  the  justice's  court :  Firmstone  t^.  Mack, 
13  Wright  392. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  May 
8th  1876. 

The  Act  of  the  14th  of  December  1863  gave  to  a  single  justice 
of  the  peace  the  jurisdiction  in  proceedings  to  regain  possession  of 
demised  premises,  which  had  previously  been  exercised  under  the 
Act  of  1772  by  two  justices  and  a  jury  of  twelve  freeholders.  By 
its  provisions  the  duty  was  imposed  on  the  magistrate  to  hear  and 
decide  upon  the  rights  of  the  parties  in  every  case  in  which  it 
should  be  alleged  by  a  lessor  that  he  had  been  quietly  possessed 
of  the  lands  and  tenements  required  to  be  surrendered ;  that  he 
bad  demised  them  to  the  tenant  in  possession  for  a  term  that  was 
fully  ended ;  and  that  he  had  given  to  the  tenant  three  months' 
notice  of  his  desire  to  repossess  the  premises.     The  act  was  de- 
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Signed  to  afford  an  ample  and  complete  system  for  the  settlement 
of  all  controversies  of  this  kind  :  Brown's  Appeal,  16  P.  F.  Smith 
155.  In  the  present  case  the  plaintiff  had  leased  the  property  in 
dispute  to  the  defendant  for  the  term  of  one  year,  with  the  privi- 
lege of  an  extension  for  five  years,  provided  the  terms  of  the  lease 
should  be  complied  with  throughout  that  period.  One  of  the  stip- 
ulations of  the  instrument  was  in  these  words :  "  Notice  of  three 
months  must  be  given  to  the  said  W.  H.  McCarty  previous  to  the 
expiration  of  each  of  said  years,  if  these  provisions  are  not  com- 
plied with  by  the  said  W.  H.  McCarty,  or  else  this  agreement 
shall  be  considered  as  renewed.'*  Upon  the  allegation  that  the 
defendant  had  violated  his  covenants,  this  proceeding  was  instituted 
by  the  plaintiff.  The  court  below  instructed  the  jury  that  the 
Act  of  1863  "only  applies  to  the  plain  case  of  determination  of  a 
lease  by  its  own  limitation,  or  term,  and  that  it  does  not  confer 
upon  justices  jurisdiction  in  cases  of  covenants."  A  verdict  was 
accordingly  directed  in  favor  of  the  defendant. 

The  limit  within  which  the  court  confined  the  power  of  the 
magistrate  was  entirely  too  restricted.  Whether  the  defendant's 
right  to  possession  had  expired  or  not  was  a  question  of  fact  under 
the  parol  testimony  furnished  by  the  plaintiff  to  show  that  the  con- 
dition of  the  lease  had  been  broken.  By  the  very  terms  of  the 
statute  that  was  a  question  for  the  justice  to  hear  and  decide.  Was 
the  term  "  fully  ended  ?**  The  lapse  of  a  specified  period  of  time 
is  by  no  means  the  only  element  that  can  enter  into  the  considera- 
tion of  the  question  whether  a  tenancy  has  expired.  If  the  lease  had 
been  for  five  years,  and  had  contained  an  express  stipulation  that 
a  breach  of  any  covenant  should  work  a  forfeiture  of  the  lessee's 
estate,  the  right  of  the  lessor  to  re-enter  would  have' accrued  on 
such  a  breach.  Under  a  lease  providing  for  a  forfeiture  for  a 
condition  broken,  whenever  an  act  has  been  done  which  gives  the 
lessor  a  right  to  maintain  covenant,  he  may,  at  his  option,  main- 
tain ejectment :  Jackson  v.  Brownson,  7  Johns.  227.  Under  the 
Act  of  1863  it  is  the  duty  of  the  justice  to  hear  any  lawful  defence 
which  the  defendant  may  offer:  Heritage  v.  Wilfong,  8  P.  F. 
Smith  137.  The  appeal  which  the  act  authorizes,  stands  in  the 
place  of  the  provisions  of  the  13th  section  of  the  Act  of  the  31st 
of  March  1772,  for  withdrawing  a  proceeding  from  the  jurisdiction 
of  the  magistrates  and  freeholders  upon  the  assertion  by  a  third 
party  of  a  daim  of  title  adverse  to  that  of  the  lessor,  and  in  place 
pf  the  provision  of  the  first  section  of  the  Act  of  the  20th  of  March 
1810,  excluding  the  jurisdiction  of  the  justice  where  title  to  land 
may  come  in  question.  It  is  competent  for  the  tenant,  before  the 
justice,  or  in  court  on  the  appeal,  to  set  up  any  defence  of  which 
a  tenant  can  avail  himself  in  an  ejectment  by  his  lessor.  He  may 
prove  that  the  title  of  tlie  plaintiff  has  come  to  an  end  by  expira- 
tion, by  his  own  act,  or  been  divested  by  act  of  law :  Newell  v. 
Gibbs,  1  W.  &  S.  496.     "  He  may  prove  that  he  was  induced  to 
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accept  the  lease  by  fraud  or  misrepresentation,  for  that  would  show 
that  there  was  no  tenancy,  and  that  would  be  fatal  to  the  plain- 
tiflTs  recovery  in  this  proceeding :"  Sharswood,  J.,  in  Koontz  v. 
Hammond,  12  P.  F.  Smith  177.  The  scope  of  inquiry  into  the 
rights  of  a  plaintiff  is  limited  to  no  narrower  bounds.  In  the 
hearing  before  the  justice,  and  in  the  trial  in  court,  the  truth  in 
regard  to  the  allegations  of  the  complaint  on  which  the  proceeding 
has  been  founded  is  to  be  inve^igated  and  ascertained.  A  ten- 
ancy being  established  the  plaintiff  may  show  his  right  to  recover 
on  any  grounds  and  by  any  evidence  upon  which  he  could  rely  in 
an  action  of  ejectment  founded  on  an  alleged  forfeiture  for  breach 
of  the  conditions  of  the  lease.  The  question  here  should  have 
been  submitted  to  the  jury. 

By  the  terms  of  the  agreement  all  improvements  to  the  dwelling- 
house  or  building  were  to  be  made  at  the  expense  of  the  defend- 
ant, and  to  remain  a  part  of  the  realty.  On  the  trial  the  defend- 
ant was  permitted  to  prove,  under  exception,  that  he  had  '*  made 
large  expenditures  of  money  in  enlarging  the  house,  and  put  on 
valuable  improvements,"  in  order  to  establish  "one  basis  on  which 
the  jury  may  assess  damages."  If  the  defendant  had  been  en- 
titled to  a  verdict  on  the  main  questions  in  the  cause,  the  effect 
of  that  would  have  been  to  restore  to  him  the  possession  of  the 
premises  in  their  improved  condition.  If  he  was  not  entitled  to  a 
verdict  he  could  not  assert  a  claim  for  expenditures  by  way  of  set- 
off in  this  proceeding,  even  if  he  had  a  right  under  a  separate  con- 
tract to  compensation.  Peculiar  and  exceptional  circumstances 
might  be  conceived  in  which  such  facts  as  these  would  be  relevant, 
but  no  such  circumstances  are  disclosed  in  this  record.  For  the 
purpose  for  which  it  was  offered  the  evidence  was  not  competent. 

The  court  charged  the  jury  that  their  verdict  should  be  for  the 
defendant  for  such  damages,  as  in  their  judgment,  under  the  evi- 
dence, would  "  fully  compensate  him  for  loss  and  annoyance  by 
reason  of  his  eviction  from,  and  deprivation  of  the  premises."  The 
statutory  provision  is,  that  "if  the  jury  shall  find  in  favor  of  the 
tenant,  they  shall  also  assess  the  damages  which  he  shall  have 
sustained  by  reason  of  his  removal  from  the  premises,"  under  the 
warrant  of  the  justice.  The  pecuniary  loss  caused  by  his  eviction 
was  the  measure  of  compensation  which  the  defendant  would  have 
had  the  right  to  recover  if  he  had  been  entitled  to  a  verdict.  This, 
undoubtedly,  was  all  the  court  intended  to  include,  and  the  word 
annoyance  was  probably  used  inadvertently  in  the  sense  of  disturb- 
ance of  the  lessee  in  the  possession  of  the  property.  But  the  word 
suggests  not  only  the  idea  of  actual  injury,  but  ideas  of  personal 
chagrin  and  mental  vexation  and  anxiety,  and  for  such  results  of 
a  law  suit  any  attempt  to  apportion  money  damages  could  result 
only  in  conjecture  and  caprice. 

Judgment  reversed,  and  writ  of  restitution  in  favor  of  the  plain- 
tiff and  venire  facias  de  novo  awarded. 

31  P.  F.  Smith— 81 
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Lehigh  Iron  Co.  versics  Lower  Macungie  Township, 

1.  An  Act  of  February  25th  1870,  authorized  a  township  to  collect  a  tax 
from  owners  of  ore  beds  for  '*  every  ton  of  ore  mined  and  carried  away  with 
teams"  over  the  roads  in  the  township.  Heldy  that  the  act  was  not  repealed 
by  sect.  1,  art.  9,  of  the  Constitution  of  1873,  declaring  that  **all  taxes  shall 
be  uniform  on  the  same  class  of  subjects,''  and  levied,  &c.,  under  **  general 
laws." 

3.  Sect.  1,  art.  9,  of  the  New  Gonsfttution  is  not  immediately  operative; 
it  is  mandatory  on  the  legislature  to  enact  laws  framed  upon  its  special  in- 
tent and  to  repeal  all  laws  inconsistent  with  it. 

3.  It  is  left  to  the  legislature  to  time  the  repeal  of  special  and  local  laws 
after  proper  general  laws  have  been  passed. 

4.  Article  9,  of  the  New  Constitution,  construed. 

5.  Weber  v.  Reinhard,  23  P.  F.  Smith  370,  re-affirmed. 

March  23d  1876.  Before  Aqnbw,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lehigh  county :  Of 
January  Term  1876,  No.  149. 

This  was  an  action  of  assumpsit,  brought  April  7th  1875,  by 
Lower  Macungie  Township  against  the  Lehigh  Iron  Co. 

The  cause  of  action  as  set  out  in  the  aflSdavit  of  claim  was : — 

"  That  defendant  is  a  corporation  created  under  the  laws  of  Penn- 
sylvania and  has  its  principal  works  in  said  county,  and  there  car- 
ries on  business ;  that  said  defendant  on  February  25th  1874,  was 
and  ever  since  has  been  the  lessee  and  grantee  of  iron  ore  mines 
in  said  township  of  Lower  Macungie,  from  which  said  mines  said 
defendant  as  lessee  or  grantee,  as  aforesaid,  did  cart  and  carry 
away  or  cause  or  procure  to  be  carried  away  over  the  public  roads 
in  said  township,  the  following  quantities  of  iron  ore,  to  wit :  *  *  * ; 
that  at  the  rate  specified  in  the  act  thereto  annexed,  relating  to 
said  township  of  Lower  Macungie,  the  tax  on  the  said  ore  so  car- 
ried away  amounts  at  the  expiration  of  said  first  period  of  six 
months  to  $86.15,  and  for  the  latter  period  of  six  months  to 
^1.87. 

'^  That  after  said  taxes  became  due  as  aforesaid,  and  before  the 
bringing  of  this  suit,  said  defendant  was  notified  of  the  amount  of 
aforesaid,  two  sums  and  payment  thereof  demanded ;  that  said  de- 
fendant *  *  *  is  indebted  to  the  plaintiffs  in  said  two  sums — to- 
gether $128.02,  all  of  which  is  due  and  unpaid,  for  the  recovery 
whereof  this  suit  is  brought.** 

The  following  are  acts  under  which  the  tax  was  claimed :  April 
14thl868,  Pamph.  L.  1127: 

"  An  act  authorizing  the  supervisors  of  Upper  Saucon  township, 
Lehigh  county,  to  collect  an  additional  road  tax  on  ore  beds. 

'^  That  in  addition  to  the  taxes  collectible  under  existing  laws, 
the  owners  of  ore  beds,  situated  in  Upper  Saucon  township,  Lehigh 
i^unty,  shall,  from  and  after  the  passage  of  this  act,  pay  to  the 
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supervisors  of  the  roads  in  said  township,  one  and  a  half  cent  for 
each  and  every  ton  of  ore  mined  and  carried  away  with  teams  over 
the  public  roads  in  said  township,  which  said  payments  shall  be 
made  at  the  end  of  every  six  months  after  the  passage  of  this  act ; 
and  in  default  of  payment,  the  same  to  be  collected  as  debts  of 
like  amount  are  collectible  by  law." 

Act  of  February  26th  1870,  Pamph.  L.  241 : 

'*  An  Act  to  extend  to  the  tojrnship  of  Lower  Macungie,  in  the 
county  of  Lehigh,  the  provisions  of  an  act  approved  April  14th, 
A.  D.  1868,  entitled  *  An  Act  authorizing  the  supervisors  of  Upper 
Saucon  township,  Lehigh  county,  to  collect  an  additional  road  tax 
on  ore  beds.*  " 

"  That  the  provisions  of  an  act,  approved  the  14th  day  of  April, 
A.  D.  1868,  entitled,  &c.,  be  and  the  same  are  hereby  extended  to 
the  township  of  Lower  Macungie  in  said  county  of  Lehigh  ;  pro- 
vided that  in  all  cases  where  the  ore  is  mined  under  a  lease  or 
grant  of  the  ore,  such  lessee  or  grantee  shall  be  taken  and  held  to 
be  the  party  liable  to  pay  the  tax  provided  for  by  this  act ;  pro- 
vided said  tax  shall  not  exceed  one  per  cent,  per  ton." 

The  aflSdavit  of  defence  was : — 

"  It  is  admitted  that  the  Acts  of  14th  April  1868,  and  25th 
February  1870  (copies  of  which  are  appended  to  the  plaintiffs'  affi- 
davit), were  passed  by  the  legislature,  and  that  the  defendant,  in 
the  month  of  February,  A.  D.  1874,  and  from  time  to  time  since 
that  date,  has  caused  and  procured  its  officers  and  employees  to 
cart  and  carry  over  the  highways  in  the  township  of  Lower  Macun- 
gie, ores  mined  on  properties  owned  or  leased  by  said  defendants ; 
and  that  the  number  of  tons  set  forth  in  the  statement  of  the  plain- 
tiffs is  correct.  Deponent  further  saith  that  the  Acts  of  Assembly 
referred  to  have  been  abrogated  and  annulled  by  the  provisions  of 
the  Constitution  adopted  in  1873,  and  consequently  this  suit  can- 
not be  maintained.  And  deponent  saith  that  there  is  no  authority 
in  law  for  the  imposition  and  collection  of  the  several  sums  of 
money  set  forth  in  the  plaintiffs'  statement ;  and  that  the  defend- 
ant is  not  indebted  to  the  plaintiffs  in  any  sum  whatever." 

On  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence,  the  court,  Longaker,  P.  J.,  delivered  the  following  opin- 
ion : — 

^*  The  special  act  under  which  this  tax  is  demanded  was  held  to 
be  constitutional  in  Weber  v.  The  Supervisors  of  Upper  Saucon, 
23  P.  F.  Smith  371.  It  is  however  contended  by  the  defendant 
that  by  reason  of  the  adoption  of  the  Constitution  of  1873,  all  local 
and  special  laws  have  been  repealed.  This  declaration  is  not  based 
upon  an  explicit  provision,  but  is  said  to  follow  by  implication ; 
and  art.  9,  §  1,  wherein  it  is  provided  that  all  taxes  "  shall  be  levied 
and  collected  under  general  laws,"  is  laid  hold  of  as  authority  to 
prevent  the  collection  of  this  tax  from  the  defendant     This  tax. 
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and  the  mode  prescribed  for  its  collection,  exists  only  by  a  local 
law,  and  if  the  Constitution  operates  as  a  repeal  of  the  statute,  then 
the  defence  assumed  by  the  defendant  will  defeat  a  recovery.  A 
repeal  by  implication  seems  to  be  incompatible  with  the  express 
language  of  the  Constitution  itself.  In  art.  3,  §  7,  it  is  said :  ^  but 
laws  repealing  special  or  local  acts  may  be  passed.'  The  Constitu- 
tion prohibits  the  enactment  of  local  or  special  laws,  but  this  prohi- 
bition most  assuredly  cannot  be  construed  to  operate  as  a  repeal. 

*'  Again,  if  the  provision  that  all  taxes  *  shall  be  levied  and  col- 
lected under  general  laws'  is  to  be  construed  to  repeal  all  special 
laws  now  in  force  as  regards  the  collection  of  taxes,  it  is  to  be  feared 
that  many  counties  and  other  municipalities  will  find  that  there  is 
no  statute  by  which  their  taxes  can  be  levied  and  collected ;  because 
for  many  districts  special  laws  have  been  enacted  ;  and  none  have 
yet  discovered  that  the  new  Constitution  has  effected  a  change. 
The  Supreme  Court,  by  affirmance  of  the  case  of  the  City  of  Pitts- 
burg V.  Kitty  Roup,  Weekly  Cases  524,  declares,  that  the  special 
act  as  regards  the  assessment  of  rural  property  is  still  in  force.  I 
am  therefore  of  the  opinion  that  the  affidavit  of  defence  is  insuffi- 
cient, and  now,  January  17th,  A.  D.  1876,  it  is  considered,  adjudged 
and  decreed  that  the  rule  be  made  absolute,  and  that  the  prothono- 
tary  assess  the  amount  of  damages.*' 

Damages  were  assessed  at  $128.02. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error  the 
entering  of  judgment  for  the  plaintifis. 

JST.  0.  ffunsberger  and  JE.  Harvey^  for  plaintifis  in  error. 

E,  Alhrighty  for  defendant  in  error. 

Chief  Justice  Agnbvt  delivered  the  opinion  of  the  court  March 
80th  1876. 

When  the  question  upon  the  constitutional  power  to  levy  such  a 
special  tax  as  this  was  here  before,  this  court  affirmed  it  with  a 
very  positive  dissent,  however,  by  the  present  Chief  Justice,  and  a 
qualified  concurrence  on  part  of  Rbad,  then  Chief  Justice,  and  Wil- 
liams, J.,  excepting  to  the  extension  of  Hammett  v.  Philadelphia, 
beyond  the  case  itself.  It  was  believed  by  the  majority  that  the 
former  decisions  of  the  court  supported  the  power,  though  its 
exercise  was  apparently  unjust  and  unequal.  For  the  same  reasons 
the  court,  as  now  constituted,  feel  bound  by  that  decision,  especially 
in  view  of  the  constitutional  restrictions  upon  the  power  of  taxation, 
which  it  is  hoped  will  hereafter  prevent  local  and  unequal  imposi- 
tions. The  only  question  now  before  us  is,  therefore,  upon  the 
efiiect  of  the  first  section  of  the  ninth  article  of  the  new  Constitution 
upon  such  legislation.     It  is  contended  that  this  section  is  a  repeal 
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per  $e  of  the  act  under  which  this  tax  is  sought  to  be  levied  and 
collected. 

It  is  a  question  of  very  great  concern  to  the  whole  state,  for  if 
the  position  taken  by  the  plaintiff  in  error  be  true,  some  of  the 
most  important  laws  of  the  state  have  fallen  long  since,  and  all  acts 
done  under  them  have  been  unlawful  and  void.  An  example  may 
be  found  in  the  act  known  as  the  Venango  County  Tax  Law, 
enacted  many  years  ago,  and  extended  from  time  to  time  to  other 
counties,  until  now  it  is  the  law  of  probably  one-third  of  the  counties 
in  the  state.  This  is  the  law  which  makes  the  treasurer  of  the 
county  the  collector  of  the  state  and  countv  taxes,  sends  him  out 
into  the  different  townships  to  receive  from  tne  people,  and  requires 
him  to  place  all  uncollected  taxes,  on  the  first  day  of  September, 
in  the  hands  of  the  several  constables  for  collection,  with  an  addi- 
tion of  five  per  cent,  to  the  taxes  of  such  person  to  pay  the  expense 
of  collection.  It  allows  the  taxpayer  a  reduction  of  five  per  cent, 
for  prompt  payment  before  the  first  of  August,  and  grace  by  pay- 
ment of  the  simple  amount  between  the  Ist  of  August  and  the 
1st  of  September.  The  constables  give  bond  and  sureties  for 
collection.  This  is  undoubtedly  the  cheapest  and  best  system  of 
collection  in  the  state,  but  it  is  unquestionably  special.  Many  other 
laws  for  particular  localities  might  be  mentioned. 

In  view  of  the  wide  and  extended  effects  of  an  immediate  repeal, 
ipso  facto,  by  the  adoption  of  the  new  Constitution,  it  behooves  us 
to  be  careful  in  the  interpretation  of  the  sections  mentioned.  Upon 
all  the  consideration  we  can  give  to  this  subject,  after  a  very  careful 
argument  to  assist  us,  we  are  of  opinion  that  section  1  of  article 
9  is  not  immediately  operative,  but  was  intended  by  the  conven- 
tion to  be  mandatory  upon  the  legislature  to  enact  laws  framed 
upon  its  special  intent,  and  to  repeal  all  laws  inconsistent  therewith, 
leaving  the  legislature,  in  the  exercise  of  a  sound  and  wise  discretion, 
to  time  the  repeal  after  proper  general  laws  shall  have  been  passed. 
Any  other  interpretation  would  lead  to  most  ruinous  results.  So 
much  may  be  deduced  from  a  comprehensive  view  of  the  section 
itself  and  its  consequences,  in  the  absence  of  any  language  in  it  to 
evidence  an  intent  to  make  it  a  repeal  per  se*  But  beyond  this 
there  is  strong  evidence  in  the  immediate  context  that  the  conven- 
tion had  a  different  intention.  A  part  of  section  one  is  the  decla- 
ration, by  way  of  exception  to  its  generality,  of  the  power  of  the 
assembly  to  exempt  certain  classes  of  property  from  taxation. 
This  is  followed  immediately  by  section  2,  which  provides  that 
"  all  laws  exempting  property  from  taxation  other  than  the  property 
above  enumerated,  shall  be  void."  Thus  the  subject  of  repeal  was 
directly  before  the  mind  of  the  convention,  and  was  limited  to  laws 
relating  to  exemption  only.  The  subject  of  the  second  section, 
being  directly  connected  with  the  subject  of  the  first,  indeed  might 
have  been  incorporated  with  it,  and  this  subject  being  that  of  repeal^ 
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it  is  conclusive  evidence  to  our  minds  that  the  convention  did  not 
intend  to  repeal  special  tax  laws,  but  to  let  them  stand  until  the 
legislature  had  enacted  a  proper  general  system  of  taxation  to  take 
their  places.  The  eminent  men  who  composed  that  body  could  not 
fail  to  perceive  the  utter  confusion  into  which  the  state  would  have 
been  thrown  by  a  repeal  per  %e. 

These  views  derive  confirmation  from  other  portions  of  the  instru- 
ment. The  exception  in  the  7th  section  of  the  third  article,  relative 
to  legislation,  giving  power  to  repeal  fecial  and  local  acU^  strongly 
indicates  the  intent  that  such  local  and  special  acts  should  remain 
until  legislation  had  been  adopted  to  harmonize  these  local  and 
special  provisions  with  the  general  laws  so  adopted.  There  are, 
aUo,  instances  of  immediate  repeal  of  existing  laws ;  for  example, 
art.  3,  sect.  21,  relating  to  damages  for  personal  injuries,  and 
sect.  22,  relating  to  investments  by  executors,  &c.  Art.  16,  sect. 
1,  relating  to  certain  existing  charters  of  incorporation,  and  the 
section  relating  to  exemption  laws,  already  alluded  to  (sect.  2, 
art.  9.)  Then  we  have  the  2d  and  31st  sections  of  the  schedule 
bearing  directly  upon  the  question.  The  former  continues  in  force 
all  laws  not  inconsistent  with  the  Constitution,  and  all  rights,  actions, 
prosecutions  and  contracts.  This  express  provision  must  have  its 
due  operation,  unless  inconsistency  plainly  appears.  The  other 
makes  it  the  duty  of  the  legislature  at  its  first  session,  or  a«  90<m 
as  may  be,  to  pass  such  laws  as  may  be  necessary  to  carry  the 
Constitution  into  full  force  and  effect  This  section  also  necessarily 
appeals  to  the  consciences  of  the  members,  by  their  oath  of  office, 
to  perform  this  necessary  duty,  and  to  bring  the  laws  of  the  state 
into  perfect  accord  with  the  Constitution,  which  is  the  highest  evi- 
dence of  the  will  of  the  people.  With  the  legislature,  therefore, 
this  duty  remains  to  provide  general  laws  for  uniform  taxation,  and 
to  harmonize  all  psTrts  of  the  state  by  repealing  local  and  special 
provisions  that  stand  out  upon  the  body  politic  as  incongruous 
excrescences. 

Judgment  affirmed. 


Allen  versus  Liggett. 

1.  Liggett  issued  a  summons  in  trespass  q.  o.  f.  against  DoBois  (who  was 
summoned)  and  Allen,  as  to  whom  the  return  was  ^*  Nihil  ;*'  the  declaration 
was  against  hoth,  reciting  that  Allen  had  not  heen  served  ;  the  yerdict  and 
judgment  were  against  DuBois,  but  not  realized :  Held,  that  another  action 
for  the  same  cause  could  be  maintained  against  Allen. 

2.  The  praecipe  in  the  second  suit  was  for  an  alicts  against  Allen  alone, 
and  referred  to  the  former  suit :  Held^  that  an  amendment  striking  out  **  cdia^^ 
in  all  the  proceedings  was  properly  allowed. 

3.  When  a  summons  is  not  served,  a  plaintiff  at  common  law  may  prevent 
its  abatement  by  entering  continuances  from  term  to  term,  and  then  issae  an 
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alias  to  bring  in  the  defendant,  and  thus  prevent  the  bar  of  the  Statute  of 
Limitations. 

4.  The  plaintiff  may  abandon  his  first  summons  and  begin  anew. 

5.  An  alias  scire  facias  issued  after  five  terms  from  the  former,  is  insuffi- 
cient to  preserve  the  lien  of  a  judgment  which  had  expired  in  the  interval. 

6.  The  spirit  of  the  present  age  is  to  reach  the  merits  of  a  case  ut  res 
magis  val<;at  quampereat. 

7.  Cridland  ©.  Floyd,  6  S.  &  R.  412 ;  Taylor  ©.  Henderson,  17  S.  &  R. 
453,  distinguished. 

March  27th  1876.  Before  Agnew,  C.  J.,  Sharswood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Clinton  county :  Of 
•  January  Term  1875,  No.  85J. 

On  the  27th  of  March  1868,  Benjamin  Liggett  commenced  an 
action  of  trespass  q.  c.  f.,  No.  115,  to  May  Term  1868,  against 
John  H.  Allen.  The  praecipe  was:  "  Issue  alias  summons  in  tres- 
pass quare  clausum  fregit,  to  recover  treble  damages  for  cutting 
timber  trees.     Vide  original  summons,  No.  262,  May  Term  1866." 

The  writ  was  in  the  ordinary  form  of  an  original  summons. 

On  the  12th  of  May  1868,  a  rule  was  granted  to  show  cause 
why  the  alias  writ  of  summons,  and  all  proceedings  thereon  should 
not  be  set  aside. 

On  the  10th  of  November  1870  the  record  was  amended  by 
omitting  from  the  proceedings  the  word  *'  alias,**  and  all  references 
to  any  former  proceedings  against  the  defendant. 

On  the  25th  of  November  the  plaintiffs  rule  was  discharged. 

The  declaration  averred  that  the  defendant  broke  and  entered 
the  close  of  the  plaintiff,  and  unlawfully  and  without  the  consent 
of  the  plaintiff,  cut  down  certain  timber  trees,  and  converted  them 
to  his  own  use,  and  cut  down  other  trees,  without  alleging  a  con- 
version, contrary  to  the  Act  of  Assembly  of  September  1st  1824, 
&c. 

On  the  10th  of  August  1872  the  defendant  pleaded  "  Not  guilty ;" 
he  pleaded  also  a  special  plea,  viz.,  that  the  plaintiff  should  not 
maintain  his  action  ^^for  or  on  account  of  any  supposed  trespasses 
committed  before  the  26th  day  of  April,  A.  D.  1866,  because,  he 
says,  that  the  said  plaintiff,  on  the  26th  day  of  April,  A.  D.  1866, 
to  No.  262,  May  Term  1866,  in  the  Court  of  Common  Pleas  of 
Clinton  county  *  *  *  by  an  original  writ  of  summons  in  trespass 
q.  c.  f.,  impleaded  one  James  DuBois  jointly  with  the  said  defend- 
ant, and  which  writ  was  duly  served  on  the  said  James  DuBois, 
and  80  returned  by  the  sheriff  of  said  county,  and  which  said  writ 
of  summons  was,  as  to  the  defendant,  returned  nihil  habet  by  the 
said  sheriff;  *  *  *  that  in  said  suit  the  said  plaintiff  impleaded 
the  said  James  DuBois  in  a  certain  plea  of  trespass  for  committing 
the  very  same  supposed  trespasses  committed  previous  to  the  26th 
day  of  April,  A.  D.  1866,  in  the  said  declaration  above  mentioned ; 
whereupon  the  said  James  DuBois  afterwards  pleaded  that  he,  the 
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said  James  DuBois,  was  not  guilty  of  the  said  suppd^ed  trespasses 
*  *  *  and  issue  was  thereupon  joined  upon  the  said  plea  between 
the  said  plaintiff  and  the  said  James  DuBois ;  and  thereupon  *  *  * 
the  said  issue  came  on  to  be  tried,  and  was  then  and  there  tried  in 
due  course  of  law  by  a  jury  *  *  *  and  the  said  jury  returned  a 
verdict  for  the  said  plaintiff  and  against  the  said  James .  DuBois 
for  the  sum  of  ^468  *  *  *  and  on  the  11th  day  of  May,  a.  d. 
1868,  judgment  was  duly  entered  on  said  verdict  for  the  sum  of 
$468  *  *  *  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed  or  made  void.  *  »  *  " 

The  case  was  tried  December  19th  1872,  before  Williams,  P.  J., 
of  the  4th  district. 

Both  parties  gave  evidence  under  the  plea  of  "Not  guilty." 
Defendant  gave  in  evidence  also  the  record  of  the  suit  set  out  in 
his  special  plea,  viz.:  "Summons  trespass  c.  q.  f.,  to  May  Term 
1866,  No.  262,  Benjamin  Liggett  against  James  DuBois  and  John 
H.  Allen.  Return  served  on  James  DuBois,  and  ^  nihil  habety  as 
to  J.  H.  Allen." 

The  declaration  in  the  suit  of  1866  complained  "  that  whereas 
the  said  James  DuBois  and  one  John  H.  Allen  (as  to  which  John 
H.  Allen  the  writ  of  summons  was  returned  ^  nihil  habety  pro  ut 
patet  per  recordum')  had  broken  and  entered  plaintiff's  close,  and 
cut  his  timber,  &c.,  as  in  the  declaration  in  this  case." 

The  verdict  was  for  the  plaintiff  in  that  case,  for  $468,  and 
judgDQent  was  entered  on  the  verdict. 

On  the  record  of  that  case  it  is  noted,  "  Exit  alias  summons, 
No.  115,  to  May  Term  1868." 

The  jury  found  a  special  verdict,  as  follows:— 

"  We  find  that  the  defendant,  by  his  employees,  cut  and  carried 
away  from  the  tract  of  land  described  in  plaintiffs  declaration, 
timber,  to  wit :  pine,  oak,  poplar  and  linn,  amounting  in  all  to  one 
hundred  and  fifty-three  thousand  feet,  for  which  the  plaintiff  is 
entitled  to  recover  $612,  single  damage.  We  further  find  that 
defendant  in  like  manner  cut  and  left  lying  on  said  tract,  pine,  oak, 
poplar  and  linn,  in  all  twelve  thousand  feet,  for  which  plaintiff  is 
entitled  to  recover  $48,  single  damage. 

"  We  further  find  that  the  whole  of  said  timber  was  claimed  for 
by  the  plaintiff  in  an  action  of  trespass,  No.  262,  of  May  Term 
1866,  Common  Pleas  of  Clinton  county,  in  which  a  recovery  was 
had  against  one  James  DuBois. 

**  If  the  court  be  of  opinion  that  the  said  recovery  of  the  judg- 
ment entered  therein,  and  now  remaining  unsatisfied,  is  a  bar  to  a 
recovery  in  this  case,  then  we  find  for  defendant." 

In  delivering  the  opinion  of  the  court  on  the  special  verdict. 
Judge  Williams  said : — 

u  xc  «  «  rpi^Q  position  taken  is,  that  as  the  summons  issued 
against  both  DuBois  and  Alien,  the  plaintiff  must  be  held  to  have 
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elected  to  proceed  against  the  trespassers  jointly  ;  and  that  taking 
a  verdict  against  DuBois  was  equivalent  to  the  entry  of  a  nolle 
prosequi  against  Allen,  or  to  a  verdict  in  his  favor. 

"  The  cases  cited  satisfy  us  that  if  Allen  had  been  served,  and 
the  plaintiff  had  gone  to  trial  against  DuBois  alone,  the  verdict 
might  have  had  the  effect  claimed  for  it :  2  Sellouts  Practice  337 ; 
Breidenthal  v.  McKenna,  2  Harris  160 ;  Cridland  v.  Floyd,  6  S.  & 
R.  412. 

*^But  trespasses  committed  by  more  than  one  are  joint  and 
several,  *  and  the  trespassers  may  be  sued  severally,  though  the 

Plaintiff  can  recover  but  one  satisfaction  :*  Kennedy  v.  Philipy,  1 
[arris  409.  And  in  the  same  case  it  is  said  that  the  plaintiff 
may  ^  severally  proceed  to  judgment  against  all,  and  have  his  elec- 
tion de  melioribus  damnis^  unless  he  has  actually  received  satisfac- 
tion from  one.* 

^'  In  the  case  at  bar  the  plaintiff  endeavored  to  proceed  against 
the  trespassers  jointly,  but  was  able  to  serve  but  one  of  them  with 

Process.  He  has  proceeded  against  him  'severally  to  judgment.* 
?hat  prevents  his  proceeding  now  to  judgment  against  the  other 
defendant  since  served  ?  Not  his  own  neglect  to  compel  an  issue 
in  the  former  case,  for  the  defendant  was  not  then  served.  Nor 
yet  a  'nolle  prosequi,  retraxit,  release  or  acquittal,*  growing  out 
of  the  venire  or  trial  against  the  defendant  pleading  only ;  because 
the  defendant  who  pleaded  was  the  defendant  who  was  served,  and 
the  only  one.  If  there  is  any  reason  why  the  plaintiff  shoiild  not 
now  recover,  it  must  therefore  be  found  in  the  fact  that  Allen  was 
named  in  the  praecipe  and  summons. 

"  It  would  follow,  then,  that  the  plaintiff  was  bound  to  wait 
until  service  could  be  ha^d  upon  Allen  (for  we  have  no  process  of 
outlawry)  before  proceeding  against  DuBois,  or  abandon  his  claim 
against  all  but  the  defendant  served.  We  think  it  more  reasonable 
to  hold  that  the  plaintiff,  finding  himself  able  to  serve  but  one  of 
the  defendants,  had  the  right  to  proceed  against  the  defendant  so 
served  severally  to  judgment,  precisely  as  though  the  defendant 
served  had  been  named  alone  in  the  praecipe.  By  the  return  of 
the  writ  DuBois  only  was  brought  in  ;  he  answered,  and  the  jury 
tried  the  issue  so  raised.  The  court  had  no  jurisdiction  over  the 
defendant  not  served.  He  lived  in  a  remote  part  of  the  Common- 
wealth, and  could  not  have  been  concluded  by  the  result  of  the 
trial  of  that  cause,  because,  not  having  been  served,  he  had  no 
opportunity  to  be  heard.  Nor  ought  the  plaintiff  to  be  concluded 
as  to  Allen,  for  the  same  reason,  viz. :  he  was  not  served,  and 
could  not,  therefore,  be  compelled  to  answer. 

"Nor  does  the  other  position  urged  upon  our  attention,  viz., 
that  the  recovery  against  DuBois  passed  the  title  to  the  timber 
trees  claimed  for  from  the  plaintiff  to  DuBois,  strike  us  as  tenable. 
As  to  a  stranger  to  the  trespass,  or  a  vendee  holding  by  purchase 
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from  the  trespasBera,  or  either  of  them,  this  might  be  tme ;  but  if 
the  doctrine  of  Kennedy  v.  Philips,  1  Harris  409,  be  the  law,  then 
it  does  not  lie  in  the  mouth  of  one  joint  trespasser  to  allege,  when 
sued  severally,  that  a  several  judgment,  entered  an  hour,  a  day 
or  a  year  earlier  in  point  of  time  against  a  fellow  trespasser,  pro- 
tects him  from  all  liability  for  his  trespass. 

*'  If  trespasses  committed  by  more  than  one  are  joint  and  several, 
and  the  trespassers  may  be  proceeded  against  severally,  it  must 
happen  that  one  judgment  will  be  prior  in  time  to  another.  It 
may  happen  that  one  judgment  will  be  larger  than  another.  The 
plaintiff  is  then  put  to  his  election  de  melioribus  damnis.  But  if 
the  position  of  the  defendant's  counsel  be  correct,  there  could  be 
no  several  judgments  against  the  several  trespassers,  and  of  course 
no  election  de  melioribus  damnis  ;  but  the  judgment  first  rendered 
would  pass  the  title  of  the  plaintiff  to  the  defendant  in  that  case, 
and  plaintiflTs  right  to  sue,  as  well  as  his  title  to  the  property — 
the  subject  of  the  action — would  be  divested  by  the  rendition  of 
judgment  in  the  case  first  tried." 

Judgment  was  accordingly  entered  for  $1932,  double  and  treble 
damages. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error, 

1.  Allowing  the  amendment  to  the  record. 

2.  Entering  judgment  for  plaintifi*  on  the  special  verdict. 

0.  G.  Furst  and  S.  lAnUy  for  plaintifi*  in  error. — At  common  law 
when  a  tort  was  committed,  or  a  joint  and  several  contract  entered 
into  by  two  or  more  persons,  the  party  with  whom  the  contract 
was  made,  or  against  whom  the  tort  was  committed,  had  his  elec- 
tion to  sue  jointly  or  severally  :  1  Chitty's  Pleading  86 ;  Bigelow 
on  Estoppel  49,  67 ;  Lovejoy  v.  Murray,  3  Wall.  1, 11 ;  Downey 
V.  The  Bank,  13  S.  &  R.  288.  The  plaintiff  must  sue  all  jointly, 
or  each  separately :  1  Saund  291  <?.  As  to  whether  a  judgment 
recovered  against  one  tort-feasor  sued  alone  is  a  bar  to  an  action 
against  the  others,  the  authorities  do  not  agree.  In  some  of  the 
cases,  English  and  American,  it  is  held  that  a  judgment  recovered 
against  one  of  several  joint  tort-feasors  is  a  bar  to  an  action  against 
the  others ;  in  others  it  is  said  to  require  the  issuing  of  an  execu- 
tion ;  and  in  others  that  nothing  short  of  satisfaction  will  be  a  bar : 
Brown  v.  Wootton,  Cro.  James  73;  Bigelow  on  Estoppel  49; 
Lovejoy  v.  Murray,  8  Wall.  1 ;  Livingston  v.  Bishop,  1  Johns. 
290 ;  Buckland  v.  Johnson,  15  Com.  B.  145,  80  E.  C.  L.  Rep. ; 
Brown  v.  Cambridge,  3  Allen  474 ;  Stone  v.  Dickinson,  5  Id.  29 ; 
3  Penna.  Blacks.  194  ;  1  Greenl.  on  Evidence,  sect.  409.  When 
the  plaintiff  here  brought  a  joint  action  he  made  his  election  to 
treat  his  cause  of  action  as  joint ;  his  cause  of  action  must  now  be 
considered  to  every  legal  intent  as  joint  only :  Reed  v.  Garvin,  7 
S.  &  R.  363 ;  Beltzhoover  v.  Commonwealth,  1  Watts  127.     The 
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judgment  taken  against  James  DuBois  in  the  joint  action  of  tres- 
pass, if  rendered  in  form,  would  be  that  the  plaintiff  therein  recover 
his  damages  of  James  DuBois  only  :  Shively  v.  The  United  States, 
5  Watts  832.  "  The  language  of  the  Act  of  6th  of  April  1830, 
Pamph.  L.  277,  1  Br.  Purd.  826,  pi.  34,  35,' is  very  explicit  and 
must  be  confined  to  the  cases  it  enumerates:**  Walter  v,  Ginrich, 
2  Watts  204.  At  common  law  when  an  action  is  brought  against 
two  jointly  for  a  trespass,  and.  one  is  not  served  with  process,  the 
plaintiff  cannot  have  judgment  against  the  defendant  served  with- 
out entering  a  voile  prosequi  against  the  one  not  served,  which  is 
equivalent  to  an  acquittal  of  the  party  not  served :  2  Sellon*s  Pr. 
337  ;  Breidenthal  v.  McKenna,  2  Harris  160 ;  Salmon  v.  Smith, 
1  Saund.  207  a,  note  2 ;  Bosworth  v.  Sturdevant,  2  Cush.  400 ; 
Moore  v,  Hepburn,  6  Barr  399.  But  the  case  which  is  decisive 
of  this  point  is  Cridland  v.  Floyd,  6  S.  &  R.  412;  Wakeley  v. 
Hart  et  al.,  6  Binn.  316. 

0.  Corss^  for  defendant  in  error. — At  common  law,  when  neces- 
sary to  prevent  a  failure  of  justice,  the  courts  allowed  amendments : 
1  Ch.  PI.  13  note;  3  Chitty*s  Gen.  Prac.  173, 174.  Such  amend- 
ments being  in  the  discretion  of  the  court  could  not  be  reviewed 
by  writ  of  error.  The  Act  of  1806  made  the  errors  therein  enu- 
merated a  matter  of  right,  and  their  refusal  can  be  assigned  for 
error.  The  amendment  granted  in  the  court  below  not  being 
within  that  act,  the  granting  of  it  cannot  be  reviewed  here :  Khoads 
V.  Commonwealth,  3  Harris  277.  In  Pennsylvania  the  law  is  that 
the  plaintiff  may  bring  as  many  several  actions  as  he  chooses 
against  the  joint  trespassers,  proceed  to  judgment  in  one  or  all  of 
them,  and  then,  electing  de  melioribus  damnis^  collect  the  largest 
one:  Kennedy  v.  Philipy,  1  Harris  409.  From  the  return  of 
nihil  there  was  no  suit  pending  against  Allen :  Allen  v.  Mande- 
ville,  26  Miss.  397 ;  Rose  v.  Oliver,  2  Johns.  365 ;  Purviance  v. 
Dryden,  3  S.  &  R.  405  ;  Heydon*s  Case,  11  Rep.  5;  Livingston  v. 
Bishop,  1  Johns.  290  ;  2  Tr.  &  H.  51 ;  Bradley  v.  Givens,  3  Bibb. 
194;  Floyd  r.  Browne,  1  Rawle  121;  Ammonett  v.  Harris,  1 
Hen.  &  Munf.  496 ;  Bumam  v.  Webster,  5  Mass.  270  ;  Rose  v, 
Oliver,  2  Johns.  365.  Verdict  without  judgment  concludes  no 
one:  Saylor  v.  Hicks,  12  Casey  394.  Nor  confession  without 
plaintiff's  consent :  Finney  r.  Ferguson,  3  W.  &  S.  415. 

Chief  Justice  Agnbw  delivered  the  opinion  of  the  court,  May 
8th  1876. 

A  brief  statement  of  facts  is  necessary  to  an  understanding  of 
the  questions  in  this  case.  On  the  26th  of  April  1868,  Liggett 
brought  an  action  of  trespass  quare  clattsum  f regit  against  DuBois 
and  Allen.  Allen  was  not  served,  and  the  declaration  reciting  the 
return  of  nihil  as  to  Allen,  set  forth  a  joint  trespass.     The  case 
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was  tried  against  DuBois,  a  verdict  against  him,  December  19th 
1869,  for  $468,  and  judgment  May  11th  1868. 

On  the  28th  March  1870,  Liggett  issued  an  alioi  summons,  No. 
115,  May  Term  1870,  against  Allen,  which  was  served  on  him  No- 
vember 10th  1870.  *  The  record  was  amended  by  striking  out  the 
word  ^^  alias*'  and  all  reference  to  former  proceedings  against  Allen. 
A  declaration  was  filed,  a  trial,  and  verdict,  and  judgment  against 
Allen  for  treble  damages,  $1932.  Two  questions  are  raised.:  1. 
Was  it  error,  by  an  amendment,  to  permit  the  action  to  stand  as  a 
separate  suit  against  Allen?  2.  Was  Allen  discharged  by  the 
former  proceeding  against  DuBois  ?  The  determination  of  the  first 
question  depends  upon  the  decision  of  the  second,  for  if  a  separate 
action  can  be  maintained  against  Allen  after  the  recovery  against 
DuBois,  the  amendment  was  proper.  Galling  the  second  action  an 
^^  alias**  did  not  make  it  so  conclusively.  If  Liggett  could  maintain 
a  separate  action  after  recovery  against  DuBois,  he  was  not  bound 
to  enter  the  continuance  in  the  first  action  to  keep  it  open  as  to 
Allen,  but  might  proceed  by  a  separate  summons.  Where  a  sum- 
mons is  not  served,  a  plaintiff  at  common  law  may  prevent  its 
abatement  by  entering  the  continuances  from  term  to  term,  and 
then  issue  his  alias  to  bring  in  the  defendant.  In  this  wise  he  may 
prevent  the  Statute  of  Limitation  from  barring  his  action :  West- 
moreland Bank  t;.  Rainey,  1  Watts  80.  But  there  is  nothing  to 
frevent  his  abandoning  his  first  summons  and  beginning  anew, 
ndeed,  at  common  law,  in  the  case  of  a  scire  facias  to  revive  a 
judgment,  the  alias  was  treated  as  abandoned  if  not  issued  within 
a  year  and  a  day :  2  Sellon*s  Practice  189,  190 ;  Vitry  v.  Dauci, 
8  Rawle  18;  Davidson  v,  Thornton,  7  Barr  134.  So  an  alias  sci. 
fa.,  issued  after  a  lapse  of  five  terms  from  the  former,  is  considered 
inefficient  to  preserve  the  lien  of  a  judgment  which  has  expired 
in  the  interval:  Westmoreland  Bank  v.  Rainey,  supra;  Silver- 
thorn  V.  Townsend,  1  Wright  267.  Before  the  Act  of  1827,  a 
testatum  fi.  fa.  might  be  thus  abandoned :  Gowden  v.  Brady,  8  S. 
&  R.  505.  In  the  case  before  us,  eight  terms,  or  nearly  two  years, 
had  elapsed  before  the  so-called  alias  was  issued.  We  do  not  say 
that  the  continuances  might  not  have  been  entered  up  to  continue 
the  first  action.  But  clearly,  if  the  plaintiff  chose  to  abandon  it 
he  could,  if  he  had  a  right  to  proceed  separately  against  Allen ; 
and  in  that  event  the  amendment  was  not  erroneous. 

This  brings  us  to  the  second  question.  The  essential  difference 
between  this  case  and  many  of  those  cited  by  the  plaintiff  in  error 
is,  that  here  there  was  no  service  of  the  first  writ  upon  Allen,  and 
he  was  suffered  to  drop  out  of  the  case.  This  distinguishes  it  from 
Cridland  v.  Floyd,  6  S.  &  R.  412.  There  all  were  served,  two 
pleaded  to  issue,  and  rules  to  plead  were  issued  against  the  others. 
A  trial,  verdict  and  judgment  took  place  as  to  the  two  who  pleaded. 
It  was  held  that,  under  the  circumstances,  the  trial  and  judgment 
were  equivalent  to  a  nolle  prosequi  and  discharge  of  the  others. 
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Cridland  v,  Floyd  was  followed  in  Breidenthal  v.  McKenna,  2 
Harris  160,  a  case  similar  in  its  facts.  As  the  weight  of  the 
argument  of  the  plaintiff  in  error  is  thrown  upon  Cridland  v. 
Floyd,  it  is  proper  to  notice  it  particularly.  The  decision  was 
made  in  the  year  1821,  before  the  spirit  of  liberal  amendment  had 
prevailed  in  the  state.  The  opinion  was  by  Justice  Duncan,  a 
most  learned  and  able  judge,  but  a  strict  adherent  to  common- law 
rigidity.  He  admits  that  this  branch  of  the  law  of  actions  is  very 
difficult,  and  proves  his  concession  by  a  most  elaborate  review,  in 
eight  pages,  of  the  numerous  and  discordant  precedents,  concluding 
with  an  apology  for  its  length  by  saying :  *'  To  explain  the  reasons 
of  the  opinion,  required  a  general  view  of  the  clashing  opinions 
and  inconsistent  decisions  on  this  dry  but  curious  subject.**  The 
case  is  evidently  not  a  precedent  to  bind  us,  certainly  not  beyond 
its  facts,  in  view  of  the  present  liberal  doctrines  of  amendment, 
sanctioned  by  so  many  statutes  and  decisions  since  made.  The 
spirit  of  the  present  age  is  to  reach  the  merits  of  a  case,  ut  res 
magis  valeat,  qiiam  pereat  Even  the  earlier  decisions  tended  this 
way.  The  want  of  service  of  the  writ  has  been  held  to  be  a  very 
important  fact.  Thus,  in  Purviance  v,  Dryden,  8  S.  &  R.  402,  a 
defendant  not  served  was  objected  to  as  a  witness,  on  the  ground 
that  he  was  a  party  to  the  suit.  Chief  Justice  Tilghhan  said  the 
writ  was  issued  against  him  as  well  as  Purviance,  but  he  never  was 
summoned,  and  the  action,  according  to  our  practice,  was  carried 
on  against  Purviance  alone.  In  fact,  the  witness  was  not  a  party 
to  the  suit,  and  therefore  there  is  no. force  in  this  objection.  The 
case  of  Taylor  et  ah  v,  Henderson,  17  S.  &  R.  453,  is  not  con- 
tradictory. It  was  decided  on  the  ground  of  Page*s  interest,  and 
he  was  in  fact  served  with  the  writ,  and  joined  in  a  commission  to 
take  testimony,  though  he  did  not  plead  to  issue.  The  principle 
of  Purviance  v.  Dryden  was  followed  in  Kennedy  v,  Philipy, 
though  the  case  was  not  cited  in  the  report :  1  Harris  408.  There 
a  tort-feasor  not  joined  in  the  action  was  held  to  be  a  competent 
witness  against  a  number  of  co-trespassers,  reversing  the  opinion 
of  Judge  Black,  who  thought  him  incompetent,  the  action  being 
joint  against  some  of  them.  There  is  no  ground  in  the  authorities 
for  the  application  of  the  maxim  %tare  decisis  to  the  case  before 
us,  and  we  are  free  to  decide  it  upon  principles  of  justice  and 
proper  analogy  to  other  actions. 

It  cannot  be  pretended  that  there  is  justice  in  permitting  a  co- 
trespasser  to  escape  the  consequences  of  his  wrong,  especially  in 
a  case  where  his  wilful  injury  is  so  obnoxious,  the  law  visits  his 
wrong  with  treble  damages.  Why  should  the  fact  that  he  was  not 
served  with  the  process  in  the  former  action  discharge  him  ?  It 
was  no  fault  of  the  plaintiff,  or  of  the  sheriff,  if  he  could  not  reach 
him.  And  at  this  point  it  is  proper  to  notice  the  difference  between 
similar  actions  brought  in  this  state  and  in  England.     Here  we 
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have  no  process  of  outlawry  to  reach  the  property  of  the  defend- 
ant. There  the  action  is  suspended  until,  by  outlawry,  the  defend- 
ant not  served  can  be  reached  through  his  effects.  Remarking 
upon  this,  Chief  Justice  Tilqhman  said :  "  Having  no  process  of 
outlawry,  we  are  in  a  worse  situation  than  they  are  in  England. 
With  us  the  plaintiff  is  without  remedy :"  Downey  v.  Bank,  13 
S.  &  R.  288.  With  justice  on  this  side,  and  controlled  by  no 
stubborn  precedent,  we  cannot  hesitate  to  adopt  the  analogy  pre- 
sented by  the  legislation  in  reference  to  joint  contracts.  Under 
the  Act  of  6th  April  1830,  a  judgment  against  one  of  several  joint 
obligors,  promisors  or  partners,  is  no  bar  to  a  suit  against  the 
others  not  served.  So,  confession  of  judgment  is  not  a  bar. 
Under  the  Act  of  August  2d  1842,  several  judgments  against 
defendants  are  good  in  the  same  action,  and  may  be  revived,  or 
the  money  collected  as  upon  one  judgment.  There  is  still  a  further 
Act,  in  pari  materia^  of  April  11th  1848, 1  Brightly 's  Purd.  826, 
pi.  34,  35,  36,  37,  88,  39.  Adding  to  this  the  ample  power  of 
amendment  conferred,  even  to  the  change  of  the  form  of  action 
and  the  correction  of  verdicts,  we  may  repeat  the  language  used 
in  Weikel  v.  Long,  5  P.  F.  Smith  241,  that  "  the  whole  common- 
law  theory  on  the  subject  of  actions  against  joint  debtors,  partners 
and  judgment-defendants  has  been  deranged  by  legislation."  There 
is  a  greater  reason  for  applying  the  principles  of  these  acts  to 
joint  tort-feasors  than  to  joint  contractors,  for  the  former  have  no 
ligament  of  contract  with  the  plaintiff  to  bind  them  together. 
They  cannot  say  to  him,  this  is  the  form  of  your  agreement  with 
us,  and  you  must  abide  in  it.  Upon  the  whole  case,  we  perceive 
no  error  to  correct,  and  the  judgment  is  afiSrmed. 


Kimble,  Administrator,  (fee,  of  McBride,  verms 
Carothers,  Administrator,  cfec,  of  Lusk. 

1.  Sarah  Lusk  and  McBride  lived  togetiier  In  his  house  until  her  death; 
after  his  death  all  the  goods,  money,  &c.,  in  the  house  were  taken  as  his  by 
his  administrator ;  her  administrator  sued  his  in  assumpsit,  alleging  that  the 
money,  &c.,  were  hers,  and  he  had  taken  them  in  his  lifetime :  Efdd^  that 
although  McBride^B  possession  was  originallv  tortious,  the  plaintiff  might 
waive  the  tort  and  recover  for  money  hful  and  received  for  her  use. 

2.  It  was  an  action  to  establish  a  debt  a^inst  McBride's  estate  properly 
brought  in  a  common-law  court,  notlnvohing  any  question  as  to  the  amount 
of  McBride^s  estate  within  the  exclusive  jurisdiction  of  the  Orphans'  Court. 

3.  In  the  action  by  Sarah  Lusk's  administrator  against  McBride's  admin- 
istrator, the  children  of  her  deceased  brothers  and  sister  were  not  competent 
as  witnesses  under  the  Act  of  April  15th  1869,  the  suit  being  between  auimin- 
istrators. 

4.  The  witnesses  did  not  claim  by  devolution  under  a  deceased  owner 
respecting  his  right ;  but  from  two  parties  whose  rights  were  adverse. 

0.  Sarah  was  sister  of  Isabella,  McBride^  s  wife,  who  survived  her  and  died 
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before  MoBride :  HeU  that  evidence  of  declarations  of  McBride  that  Isabella 
was  not  his  wife,  were  irrelevant,  Sarah's  administrator  suing  to  recover  her 
property. 

6.  A  namber  of  the  Lusk  brothers  and  sisters,  including  Sarah  and  Isa- 
bella— and  McBride  after  his  marriage — lived  together  on  the  farm  of  their 
father,  until  their  respective  deaths,  intestate  and  without  issue.  Evidence 
of  their  ownership  of  property  thirty  years  or  more  previously  to  Sarah's 
death  was  admissible  on  the  question  whether  she  owned  property  in  the 
house  at  her  death. 

March  29th  1876.  Before  Agnew,  C.  J.,  Sharbwood,  Mer- 
CUR,  Gordon,  Paxson  and  Woodward,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Lycoming  county :  Of 
January  Term  1875,  No.  184. 

This  was  an  action  of  assumpsit,  brought  November  llth  1874, 
by  Andrew  Carothers,  administrator,  &c.,  of  Sarah  Lusk,  deceased, 
against  Nathan  B.  Kimble,  administrator,  &c.,  of  John  McBride, 
deceased. 

The  declaration  was  filed  January  18th  1875 ;  it  was  in  tbe 
common  counts,  and  on  a  special  eount,  in  which  the  plaintiff 
claimed  ^^  from  defendant  the  value  of  the  following  goods  and 
chattels,  the  property  of  Sarah  Lusk,  seized  and  sold  by  the  defend- 
ant as  the  property  of  John  McBride;*'  the  goods,  &c.,  were  con- 
tained in  a  list  in  the  declaration  and  amounted  to  $914  ;  ^^  also  the 
following  sums  of  money,  in  gold,  silver  and  paper  money,  the 
property  of  Sarah  Lusk,*'  these,  as  contained  in  list  in  the  decla- 
ration, amounted  to  $6857.16. 

John  McBride  and  Isabella,  his  wife,  were  murdered  by  Nelson 
E.  Wade,  on  the  22d  of  July  1873;  when  found,  Isabella  was 
dead,  John  when  found  was  insensible ;  he  survived  until  July  27th, 
when  he  died.  Sarah  Lusk,  the  plaintiff's  intestate  and  sister  of 
Mrs.  McBride,  lived  in  the  house  with  McBride  and  his  wife 
until  March  1872,  when  she  died  intestate,  unmarried  and  without 
issue.  These  sisters  were  children  of  Patrick  Lusk,  who  died  in 
1816,  leaving  nine  children,  of  whom  seven  died  before  Sarah,  only 
two  of  them  leaving  issue,  most  of  whom  were  living  at  Isabella's 
death;  she  also  died  without  issue.  The  inventory  of  John 
McBride's  estate  amounted  to  $7442.10. 

Both  the  chattels  and  the  money — with  the  exception  of  some 
found  where  Wade,  the  murderer,  confessed  he  had  hidden  it — 
were  found  in  the  house  of  McBride — the  money  in  parcels,  in 
stockings,  chests,  books,  &c.  The  claim  of  the  plaintiff  was,  that 
most,  if  not  all  of  the  chattels  and  money,  were  the  property  of 
Sarah. 

The  case  was  tried  February  1st  1875,  before  Gamble,  P.  J. 

1.  Samuel  Lusk,  the  son  of  James  Lusk,  a  brother  of  Sarah, 
who  died  before  her,  was  called  by  plaintiff,  who  proposed  to  prove 
by  him  that  his  uncles  John  and  William,  and  his  aunts,  Elizabeth 
and  Sarahy  lived  from  the  time  of  their  father*s  death  until  their 
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reepectiye  deaths,  on  the  homestead  farm,  working  together  and 
keeping  their  property  at  the  homestead — this,  with  other  proof, 
to  show  what  property  Sarah  Lnsk  was  possessed  of  at  the  time 
of  her  death. 

Defendant  objected,  because  the  witness  is  not  competent  to 
prove  the  matter  offered,  and  it  is  irrelevant. 

The  evidence  was  admitted,  and  a  bill  of  exceptions  sealed. 

The  witness  testified  that  the  children  of  Patrick  Lusk  were  Eliz- 
abeth, who  died  in  1845,  Ann,  who  died  in  1847,  William,  who  died 
in  1853,  Robert,  who  died  in  1857,  John,  who  died  in  1859,  Sarah, 
who  died  in  1872,  and  Isabella,  who  died  in  1873,  none  of  them 
leaving  descendants ;  also,  James,  who  died  in  1845,  and  Ann,  mar- 
ried to  John  Crydon,  who  died  in  1872,  both  leaving  descendants. 

He  said  further :  "  Uncle  John  Lusk  lived  in  the  old  mansion 
house  until  his  death,  in  1859.  John  farmed  a  portion  of  the  old 
homestead  farm  ;  he  and  William  lived  in  the  homestead  together. 
Aunt  Elizabeth  and  Sarah  lived  down  at  the  river  on  a  part  of  the 
homestead  farm.  They  both  died  upon  the  farm ;  Elizabeth  in  the 
well  at  the  river,  and  Sarah  at  the  old  homestead  bouse." 

5.  Martha  Skudder,  a  daughter  of  James  Lusk,  was  called  by 
plaintiff,  who  offered  to  prove  by  her  that  John  Lusk,  William  Lusk, 
Elizabeth  Lusk  and  Sarah  Lusk  lived  upon  the  farm  of  their  father, 
Patrick  Lusk,  from  the  time  of  the  death  of  their  father  until  their 
respective  deaths  ;  that  the  said  brothers  and  .sisters  were  indus- 
trious and  frugal,  and  saved  a  large  amount  of  money  and  property, 
and  that  said  money  and  property  were  kept  at  the  homestead 
where  they  died,  and  were  there  at  and  after  the  death  of  Sarah ; 
to  be  followed  by  proof  that  after  the  death  of  John  McBride,  the 
defendant  in  this  case,  or  his  administrator,  took  possession  of  all 
of  said  property  as  belonging  to  said  McBride,  and  sold  it  as  his 
administrator,  and  reported  the  proceeds  in  the  Orphans'  Court  of 
this  county. 

The  defendant  objected,  because  the  witness  was  interested  in 
the  event  of  this  suit,  and  is  incompetent  to  testify  on  behalf  of 
the  plaintiff;  the  evidence  offered  is  irrelevant;  and  the  defendant, 
as  administrator  of  John  McBride,  could  not  be  made  liable  in  this 
action  for  the  value  of  articles  coming  into  his  hands  as  admin- 
istrator since  the  death  of  John  McBride,  at  the  suit  of  the  plaintiff; 
and  therefore  the  offer,  so  far  as  it  is  intended  to  prove  that  defend- 
ant did  receive  and  take  into  his  possession  the  money  and  goods 
mentioned  in  the  offer,  is  inadmissible. 

The  evidence  was  admitted,  and  a  bill  of  exceptions  sealed. 

Witness  testified  that  about  thirty-five  years  previously  she  lived 
with  William  and  John  Lusk  on  the  homestead.  Witness  gave  a 
statement  of  the  household  goods  then  in  the  house.  William  and 
Elizabeth  were  weavers ;  they  wove  linen  plaids ;  they  raised  the 
flax  on  the  farm.    John  and  William  worked  together  on  the  fiurm. 
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When  they  sold  produce,  they  divided  the  money  and  put  it  away. 
She  never  knew  them  to  put  their  money  out. 

Other  witnesses  testified  in  the  same  manner,  their  knowledge 
having  been  acquired  about  the  same  time. 

Henry  Apker  testified  that  when  MoBride  came  into  the  neigh- 
borhood, between  thirty  and  forty  years  previously,  he  hired  with 
Elizabeth  Lusk  to  work  on  the  farm. 

3.  Plaintiff  proposed  to  show  by  this  witness,  that  the  Lusk  fam- 
ily, with  whom  he  was  living,  gave  notice  to  a  tavern-keeper  in 
their  neighborhood  that  no  liquor  should  be  furnished  McBride, 
and  that  when  the  tavern-keeper  informed  McBride  of  this  notice, 
and  that  it  was  given  by  Isabella,  that  McBride  denied  that  Isabella 
was  his  wife ;  to  be  followed  by  proof  that  McBride  did  not  after- 
wards acquire  any  property  ;  this  for  the  purpose  of  showing  that 
McBride  had  no  property,  and  was  of  intemperate  habits,  and  that 
he  denied  that  Isabella  was  his  wife. 

This  objected  to  by  defendant,  because  the  tiipe  referred  to  was 
too  remote,  and  it  was  irrelevant. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed. 

Witness  testified  in  accordance  with  the  offer. 

Samuel  Smith  testified  that  in  1840  he  was  working  for  McBride; 
*'  Elizabeth  charged  McBride  with  trying  to  steal  her  money  ;  half 
an  hour  afterwards  I  saw  her  going  through  the  fields  towards 
her  brother's ;  I  was  sent  for  to  help  take  Elizabeth  out  of  the  well ; 
it  was  down  at  the  girls*  house ;  McBride  told  me  that  her  brothers 
denied  having  her  money  and  she  went  down  and  jumped  into  the 
well;  he  said  her  money  was  afterwards  divided  between  the 
brothers  and  sisters;  John  and  William  were  living  at  the  upper 
house ;  Sarah,  Isabella  and  McBride  at  the  lower  house.  I  left  in 
1847  ;  have  had  no  knowledge  of  the  Lusk  family  since  that 
time." 

John  Lusk,  a  son  of  James,  testified  as  to  the  goods  in  the 
house,  stock  on  the  farm,  &c. ;  also  :  "  I  was  there  a  few  days  after 
Elizabeth's  funeral ;  was  there  at  the  appraisement ;  McBride  said  he 
thought  the  cause  of  her  drowning  was  that  John  and  William  got 
her  to  take  her  chest  of  money  up  to  their  house,  and  afterwards 
refused  to  let  her  have  it;  he  said  it  was  a  large  amount  of 
money ;  *  *  *  it  was  right  after  her  death,  or  within  a  few  days ; 
think  I  had  no  conversation  with  McBride  after  that  about  that; 
twelve  or  fourteen  years  before  McBride's  death  was  the  last  time 
I  was  there." 

Elizabeth  Brewer,  a  daughter  of  James,  testified  :  "  Uncle  Wil- 
liam had  a  white  chest  in  the  back  room ;  he  had  the  lid  up  and 
went  out  after  a  drink  of  water,  and  I  went  in  and  saw  lots  of 
silver  and  two  sacks,  I  could  not  tell  what  was  in ;  think  the  chest 
was  over  half  full ;  *  *  *  two  sacks  made  of  home-made  linen ; 
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hold  half  a  peck  a  piece  ;  both  full ;  the  chest  was  over  half  fall ; 
all  kinds  of  silver  coin ;  I  was  eight  years  old  at  that  time." 

George  W.  Lusk,  a  son  of  James,  testified  as  to  the  goods,  &c., 
at  the  farm;  also:  *  *  *  "  Aunt  Betsey  had  silver  tea-spoons ;  but- 
ter dishes  ;  they  had  considerable  silver  and  gold  there ;  they  kept 
it  in  bureaus,  cupboards  and  stuck  all  around  in  different  places  ;"'**. 
in  1845  I  lived  with  John  McBride ;  was  going  on  fifteen  years 
then ;  I  am  speaking  of  twelve  or  fifteen  years  ago ;  John  and 
William  were  both  alive  when  I  was  there  in  1847  visiting ;  it  was 
three  or  six  months  before  the  death  of  William  that  I  am  speaking 
of;  *  *  *  I  was  there  after  the  murder  two  or  three  days;  I 
found  the  same  chest  I  made  for  John  McBride ;  it  was  bursted 
open/*  *  *  * 

Doctor  Goehrig  testified,  "  I  am  the  coroner  of  the  county ;  held 
the  inquests  over  the  bodies  of  John  and  Isabella  McBride  ;  went 
into  the  bedroom  and  in  drawers  found  bundles  of  papers  with 
money  stuck  in  among  them,  and  little  papers  with  gold  and  silver 
in  them.  Meginness  kept  a  memorandum  of  what  we  found  the 
first  day,  $2514.25,  in  paper  and  silver  generally ;  this  we  found 
down  stairs;  think  there  were  national  bank  notes  and  West 
Branch  Bank  notes,  in  small  packages,  put  around  in  the  drawers 
and  in  crocks  with  garden  seeds  over  them ;  up  stairs  there  were 
old  boxes  bursted  open ;  everything  torn  up ;  a  small  room,  one  or 
two  beds,  all  covered  with  old  trash ;  several  old  chests,  forty  or 
fifty  years  old  from  appearance ;  the  chest  was  broken  open  and  I 
found  these  old  bags  and  stockings  under  the  bed ;  there  was  money 
in  them  concealed  in  the  bed ;  $2739.05  in  the  one  room  up-stairs ; 
in  the  bureau  was  an  old  almanac  with  about  $300  in  it,  that  is  in 
the  $2739.05  ;  I  counted  $5727.63  Sheriff  Piatt  took  charge  of 
it  and  took  it  to  Powell  &  Co.*s  bank." 

Other  persons  present  at  and  about  the  time  of  taking  the  in- 
quest testified  substantially  as  the  coroner. 

The  defendant  was  called  and  testified  that  the  goods  found  and 
the  moneys,  &c.,  deposited  in  bank  passed  into  his  hands. 

4.  Plaintiff  offered  petition  of  defendant,  read  in  Orphans'  Court, 
November  16th  1874,  representing  that  claim  had  been  made  before 
the  auditor,  in  estate  of  John  McBride,  for  the  claim  in  this  suit,  that 
the  suit  in  this  case  had  been  commenced,  and  asking  the  court  to 
place  the  case  at  the  head  of  the  list  for  trial  at  this  term ;  also, 
order  of  the  court  endorsed  on  the  petition  and  certificate  from 
clerk  of  the  Orphans*  Court  of  said  order  filed  in  this  case  January 
13th  1875.  These  offered  as  part  of  the  proceedings  in  this  case, 
and  as  the  acts  of  the  defendant,  and  to  explain  why  the  case  on 
trial  was  placed  at  the  head  of  the  trial  list  for  this  term,  and  also 
to  explain  the  nature  of  the  issue. 

The  defendant  objected  to  the  offer,  because : — 
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1.  Neither  the  petition  nor  the  order  are  any  part  of  the  pro- 
ceedings in  this  case. 

2.  No  explanation  is  necessary  either  to  court  or  jury  of  why 
this  case  was  ordered  to  the  head  of  the  list. 

3.  The  declaration  and  the  pleas  form  the  issue  in  this  case,  and 
they  cannot  be  "explained"  by  a  petition  presented  to  the  Orphans' 
Court. 

4.  The  offer  is  irrelevant  and  not  evidence  under  the  pleadings. 
The  offer  was  admitted  and  a  bill  of  exceptions  sealed. 

The  petition  set  out  that  defendant,  as  administrator,  had  filed 
his  account,  which  was  confirmed  September  2d  1874,  and  an  audi- 
tor appointed  to  report  distribution  of  the  funds  in  his  hands  ;  at  a 
sitting  of  the  auditor  November  11th  1874,  the  heirs  of  Sarah  Lusk 
presented  a  claim  for  $6530.13;  on  the  same  day  this  action  was 
commenced  in  the  Court  of  Common  Pleas  to  recover  that  sum  of 
money ;  that  the  auditor  adjourned  the  hearing  to  November  17th 
1874;  that  the  defendant  was  willing  to  pay  the  money  in  his 
hands  to  whomsoever  was  entitled  to  receive  it,  &c.  He  prayed 
the  court  to  place  the  case  in  the  Common  Pleas  at  the  head  of  the 
trial  list  for  January  Term  1875,  and  order  that  the  defendant 
might  employ  counsel  to  defend  the  suit,  the  expenses  to  be  allowed 
as  a  credit  in  his  account. 

The  court  made  an  order  as  prayed  for,  allowing  counsel  to  be 
employed  and  directing  the  case  to  be  placed  at  the  head  of  the 
list  for  January  Term  1875. 

5.  Plaintiff  offered  the  record  of  amicable  partition  of  real  estate, 
viz. :  homestead  farm  in  Woodward  township,  dated  April  27th 
1824,  being  division  of  said  farm  amongst  Isabella,  Elizabeth, 
Sarah,  Ann,  William  and  John  Lusk,  to  be  followed  by  proof  that 
Sarah  Lusk  and  the  other  parties  took  possession  of  their  respect- 
ive purparts  and  enjoyed  the  proceeds  of  the  same  during  life, 
and  also  on  whose  lands  John  McBride  lived  during  his  life.  This 
offered  as  evidence  on  the  question  of  the  ownership  of  the  personal 
property  found  on  the  premises  after  the  death  of  McBride. 

Defendants  objected,  because : 

1.  The  offer  is  irrelevant,  and  title  to  person aV  property  cannot 
be  shown  in  the  manner  proposed,  and  the  offer  is  to  prove  matters 
too  remote. 

2.  Not  admissible  under  the  pleadings. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed. 

Under  similar  objections  and  exceptions  plaintiff  gave  in  evi- 
dence deed  of  Robert  Lusk  to  Sarah  Lusk,  dated  December  4th 
1847,  for  his  interest  in  Elizabeth's  purpart,  also  devise  of  Wil- 
liam Lusk  of  all  his  property,  real  and  personal,  to  his  brother 
John ;  also  devise  of  John  Lusk  of  all  his  properly,  real  and  per- 
sonal, to  Sarah  Lusk  and  Isabella  McBride ;  also  deed  of  Sarah 
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Lusk,  dated  June  28th  1871,  of  all  her  real  estate  to  John  Mo- 
Bride  and  Isabella  McBride  for  the  consideration  of  $3000. 

6.  Plaintiff  proposed  to  testify  that  he  could  find  no  notes  or 
securities  of  the  estate  of  decedent,  and  the  only  personalty  was 
that  taken  by  N.  B.  Kimble,  administrator  of  McBride ;  also,  that 
from  the  time  that  Sarah  Lusk,  conveyed  her  real  estate  to  Mc- 
Bride and  wife  for  the  sum  of  $3000,  in  June  1871,  until 
March  1872,  the  time  of  her  death,  she  was  sick  and  re- 
mained in  the  house  occupied  by  McBride  and  by  her,  and  being 
the  same  house  in  which  the  money  and  property  taken  by  defend- 
ant were  found  by  the  coroner's  jury  ;  for  the  purpose  of  showing 
what  personal  property  and  money  Sarah  had  at  the  time  of  her 
death,  and  where  said  money,  &c.,  was  at  that  time. 

The  defendant  objected,  because  he  could  not  be  charged  in 
this  action  upon  evidence  of  the  character  offered ;  it  was  not  evi- 
dence under  the  pleadings  and  was  irrelevant. 

The  evidence  was  admitted  and  a  bill  of  exceptions  sealed. 

Plaintiff  said :  "I  was  not  able  to  find  any  securities  or  any 
personalty  other  than  those  found  by  the  coroner's  jury.  I  live 
about  a  quarter  of  a  mile  from  her ;  knew  Sarah  in  her  lifetime ; 
she  was  living  in  the  old  mansion-house  at  the  time  of  her  death ; 
not  able  to  go  from  the  house  to  the  barn  without  being  helped  for 
two  years  before  her  death." 

Allison  Cryder  testified :  "  I  was  at  the  house  of  Sarah  Lusk 
and  McBride's  ;  saw  McBride  sell  hay,  &c.,  proceeds  of  the  farm  ; 
I  saw  John  divide  the  proceeds  into  three  shares  and  give  Sarah 
and  Isabella  each  one  share  and  keep  the  third ;  was  there  last 
about  two  years  before  Sarah's  death :  I  stayed  all  night ;  Sarah 
slept  up-stairs  while  I  was  there ;  I  saw  John  help  her  up  and 
down  while  I  was  there ;  John  said  she  had  slept  up  there  ever 
since  she  had  come  there  and  still  wanted  to." 

Plaintiff  rested. 

Defendant  offered  to  testify  that  after  he  was  appointed  admin- 
istrator of  John  McBride^  he  had  several  interviews  with  Nelson 
E.  Wade,  who  had  robbed  and  murdered  McBride  and  his 
wife;  that  in  said  interviews  Wade  informed  him  that  he  had 
taken  a  large  amount  of  gold  and  silver  from  the  house  of  McBride 
and  bad  hid  it  so  effectually  that  no  one  could  find  it;  that  he  in- 
tended to  give  information  of  the  place  of  hiding  to  some  poor 
man,  so  that  he  could  obtain  it  and  not  the  relatives  of  McBride. 

This  for  the  purpose  of  proving  tha^  money  had  been  taken  from 
the  house  of  John  McBride  by  the  said  Wade  prior  to  the  death 
of  McBride,  and  that  the  said  money  so  taken  did  not  come  into 
the  hands  of  the  administrator. 

The  plaintiff  objected,  because  the  evidence  was  hearsay  and 
irrelevant.     It  was  rejected  and  a  bill  of  exceptions  sealed. 

Defendant  testified :  "  Nelson  E.  Wade  directed  us  where  to 
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find  the  bag  of  silver  and  it  was  by  information  received  from  him 
that  I  had  the  search  made  in  the  creek ;  a  month  after  the  rob- 
bery found  the  bag  of  silver ;  *  ♦  «  I  took  possession  of  all  the 
papers  of  John  McBride  that  I  could  find  at  the  house ;  I  got 
some  promissory  notes  payable  to  John  McBride  from  Powell's ; 
I  made  a  thorough  search  of  the  whole  house  for  all  that  I  could 
find ;  I  have  examined  all  the  papers ;  these  are  all  the  papers, 
except  a  note  or  two  not  collected,  payable  to  John  McBride ; 
the  first  claim  made  or  notice  I  had  of  any  claim  was  before  the 
auditor  on  the  eleventh  of  November  last;  Messrs.  Allen  and 
Youngman  (were  counsel)  for  Lusks/* 

The  defendant  gave  in  evidence  a  bill  of  sale,  dated  June  29th 
1871,  from  Sarah  Lusk  to  John  McBride,  by  which,  for  the  con- 
sideration of  $50,  she  sold  to  him  "  all  the  goods,  household  stuff 
and  implements  of  household,  and  all  other  goods  and  chattels, 
remaining  and  being  in  the  house  occupied  by  the  said  John  Mc- 
Bride." 

The  schedule  of  the  articles  exhibited  a  few  articles  of  household 
furniture  of  small  value,  amounting"  in  the  whole,  according  to  the 
prices  affixed  to  each,  to  $50. 

Defendant  gave  in  evidence  the  administrator's  account  of  the 
estate  of  Elizabeth  Lusk,  showing  a  balance  of  $305.78  due  the 
estate. 

After  the  evidence  on  both  sides  had  been  closed,  the  court, 
under  objection  and  exception,  allowed  the  plaintiff  to  file  an 
amended  declaration,  charging,  in  the  common  counts,  indebted- 
ness by  John  McBride  to  Sarah  Lusk,  in  her  lifetime. 

The  court,  under  objection  and  exception,  allowed  the  original 
declaration  and  bill  of  particulars  to  go  out  with  the  jury. 

The  defendant's  points  and  the  answers  were : — 

1.  An  administrator  is  answerable,  in  his  official  character,  for 
no  cause  of  action  that  was  not  created  by  the  act  of  the  decedent 
himself;  the  present  action  being  brought  against  the  defendant 
as  administrator  of  John  McBride,  upon  an  alleged  implied 
promise  arising  out  of  acts  of  the  defendant  personally  since  the 
death  of  John  McBride,  there  can  be  no  recovery  in  the  present 
form  of  action,  and  the  verdict  must  therefore  be  for  the  defend- 
ant. 

Answer :  "  If  this  action  is  founded  upon  acts  of  the  defendant 
personally  since  the  death  of  John  McBride,  then  the  law  would 
be  as  stated  in  this  point,  and  the  verdict  must  be  for  the  defend- 
ant. But  the  plaintiff  claims  that  the  evidence  does  show  that 
John  McBride  has  the  possession  of  assets  belonging  to  the  estate 
of  Sarah  Lusk,  and  that  his  estate  is  therefore  liable  to  account 
for  the  same.  This  involves  a  question  of  fact  which  you  must 
determine." 

2.  The  plaintiff  having  failed  to  produce  any  evidence  which 
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would  warrant  the  jury  in  finding  that  any  part  of  the  money  or 
other  personal  property  of  which  John  McBride  died  possessed, 
and  which  came  to  the  hands  of  the  defendant  as  his  administrator, 
belonged  to  Sarah  Lusk,  the  plaintiflTs  intestate,  or  that  the  said 
John  McBride  was  liable  to  account  to  the  said  Sarah  Lusk  at  the 
time  of  her  death,  or  to  her  administrator  since  her  death,  for  any 
moneys  had  and  received  by  the  said  John  McBride  for  the  use  of 
Sarah  Lusk,  he,  the  plaintiff,  has  not  shown  any  right  to  recover 
in  this  action,  and  the  verdict  must  therefore  be  for  the  defendant. 

Answer :  "  The  evidence  is  for  the  jury.  We  decline  to  say  per- 
emptorily that  there  is  no  evidence  which  would  warrant  the  jury 
in  finding  that  any  part  of  the  money  or  other  personal  property 
which  came  into  the  hands  of  defendant  as  the  administrator  of 
John  McBride,  belonged  to  Sarah  Lusk,  the  plaintiff's  intestate, 
but  leave  that  as  a  question  of  fact  for  you  to  determine  under  the 
evidence,  adding  that  it  is  incumbent  on  the  plaintiff  to  establish 
that  fact,  to  authorize  a  verdict  in  his  favor.'* 

3.  If  the  jury  believe,  from  the  evidence,  that  the  death  of  John 
McBride  and  Isabella  his  wife  occurred  in  such  a  manner  and  was 
attended  with  circumstances  such  as  would  make  the  occurrence 
generally  and  extensively  known ;  that  soon  after  the  death  of 
John  McBride  letters  of  administration  upon  his  estate  were  issued 
to  the  defendant,  who  proceeded  to  make  an  inventory  of  the  pro- 
perty; that  defendant  caused  search  to  be  made  in  the  manner 
testified  to  by  him  for  money  supposed  to  have  been  stolen  and 
secreted ;  that  he  afterwards  made  public  sale,  at  the  residence  of 
John  McBride,  of  his  goods  and  chattels  ;  that  he  afterwards  filed 
an  account  in  the  oflBce  of  the  register,  charging  himself,  as  admin- 
istrator, with  the  money  and  property  in  dispute  in  this  action ; 
that  his  account  was  confirmed,  without  any  exception,  by  the  heirs 
of  Sarah  Lusk  ;  and  that  an  auditor  was  appointed  by  the  Orphans* 
Court  to  distribute  the  balance  in  the  defendant's  hands  ;  and  if 
they  further  believe  that  the  death  of  Sarah  Lusk  occurred  two 
years,  or  thereabouts,  prior  to  that  of  John  McBride ;  and  that  no 
claim  was  made  by  the  heirs  of  Sarah  Lusk  upon  John  McBride, 
in  his  lifetime,  nor  the  defendant,  after  his  death,  until  this  action 
was  brought,  the  evidence  to  support  the  demand  made  here  must 
be  clear  and  satisfactory ;  and  the  plaintiff  having  failed  to  produce 
any  such  evidence,  the  verdict  must  be  for  the  defendant. 

Answer :  "  We  aflBrm  this  point,  except  the  concluding  clause, 
which  assumes  that  the  plaintiff  has  failed  to  produce  any  such 
evidence.  The  weight  and  clearness  of  the  evidence  is  for  the 
jury.'' 

5.  Upon  the  whole  case,  as  presented  by  the  evidence,  the 
plaintiff  has  failed  to  show  any  right  to  recover,  and  the  verdict 
must  therefore  be  for  the  defendant. 

The  court  refused  this  point. 
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4.  The  Orphans'  Court  of  Lycoming  county  has  exclusive  au- 
thority to  ascertain  the  amount  of  the  property  of  John  McBride, 
and  to  make  distribution  thereof,  not  only  amongst  the  next  of 
kin,  but  also  amongst  creditors ;  the  plaintiff,  therefore,  cannot 
maintain  this  action,  but  must  seek  his  remedy  in  the  Orphans' 
Court. 

The  court  reserved  this  point  without  answering  it,  and  charged, 

»  *  *  . 

"  The  controversy  is  one  of  fact  chiefly ;  the  plaintiff  alleges  that 
a  portion  of  the  money  and  other  assets  which  fell  into  the  hands  of 
the  defendant  as  of  the  estate  of  John  McBride,  belonged  to  the 
estate  of  Sarah  Lusk,  and  asks  a  verdict  for  the  value  of  the  same. 
This  is  denied  by  the  defendant,  and  his  counsel  insists  that  there 
is  not  suflScient  proof  in  the  cause  to  warrant  such  a  verdict.  There 
must  be  evidence  suflScient  to  produce  conviction  upon  your  minds 
of  the  truth  of  the  plaintiff's  allegations  to  warrant  a  verdict  in  his 
favor.  All  verdicts  must  be  founded  on  evidence.  Juries  are  not 
at  liberty  to  guess  or  judge  without  evidence  what  would  be  fair  or 
equitable  between  parties,  but  of  the  value  and  weight  of  evidence 
you  are  the  exclusive  judges  under  the  responsibility  resting  upon 
you  as  jurors. 

*'  Pt  may  not  always  be  practicable  for  parties  to  produce  proof 
positively  and  precisely  defining  amounts,  quantities  or  values,  yet 
if  from  an  impartial  consideration  of  all  the  evidence  in  the  cause, 
a  right  of  recovery  is  established  to  the  satisfaction  of  a  jury,  and 
there  is  evidence  from  which  they  can  substantially  ascertain 
amounts,  quantities  or  values,  that  is  sufficient  proof  to  warrant  a 
verdict.]*' 

The  verdict  was  for  the  plaintiff  for  $4900.54. 

The  court  afterwards  entered  judgment  as  follows  on  the  reserved 
point : — 

*'  And  now,  to  wit,  February  6th  1875,  the  question  of  jurisdiction 
raised  by  the  defendant's  fourth  point,  reserved  for  consideration 
by  the  court,  is  ruled  by  declining  to  give  the  instruction  asked  for, 
and  maintaining  the  jurisdiction  of  the  Common  Pleas.  The  issue 
in  this  case  is  not  formed  for  the  purpose  of  ascertaining  the  amount 
of  the  estate  of  John  McBride,  nor  for  the  purpose  of  its  distribu- 
tion, but  is  the  common  issue  in  an  action  of  indebitatus  assumpsit 
to  determine  the  liabilities  of  the  decedent  to  this  plaintiff.  And 
although  the  result  may  have  the  effect  to  lessen  the  amount  for 
future  distribution,  or  to  increase  the  claimants  or  distributees,  that 
result  is  only  incidental  and  consequential,  and  cannot  oust  the 
jurisdiction  of  the  Common  Pleas. 

•  "  It  is  therefore  ordered  that  judgment  be  entered  for  the  plaintiff 
on  the  verdict  upon  the  payment  of  the  jury  fee." 

The  defendant  took  a  writ  of  error,  and  assigned  the  following 
errors : — 
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1-6.  The  admission  of  evidence  mentioned  in  the  defendant's 
bills  of  exception  to  the  plaintiffs*  several  offers  of  evidence. 

7.  Rejecting  the  offer  of  evidence  by  defendant  as  contained  in 
her  bill  of  exceptions. 

8.  The  part  of  the  charge  in  brackets. 

9-12.  The  answers  to  the  defendant's  1st,  2d,  3d  and  5th  points. 
1  13.  The  answer  to  defendant's  4th  point — the  reserved  point — 
and  the  entry  of  judgment  on  it  for  the  plaintiffs  on  the  verdict. 

14.  Allowing  the  original  declaration  to  go  out  to  the  jury. 

H,  (7.  ParsouB  and  W.  H.  Armstrong  (with  whom  were  (7.  K. 
Geddes  and  S,  Linn\  for  plaintiffs  in  error. — A  distributee  is  not 
a  competent  witness  in  the  distribution  of  a  decedent's  estate  as  to 
transactions  in  his  lifetime :  Eshleman's  Appeal,  24  P.  F.  Smith 
42;  Earns  v.  Tanner,  16  Id.  297;  AUum  v.  Carroll,  17  Id.  68; 
Craig  V.  Brendel,  19  Id.  155. 

The  evidence  of  conversion  was  simply  that  after  the  death  of 
McBride  an  examination  of  the  premises  disclosed  that  $5313.66, 
in  large  and  small  amounts,  were  found  in  numerous  packages  in  the 
bureau  and  cupboard  down  stairs,  and  in  a  trunk  or  chest  up-stairs. 
The  whole  was  found  in  a  house  in  the  exclusive  possession  of  John 
McBride.  The  evidence  to  withdraw  it  from  his  estate  should  be 
explicit  and  certain :  Petriken  v.  Baldy,  7  W.  &  S.  429. 

There  is  no  proof  of  an  actual  conversion  by  John  McBride,  nor 
of  a  demand  and  refusal  which  is  evidence  of  a  conversion,  and 
there  could  therefore  be  no  recovery  upon  the  whole  case :  Willet 
V.  Willet,  3  Watts  277 ;  PearsoU  t;.  Chapin,  8  Wright  9.  An 
executor  or  administrator  is  answerable  in  his  official  character  for 
no  cause  of  action  that  was  not  created  by  the  act  of  the  decedent 
himself:  Siep  v.  Drach,  2  Harris  856 ;  Masterson  v.  Masterson, 
6  Rawle  139. 

There  is  no  evidence  from  which  the  jury  could  determine  the 
amount ;  the  verdict  was  a  mere  guess,  without  any  evidence  that 
could  be  made  the  basis  of  a  calculation.  .  The  evidence  as  to  any 
items  of  specific  property  owned  by  Sarah  Lusk,  is  uncertain  and 
remote  in  the  highest  degree :  Bogle  v.  Kreitzer,  10  Wright  465 ; 
3  Phillips'  Ev.  404,  417  ;  Leigh's  Nisi  Prius  45. 

The  jurisdiction  of  the  Orphans'  Court  in  such  a  case  as  this  is 
exclusive :  Eittera's  Estate,  5  Harris  416  ;  Bull's  Appeal,  12  Id. 
286 ;  Whiteside  r.  Whiteside,  8  Id.  473 ;  Dundas's  Appeal,  23  P. 
F.  Smith  474;  Vandyke's  Appeal,  10  Id.  481. 

Q.  W.  Youngman  and  R,  P.  Allen^  for  defendant  in  error. — 
An  objection  of  a  doubtful  nature  goes  to  the  credit  only  :  Phillips 
V.  Phillips,  8  Watts  198.  Where  the  objection  is  general,  the 
witness,  if  competent  for  any  purpose,  is  rightly  admitted  :  County 
V.  Leidy,  10  Barr  44.     To  exclude  a  witness,  he  must  have  a  cer- 
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tain,  not  a  possible  or  contingent  interest  in  the  event  of  the  suit : 
Lewis  V.  Manly,  2  Yeates  200;  Fernsler  v.  Carlin,  3  S.  &  B.  132 ; 
Irvine  v.  Lumberman's  Bank,  2  W.  &  S.  190;  Scott  v.  Wells,  6 
Id.  369  ;  Riddle  v.  Dixon,  2  Barr  374.  If  a  witness  be  interested 
in  the  question,  but  not  in  the  verdict,  it  goes  to  his  credit,  but 
not  to  his  competency :  Cornogg  v.  Abraham,  1  Yeates  84  ;  Thom- 
as V.  Brady,  10  Barr  167 ;  Youst  v.  Martin,  3  S.  &  B.  427  ;  Boyer 
V.  Kendall,  14  Id.  178 ;  Cornell  v.  Vanartsdalen,  4  Barr  364 ; 
Nass  V.  Vanswearingen,  7  S.  &  R.  193 ;  Hays  v.  Gudykunst, 
1  Jones  224.  The  erroneous  admission  of  evidence  by  which  a 
party  could  not  have  been  prejudiced,  is  not  cause  for  the  reversal 
of  the  judgment :  Johns  v,  Battin,  6  Casey  84 ;  Bunting  v.  Young, 
5  W.  &  S.  188. 

The  witnesses  were  competent  under  the  first  section  of  the  Act 
of  15th  April  1869.  That  act  applies  to  all  issues  and  inquiries 
by  or  against  administrators,  &c.,  respecting  the  rights  of  deceased 
owners,  between  parties  claiming  such  rights  by  devolution  upon 
the  death  of  such  owners.  In  such  issues  and  inquiries  no  interest 
or  policy  of  law  shall  exclude  any  party  or  person :  Craig  v.  Bren- 
del,  19  P.  F.  Smith  153. 

Assumpsit,  though  in  form  an  action  on  a  promise,  gives  effect 
to  the  same  principles  that  are  administered  in  a  bill  in  equity : 
Menges  v.  Oyster,  4  W.  &  S.  23 ;  Lee  v.  Gibbons,  14  S.  &  R. 
Ill;  Witherup  v.  Hill,  9  Id.  11;  Logan  v,  Richardson,  1  Barr 
372 ;  App  V.  Lutheran  Congregation,  6  Id.  201. 

In  many  cases  where  one  has  received  goods  wrongfully,  a  con- 
tract of  purchase  will  be  inferred,  and  the  owner  may  waive  the 
tort  and  recover  for  goods  sold  and  delivered ;  Sitzell  r.  Triebel, 
14  P.  F.  Smith  383 ;  Deysher  v.  Michael,  8  W.  &  S.  331. 

The  jurisdiction  of  the  Orphans'  Court  is  not  exclusive  of  com- 
mon-law remedies  against  the  estates  of  decedents;  McLean  v. 
Wade,  8  P.  F.  Smith  149;  Sergeant  v.  Ewing,  6  Casey  75 ;  Lewis 
V,  Lewis,  1  Harris  79.  The  common-law  courts  have  concurrent 
jurisdiction  with  the  Orp}ians'  Court,  of  an  action  against  executors 
to  recover  a  claim  against  the  estateof  a  decedent :  Swain  v,  Et- 
tling,  8  Casey  486 ;  Dyer's  Appeal,  3  Grant  328 ;  Musselman's 
Appeal,  15  P.  F.  Smith  480. 

Mr.  Justice  Sharswood  delivered  the  opinion  of  the  court,  May 
8th  1876. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below  by 
the  administrator  of  Sarah  Lusk,  deceased,  against  the  administra- 
tor of  John  McBride,  deceased,  to  recover  a  sum  of  money  of  which 
it  was  alleged  that  McBride  had  taken  possession  before  his  death, 
and  which  belonged  to  Sarah  Lusk.  It  is  clear,  that  though 
McBride's  possession  might  have  been  tortious  originally,  yet  the 
plaintiff  below  had  a  perfect  right  to  waive  the  tort  and  recover  in 


Digitized  by  VjOOQIC 


506  SUPREME  COURT  [Philadelphia 

[Kimble  v.  Corothers.] 

the  court  below  for  money  McBride  had  received  to  the  use  of 
Sarah  Lusk.  It  was  an  action  to  establish  a  debt  against  the  estate 
of  McBride,  properly  brought  in  a  common-law  court,  and  not  in- 
volving the  necessity  of  determining  any  question  as  to  the  amount 
of  Mcj5ride*s  estate  within  the  exclusive  jurisdiction  of  the  Or- 
phans* Court :  Sergeant  v.  Ewing,  6  Casey  76 ;  Swain  v.  Et- 
tling,  8  Id.  486 ;  McLean's  ExVs  v.  Wade,  3  P.  F.  Smith  146. 
There  was  no  error  then  in  the  decision  of  the  court  below,  which 
forms  the  ground  of  the  thirteenth  assignment  of  error. 

It  appeared  that  two  brothers  and  four  sisters,  children  of  Patrick 
Lusk,  lived  together  upon  a  farm,  which  they  had  derived  from 
their  father,  who  died  in  1816,  leaving  other  children  as  well  as 
other  property. 

The  brothers  and  sisters  all  died  intestate  and  without  issue. 
Sarah  and  Isabella  survived  the  others.  John  McBride  lived  with 
them ;  reputed  to  have  married  Isabella.  Sarah  died  in  March 
1872.  John  McBride  and  Isabella  continued  to  live  together  on 
the  farm  until  July  22d  1873,  when  they  were  robbed  and  both 
murdered  by  one  Nelson  E.  Wade,  who  was  afterwards  tried  and 
convicted  for  the  crime.  A  considerable  amount  of  money  was 
found  in  different  parts  of  the  house,  which  was  taken  possession 
of  by  the  administrator  of  John  McBride.  The  Endeavor  of  the 
plaintiff  below  was  to  show  that  this  money  was  the  money  of  the 
Lusk  brothers  and  sisters,  which  they  had  acquired  by  a  long 
course  of  labor  and  saving — that  at  least  a  moiety  of  it  was  the 
property  of  Sarah  Lusk  at  the  time  of  her  death.  Sarah  Lusk  had 
purchased  of  her  brother,  John  Lusk,  in  1859,  a  farm,  which,  on 
the  28th  day  of  June  1871,  she  had  conveyed  to  John  McBride 
and  Isabella  McBride  (formerly  Isabella  Lusk),  for  the  considera- 
tion of  $3000.  Prim4  facie  this  consideration  was  paid,  and  it  was 
urged  that  to  that  extent  there  was  some  evidence  to  sustain  a 
claim  by  the  estate  of  Sarah  Lusk  upon  the  estate  of  John  McBride. 
In  view  of  these  facts,  without  referring  to  other  details,  it  seemed 
very  clear  that  there  was  evidence  proper,  to  be  left  to  the  jury. 
It  is  evident  then  that  the  eighth,  ninth,  tenth,  eleventh  and 
twelfth  assignments  of  error,  which  are  all  of  them  predicated  of  the 
assumption  that  there  was  no  sufficient  evidence  for  the  jury,  must 
be  dismissed. 

We  think,  however,  that  the  first  and  second  assignments  of 
error  must  be  sustained.  Samuel  Lusk  and  Martha  Scudder,  chil- 
dren of  James  Lusk,  a  deceased  brother  of  Sarah  Lusk,  were 
offered  as  witnesses  by  the  plaintiff  below,  objected  to  as  interested 
in  the  event  of  the  cause,  and  therefore  incompetent,  but  the  ob- 
jection was  overruled  and  the  witnesses  admitted.  They  would  be 
entitled,  as  distributees,  to  a  share  of  the  estate  of  Sarah  Lusk. 
They  were  directly  interested,  therefore,  that  the  plaintiff  should 
recover,  and  prior  to  the  Act  of  April  16th  1869,  Pamph.  L.  80, 
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"  An  act  allowing  parties  in  interest  to  be  witnesses,"  were  un- 
doubtedly incompetent :  1  Greenleaf  on  Evid.  392,  and  cases  there 
cited  ;  Mishler  v,  Merkle,  10  Barr  509.  It  must  have  been  sup- 
posed by  the  learned  court  below  that  the  act  referred  to  rendered 
them  competent.  But  this  was  an  error.  The  act  declares  ex- 
pressly that  it  '^  shall  not  apply  to  actions  by  or  against  executors, 
administrators,  or  guardians.''  It  can  make  no  difference  that 
both  plaintiff  and  defendant  are  administrators. 

Even  looking  beyond  the  letter  to  the  spirit  of  the  act,  that  a 
living  party  shall  not  be  heard  to  prove  a  claim  against  the  estate 
of  a  decedent,  who  was  also  a  party  to  the  contract  or  transaction, 
whose  lips  are  now  sealed,  the  admission  of  these  witnesses  cannot 
be  sustained.  If  Sarah  Lusk,  when  living,  would  not  have  been 
competent  against  the  administrator  of  John  McBride,  neither  can 
those  who  stand  in  her  shoes,  and  will  be  entitled  to  a  part  of  the 
money  when  recovered.  This  was  not  a  controversy  between  par- 
ties claiming  by  devolution  under  a  deceased  owner  respecting  the 
right  of  such  owner.  They  claimed  not  from  one  but  two  parties, 
whose  rights  were  adverse  to  each  other.  Neither  was  their  evi- 
dence proposed  to  to  be  confined  to  facts  occurring  subsequently  to 
the  decease  of  John  McBride,  so  as  to  be  within  the  provision  of 
the  supplement  of  April  9th  1870,  Pamph.  L.  44. 

We  think,  too,  that  the  third  assignment  of  error  must  be  sus- 
tained. It  was  certainly  no  objection  to  the  competency  of  the 
evidence  offered,  that  the  facts  occurred  more  than  thirty  years 
ago,  and  were  too  remote.  That  might  be  an  available  ground  of 
attacking  the  credibility  of  the  witness,  but  that  was  for  the  jury. 
It  was  relevant  to  prove  the  intemperate  habits  of  John  McBride, 
but  not  in  the  way  proposed, — that  the  Lusk  family  had  given  notice 
to  a  tavern-keeper  not  to  trust  him.  That  after  all  was  mere  hear- 
say. Nor  was  it  at  all  relevant  that  McBride  denied  that  Isabella 
was  his  wife.  The  plaintiff  below  was  suing  as  the  administrator 
of  Sarah  Lusk,  who  died  before  Isabella,  and  was  suing  to  recover 
her  property,  not  derived  from  Isabella.  Whether  Isabella  was 
or  was  not  the  lawful  wife  of  John  McBride,  was  not  a  question 
relevant  to  the  issue  before  the  jury. 

We  think  there  was  error  in  admitting  the  evidence  complained 
of  in  the  fourth  assignment.  It  was  irrelevant  that  the  claim  had 
been  made  before  an  auditor  in  the  Orphans'  Court,  and  nothing 
to  the  issue  why  the  case  had  been  ordered  to  be  placed  at  the  head 
of  the  list. 

We  think  the  court  were  right  in  admitting  the  evidence  of  the 

Eartition  of  the  farm  in  Woodward  township,  between  the  six 
rothers  and  sisters,  and  that  they  took  possession  of  their  respect- 
ive purparts,  and  on  whose  lands  John  McBride  lived  during  his 
life.  It  had  an  evident  bearing  upon  the  main  point,  whether  the 
money  in  the  house  belonged  to  the  Lusks  or  to  McBride.    So,  also, 
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as  to  the  sixth  assignment,  the  evidence  therein  complained  of  being 
of  the  same  character. 

We  think  the  court  were  right  in  rejecting  evidence  offered  by 
the  defendant  of  the  declaration  by  Nelson  E.  Wade,  the  robber 
and  murderer,  of  what  he  had  taken  from  the  house.  It  was,  of 
course,  mere  hearsay. 

As  to  the  fourteenth  and  last  assignment,  it  is  disposed  of  by 
Hall  V.  Rupley,  10  Barr  231.  where  it  was  held  that  although  a 
withdrawn  declaration  and  a  bill  of  particulars  delivered  under  it 
ought  not  to  be  taken  out  by  the  jury,  yet  the  judgment  will  not  be 
reversed  if  the  declaration  is  in  substance  the  same  as  the  one  on 
which  the  cause  was  tried,  and  the  bill  is  but  a  statement  of  the 
claim  of  which  evidence  was  given  on  the  trial. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Williamsport  vers2is  Eichter, 

1.  An  act  creatine  a  Board  of  Health  for  a  city  enacted  that  the  "  board 
shall  employ  all  such  persons  as  shall  be  necessary  to  enable  them  to  carry 
into  effect  the  provisions  of  the  Act  *  *  *  and  fix  the  compensation  of  the 
persons  so  employed  •/'  and  that  the  expenses  incurred  by  the  board  should  be 
chargeable  on  the  city.  Held,  that  in  the  absence  of  fraud  the  bill  of  a  phy- 
sician employed  by  the  board  and  allowed  by  them  was  conclusive  on  the 
city. 

2.  In  an  action  by  a  physician  against  the  city  to  recover  such  bill,  evi- 
dence was  not  admissible  to  show  that  the  charges  in  the  bill  were  excessive. 

March  29th  1876.  Before  Agnbw,  C.  J.,  Sharswood,  Mercur, 
Gordon,  Paxson  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Lycoming  county :  Of 
January  Term  1875,  No.  198. 

This  was  an  action  of  assumpsit,  brought  April  19th  1873  by 
Augustus  Richter  against  the  city  of  Williamsport. 

On  the  25th  of  June  1872,  the  president  of  the  board  of  health 
of  Williamsport  appointed  the  plaintiff  and  another  physician  to 
take  care  of  patients  at  the  small-pox  hospital. 

At  a  meeting  of  the  board  of  health  held  December  17th  1872, 
the  plaintiff  submitted  his  bill,  amounting  to  ^60.18.  The  board 
resolved  that  the  bill  be  allowed  and  the  clerk  be  directed  to  draw 
an  order  for  it.  The  council  of  the  city  refused  to  pay  it,  on  the 
ground  that  it  was  excessive ;  this  suit  was  brought  for  its  re- 
covery. 

The  board  of  health  of  Williamsport  was  created  by  Act  of 
April  4th  1872,  Pamph.  L.  950,  as  follows  :— 

Sect.  1.  "The  city  council  of  the  city  of  Williamsport  shall 
annually  *  *  *  appoint  a  board  of  health  for  said  city,  to  consist 
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of  one  member  from  each  ward,  at  least  two  of  whom  shall  be 
practising  physicians. 

"  Sect.  2.  That  the  city  council  of  said  city  shall  have  power  to 
remove  any  or  all  of  the  members  of  said  board  of  health  when- 
ever said  council  shall  deem  it  expedient  so  to  do,  and  to  fill 
vacancies  occurring  in  said  board  by  death,  resignation,  removal 
or  otherwise. 

''  Sect.  3.  *  *  *  That  the  city  clerk  and  treasurer  of  said  city 
shall  be  ex  oflScio  clerk  and  treasurer  of  said  board ;  and  the  said 
treasurer  shall  pay,  out  of  the  fund  appropriated  for  that  purpose 
by  the  city  council,  all  orders  drawn  on  him  by  the  president  of 
said  board,  attested  by  the  clerk.  *  *  * 

"  Sect.  10.  Said  board  shall  employ  all  such  persons  as  shall  be 
necessary  to  enable  them  to  carry  into  effect  the  provisions  of  this 
act,  and  the  regulations  they  shall  adopt  and  publish,  and  fix  the 
compensation  of  persons  so  employed.  ♦  *  ♦ 

*'  Sect.  12.  The  expenses  incurred  by  the  said  board,  in  the  exe- 
cution of  their  duties,  shall  be  chargeable  upon  the  said  city  of 
Williamsport,  and  the  city  council  shall  annually  make  provi- 
sion for  the  payment  of  the  same,  and  fix  the  salaries  to  be  paid 
to  the  members  and  officers  of  said  board." 

The  case  was  tried  February  8th  1875,  before  Gamble,  P.  J. 

The  plaintiff  gave  in  evidence  the  minutes  of  the  board  of  health 
showing  their  action  on  the  plaintiff*s  bill  as  above  stated ;  and 
also  his  bill  as  allowed  by  the  board.     He  then  closed. 

The  defendants  called  Dr.  W.  H.  H.  Miller,  who  testified  that  he 
had  been  a  practising  physician  for  about  twenty  years. 

Defendant's  counsel  proposed  to  ask  witness  what  are  the  usual 
charges,  by  reputable  physicians  practising  in  the  city  of  Williams- 
port, for  medical  attendance  on  small-pox  patients,  and  what  the 
witness  received  from  the  defendant  for  the  same  kind  of 'services 
rendered  by  the  plaintiff.  This  for  the  purpose  of  showing  that 
the  charges  made  by  the  plaintiff,  as  appears  from  the  bill  in  evi- 
dence, are  exorbitant,  excessive,  and  much  greater  than  the  same 
services  are  charged  for  when  rendered  to  private  persons. 

Plaintiff's  counsel  objected,  because  the  board  of  health  of  the  city 
of  Williamsport  have  regularly  audited  the  bill  of  the  plaintiff, 
and  fixed,  by  a  resolution  of  said  board,  the  compensation  due 
him,  and  said  city,  defendant,  is  bound  by  the  action  of  the  board 
of  health. 

The  court  rejected  the  offer,  and  sealed  a  bill  of  exceptions. 

The  verdict  was  for  the  plaintiff,  for  $529.90. 

The  defendant  assigned  for  error  the  rejection  of  the  offer  of 
evidence. 

J.  A.  BeebeVy  for  plaintiff  in  error. 

H.  M.  WatsoUy  for  defendant  in  error. 
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Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  May 
8th  1877. 

We  think  the  learned  judge  of  the  court  below  was  right  in 
rejecting  the  evidence  embraced  in  the  assignment  of  error.  The 
plaintiflTs  bill  for  professional  services  for  attendance  upon  parties 
in  the  small-pox  hospital  having  been  formally  approved  by  the 
board  of  health,  the  duty  of  payment  was  imposed  upon  the  city. 
The  Act  of  April  4th  1872,  Pamph.  L.  950,  provides  for  the  ap- 
pointment of  a  board  of  health  by  the  council  of  the  city  of  Wil- 
liamsport and  defines  the  duties  and  powers  of  said  board.  By  the 
10th  section  it  is  enacted  that  ^^said  board  shall  employ  all  such 
persons  as  shall  be  necessary  to  enable  them  to  carry  into  effect 
the  provisions  of  this  act,  and  the  regulations  they  shall  adopt  and 
publish,  and  fix  the  compensation  of  persons  so  employed."  The 
board  employed  the  plaintiff  and  fixed  his  compensation.  No 
question  of  fraud  is  raised.  It  is  a  mere  contention  as  to  the  value 
of  the  service  rendered.  The  board  of  health,  composed  in  part 
of  physicians,  and  who  employed  the  plaintiff,  are  certainly  as 
competent  to  judges  of  the  value  of  his  services  as  the  city  councils. 
But  under  the  Act  of  Assembly  above  cited  this  is  not  an  open 
question,  and  this  judgment  must  be  affirmed. 


Digitized  by  VjOOQIC 


INDEX. 


ABATEMENT. 

Former  Action,  3. 

ACCIDENT. 

Negligence,  1-4. 

ACCOUNT. 

Coal  Mine.    Executor. 

ACQUIESCENCE. 

Coal  Mine,  2.    Equity  Practice.     Husband  and.Wife,  1-3. 

ACTS  OF  ASSE>tBLY. 

1715.     May  28.    Assignment,  1,  3.     Bond,  1,  3. 

1772.     March  21.    Justice  of  Peace,  7-10.     Landlord  and  Tenant, 

3,  5,  9,  10-13,  21. 
1772.     March  21.     Lessor  and  Lessee,  1-3,  7,  8. 
1799.    January  16.     Entail.    Devise,  9.     Certiorari,  7-9. 
1804.     April  3.     Limitation,  1. 
1810.     March  10.     Landlord  and  Tenant,  21. 
1810.     March  20.    Jurisdiction,  4.    Justice  op  Peace,  4,  10. 

1814.  March  28.     Deposition,  1.    Evidence,  6. 

1815.  March  13,  Sect.  4.     Tax,  3.     Unseated  Land,  3. 

1825.  March  25.     Landlord  and  Tenant,  13.     Certiorari,  9. 

1825.  April  11.     Eminent  Domain,  12-14.     Public  Works,  1,  2. 

1826.  February  26     Eminent  Domain,  12-14.     Public  Works,  1-2. 

1827.  April  9.     Public  Works,  1-2. 

1828.  March  24.    Eminent  Domain,  12-14. 

1829.  March  23.     Allocatur,  1,  2. 

1830.  April  3.     Landlord  and  Tenant,  13. 

1833.  April  8,  Sect.  1.     Intestacy,  2.     Will,  16. 

1834.  February  24,  Sect.  67.   Administrator  c.  t.  a.    Conversion,  2. 
1834.     April  15,  Sect  78.     Presumption  of  Payment,  4. 

1836.  June  13,  Sect.  76.     Street,  3-5.    Viewers,  1. 

1836.  June  16.    Allocatur,  3. 

1836.  June  19.    Charity,  3.    Fire  Company,  3. 

1840.  October  13.     Bill  of  Review. 

1842.  July  12.     Bankrupt,  1.     Pleading,  1. 

1843.  April  19.     Municipal  Claim,  1,  3.     Paving,  1,  3. 
1843.  April  19,  Sect.  1.     Street,  2. 

1847.  January  22.     Presumption  of  Payment,  4. 

1848.  March  25.    Eminent  Domain,  8,  9.     River  Bank,  8,  9. 

1848.  .April  11.    Husband  and  Wife,  15.    Mechanics'  Lien,  12. 

1849.  February  19.     Railroads,*  Amendment. 

1849.    April  9.    Exemptions,  1,  2,  5.    Widow,  1,  2,  5. 

(511) 
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ACTS  OF  ASSEMBLY. 

1851..    April  3.     Borough,  3.    Fire  Company,  3. 

1851.  April  14.     Exemptjon,  1,  4,,  5.     Widow,  1,  4,  5. 

1852.  May  4.     Practice,  10,  11.     Service,  1,  2. 

1853.  April  18.     Price  Act,    Judicial  Sale,  1. 

1855.  April  21.     Municipal  Claim,  1,  3.     Paving,  1,  3. 

1856.  April  9,  Sect.  1.  Borough,  7.  Fire  Company,  11. 
1856.  April  22.  Attorney  and  Client,  3-6.  Trust,  5. 
1858.  May  28.    Judgment,  4.     Usury,  2. 

1860.  March  31,  Sect.  118.  Criminal  Law,  1.  Municipal  Corpo- 
ration, 1.     School  District,  11-13. 

1860.  March  31,  Sect.  49.  Criminal  Code,  Bigamy,  2.  Criminal 
Law,  4. 

1860.  March  31,  Sect.  77.  Criminal  Procedure,  Bigamy,  I.  Lim- 
itation, 2. 

1860.     March  31,  Sect.  17.     Criminal  Procedure.     Criminal  Law,  2. 

1863.  December  14.  Justice  of  Peace,  7-10,  14,  15,  20,  21,  25. 
Measure  of  Damage,  1. 

1863.  December  14.     Landlord  and  Tenant,  13. 

1864.  March  25.     Repeal,  9,  12.     Soldier,  1. 

1865.  March  24.    Landlord  and  Tenant,  11, 13.    Certiorari,  7,  9. 
1865.     March  27.     AVitness,  6.    Evidence,  13. 

1865.  March  29.     Trust,  8.     Attorney  and  Client,  6. 

1866.  March  16,  Sect.  1.     Street,  3,  5.     Viewers,  1,  3. 

1867.  March  23.     Tenant  in  Common,  1. 

1867.  March  26.     Fairmount  Park.  Philadelphia,  3. 

1868.  April  24.     Fairmount  Park.  Philadelphia,  3. 

1869.  April  15.    Deposition,  1.    Evidence,  1,  6,  22,  23.    Witness, 

2,  5,  10. 

1870.  February  25.     Tax,  13.    Constitutional  Law,  11. 
1870.     April  9.     Evidence,  13.    Witness,  6. 

1872.  April  2.     Road,  5,  7,  9,  12.     Street,  9,  11,  13,  14. 

1873.  April  8.    Repeal,  9,  12.    Soldier,  1. 
Constitutional  Law. 

ADJOIN  ER. 

Party-Wall. 

ADMINISTRATOR. 

Administrators  are  not  in  default  in  not  searching  for  liens  against 
real  estate  of  the  decedent  sold  by  them  for  payment  of  debts.  Grampus 
Appeal^  90.  . 

Ancillary  Administration.  Bill  op  Review.  Evidence,  1-6,  13- 
16,  22,  23.     Witness,  6-9. 

ADMINISTRATOR  CUM  TESTAMENTO  ANNEXO. 

1 .  Boyer  devised  a  house  and  lot  to  his  wife  for  life,  and  directed,  if 
she  ^'  should  so  desire  and  my  executors  deem  it  for  the  best  interest  of 
my  wife  and  children  that  the  property  should  be  sold,  they  may  sell 
the  same,''  make  proper  deeds  to  the  purchasers,  invest  the  proceeds 
and  pay  the  interest  to  his  wife  for  life.  After  other  devises,  &c.,  he 
gave  the  residue  of  his  estate  '*  to  be  distributed  between  my  wife  and 
children,  according  to  the  laws  of  this  Commonwealth."  The  executors 
were  discharged,  after  which,  on  the  request  of  the  wife,  the  administrator 
c.  t.  a.  sold  the  property.  Held^  that  he  could  make  a  good  title.  Xante 
V.  Boyer,  325. 

2.  Whenever  power  is  given  by  will  to  executors  to  sell  real  estate 
with  a  view  to  distribute  the  proceeds  among  legatees,  the  power  belongs 
to  them  viriute  officii,  and  under  the  Act  of  February  24th  1834,  sect 
67,  it  may  be  exercised  by  an  administrator  c,  t.  a,    id, 

3.  This  is  so  T^hcther  there  be  an  absolute  direction  so  as  to  work  a 
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ADMINISTRATOR  CUM  TESTAMENTO  ANNEXO. 

conversion  or  the  power  be  discretionary;  and  whether  the  distribution 
is  to  be  immediate  or  upon  the  expiration  of  a  certain  time,  or  upon  the 
uncertain  contingency  of  a  life  or  lives.     Laniz  v.  Boyer^  325. 

4.  The  wife's  share  after  ter  death  would  be  part  of  the  residue,  and 
the  distribution  was  to  be  made  by  the  executors  virtuU  ojfini;  this 
duty  devolved  on  the  administrator  c.  t.  a.,  who  was  entitled  to  invest 
and  hold  the  fund  until  the  time  of  distribution.     Id, 

ADMIRALTY. 

It  seems  that  a  vessel  on  the  stocks,  before  coming  under  the  dominion 
of  the  admiralty  law,  does  not  differ  from  any  other  kind  of  personal 
property,  and  no  title  papers  before  completion  and  delivery  are  necessary 
unless  under  a  special  contract.     Derbyshire's  Estate,  18. 

ADMISSION. 

Evidence,  19,21. 

ADVERSE  HOLDING. 

1.  In  1839,  App  being  in  possession  of  a  lot  claimed  by  Cadwalader, 
agreed  "  to  take'^  it  on  a  ground  rent.  App  paid  rent  till  1850,  when 'he 
asked  plaintiff  for  a  deed  and  wanted  it  made  to  his  son  Samuel ;  after- 
wards Samuel,  who  occupied  the  lot,  said  to  plaintiff,  he  would  claim  the 
property,  that  plaintiff  had  no  title  and  his  father  would  pay  no  more 
rent.  Held^  even  if  Samuel  spoke  by  authority  of  his  father,  it  was  a 
mere  declaration  accompanied  by  no  act  and  was  not  evidence  of  an 
adverse  holding  by  App.     Cadwalader  v.  App^  194. 

2.  The  Statute  of  Limitations  does  not  begin  to  run  in  favor  of  one 
who  has  entered  in  subservience  to  the  title  of  another  until  the  privity 
between  them  is  severed  by  some  unequivocal  act.j  mere  declaration  of 
his  intention  is  insufficient.     Id. 

3.  April  24th  1851  App  wrote  to  plaintiff  that  having  failed  to  comply 
with  his  agreement  to  make  him  a  deed  for  the  lot,  &c.,  **  and  said 
neglect  *  *  *  having  continued  for  so  long  a  time  and  after  repeated 
demand,  I  notify  you  that  I  no  longer  recognise  your  title  and  will  hold 
you  accountable  for  the  rent  already  paid  you  *  *  *  under  the  claim 
set  up  by  you,"  &c.  Heldj  that  this  was  a  disclaimer  of  any  adverse 
holding  prior  to  that  date.     Id, 

ADVERTISEMENT. 

Municipal  Claim,  7. 

AFFIDAVIT. 

Appeal,  3,  4*    Award.    Viewers,  2,  3. 

AFFIDAVIT  OP  DEFENCE. 

1.  In  a  suit  on  a  note  the  affidavit  of  defence  was  that  it  had  been 
given  as  a  donation  to  a  church,  on  condition  that  the  lot  on  which  it 
was  erected  should  be  conveyed  to  the  church,  which  had  not  been 
done.     Held  to  be  sufficient.     Reznor  v.  Snpplee^  180. 

2.  The  suit  was  by  the  endorsee  ;  the  affidavit  averred  that  defendant 
"  verily  believes  and  expects  to  prove  that  the  note  has  been  passed  by 
the  payee  to  plaintiffs  to  avoid  making  this  defence,  and  that  the  plaintiffs 
sold  the  same  to  the  use  of  the  (payee)  without  consideration  as  between 
them."     Held  sufficient  against  the  endorsee.     Id. 

3.  If  an  affidavit  avers  an  expectation  of  ability  to  prove  the  allega- 
tions, the  presumption  is  that  they  can  be  proved ;  in  this  case  the  allega- 
tions were  sufficiently  averred.    Id. 

4.  A  legal  presumption  of  payment  of  a  judgment,  &c.,  does  not  arise 
short  of  twenty  years,  but  a  shorter  period  with  persuasive  circum- 
stances may  be  submitted  to  a  jury  as  ground  of  presumption  in  fact. 
Moore  v.  Smith,  182. 

5.  Judgment  was  recovered  in  1857 ;  in  1874  a  scire  facias  was  issued 

31  P.  F.  Smith— 33 
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AFFIDAVIl^OF  DEFENCE: 

to  revive  it ;  the  affidavit  of  defence  was  that  defendant  was  informed, 
believed  and  expected  to  be  able  to  prove  that  it  had  been  fully  paid  out 
of  proceeds  of  a  sheriff's  sale  of  defendant's  land  afler  the  Judgment, 
the  plaintiff  being  entitled  to  and  did  participate  in  the  nind ;  that 
defendant  could  not  state  the  payments  more  positively,  because  he  could 
not  obtain  access  to  the  sheriff's  docket,  although  he  had  endeavored  to 
do  80,  the  sheriff  living  at  a  distance.  Held,  the  facts  set  out  supported 
the  presumption  of  payment  sufficiently  to  submit  the  question  to  the 
jury.     Moore  v.  Smith,  182. 

6.  The  allegations  of  the  affidavit  were  a  sufficiently  good  reason  for 
not  being  able  to  specify  with  more  certainty  the  amount  the  plaintiff 
had  received.    Id, 

AGENT. 

1.  Bonnaffon  agreed  in  writing  to  lend  Richmond  k  Co.  his  notes  for 
$15,000,  payable  as  might  be  convenient ;  in  consideration  they  trans- 
ferred to  him  all  their  lurniture,  stock,  fixtures,  good-will,  debts  and  all 

.their  assets,  he  to  employ  them  as  his  agents  in  disposing  of  the 
furniture.  &c.,  collecting  debts,  with  a  view  to  close  the  business  at  a 
time  specified,  and  to  pay  him  all  the  moneys  received ;  the  proceeds  first 
to  pay  their  outstanding  liabilities,  then  to  meet  his  notes,  and  the 
balance,  if  any,  to  them.  The  business  was  continued  apparently  as 
before,  Bonnaffon  being  frequently  at  the  store  and  seeing  the  work 
going  on ;  they  purchased  goods  in  their  own  name  to  complete  unfinished 
work,  the  sellers  not  knowing  of  Bonnaffon's  interest.  Beldj  that  Bon- 
naffon was  not  liable  for  these  goods.     Nohlit  v.  Bonnaffon^  15. 

2.  Leslie,  desiring  a  loan  from  plaintiffs,  to  be  secured  by  mortgage 
on  his  property,  plaintiffs'  conveyancer  ordered  searches  for  liens ; 
through  Leslie  he  procured  a  certificate  from  the  recorder  that  there 
were  no  mortgages  on  the  property ;  on  this  the  loan  was  made  to  him. 
There  being  prior  mortgages  given  by  Leslie  not  certified,  on  the  sale 
of  Leslie's  property  by  the  sheriff  the  proceeds  did  not  reach  to  pay  the 
loan:  Held,  that  the  recorder  was  liable  to  plaintiffs  for  the  loss. 
Houseman  v.  Girard  Building  Association^  256. 

3.  The  employing  Leslie  to  procure  the  certificate  did  not  affect  the 
plaintiffs  witn  his  knowledge.     Id. 

4.  A  principal  is  affected  only  by  such  knowledge  of  his  agent  as 
the  agent  acquired  in  the  business  in  which  he  is  employed.    Id. 

5.  It  is  only  during  the  agency  that  the  agent  represents  and  stands 
in  the  shoes  of  the  principal ;  notice  to  him  then  is  notice  to  the  prin- 
cipal.    Id. 

6.  The  employment  of  Leslie  to  procure  the  certificate  was  not  negli- 
gence on  the  part  of  the  conveyancer  imputable  to  the  plaintiffs.     Id. 

Adverse  Holding,  1.  Equity  Practice.  Evidence,  8.  Practice, 
10-12.    Repeal,  3-8.    Secondary  Evidence. 

AGREEMENT. 

Contract.    Encumbrance.    Statute  of  Frauds. 

ALLOCATUR. 

1.  A  certiorari  from  the  Supreme  Court  in  a  road  case  in  Philadelphia 
cannot  issue  without  a  special  allocatur  by  one  of  the  judges  of  the 
Supreme  Court,  under  the  Act  of  March  23d  1829.  Thirty-fourth 
Streets  Philadelphia,  27. 

2.  The  Act  of  1829  is  not  repealed  by  the  General  Road  Law  of  June 
13th  1836.    Id. 

3.  The  Act  of  June  16th  1836  (jurisdiction  of  courts)  did  not  authorise 
a  certiorari  as  of  course,  in  road  cases  in  Philadelphia.    Id. 

4.  A  certiorari  was  issued  in  a  Philadelphia  road  case,  without  a 
special  allocatur,  under  the  belief  that  such  allocatur  was  unnecessary. 
The  Supreme  Court  would  not  quash  the  writ,  if  it  appeared  that  a 
special  allocatur  would  be  granted  immediately  afterwaras.    Id. 
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ALLOWANCE. 

Conclusiveness. 

ALTERATION. 

Criminal  Law,  1-3. 

AMENDMENT. 

1.  Every  court  of  record  has  at  common  law  power  of  amendment ;  it 
does  not  depend  upon  statute.  Pennsylvania  and  New  York  Railroad 
and  Canal  Co,  v.  Bunnell,  414. 

2.  Under  the  statutes  of  amendment,  it  is  of  right ;  at  common  law 
it  is  discretionary.     Id, 

3.  The  general  power  of  amendment  exists  both  before  and  after  judg- 
ment.   Id, 

4.  A  petition  for  viewers  for  damages  was  presented  under  the  Act 
of  February  19th  1849  (Railroad  Act] :  upon  exceptions  to  their  report 
the  proceedings  were  set  aside  and  ttie  applicants  permitted  to  file  an 
**  amended  petition :"  Held^  this  was  not  a  distinct  petition,  but  an 
amendment  to  the  original  petition.     Id, 

Equity  Practice,  8.  Former  Action,  2.  Husband  and  Wife,  17. 
Land  Damage,  13. 

ANCILLARY  ADMINISTRATION. 

1.  A  decedent  in  Pennsylvania  had  assets  in  New  York;  adminis- 
tration was  granted  there  to  the  Pennsylvania  administrator,  who  filed 
an  inventory  in  New  York,  including  a  mortgage  on  property  in  New 
Jersey,  where  no  administration  had  been  granted.  The  administrator 
settled  an  account  in  Pennsylvania  without  charging  himself  with  the 
mortgage,  on  the  ground  that  he  had  to  account  for  it  in  New  York. 
Held,  tnat  he  was  accountable  for  it  in  Pennsylvania.  Baldwin* 9 
Appeal,  441. 

2.  The  mortgage  was  in  the  name  of  the  decedent,  the  administrator 
satisfied  it  without  payment  and  took  a  new  mortgage  in  his  own  name 
as  administrator  from  the  same  mortgagor  in  its  place,  on  part  of  the 
property  covered  by  the  first  mortgage,  and  subject  to  a  mortgage  entered 
after  the  satisfaction  was  entered,  and  on  other  property;  the  last 
mortgage  was  uncollected.  Held,  tjiat  the  administrator  was  accountable 
for  the  first  mortgage.    Id, 

3.  The  fact  that  the  land  covered  by  the  mortgage  was  in  New 
Jersey  made  no  diflference,  by  the  laws  oi  that  state,  the  Pennsylvania 
administrator  having  the  right  to  cancel  it.     Id, 

4.  Including  the  mortgage  in  his  New  York  inventory  did  not  protect 
the  administrator,  the  debt  not  belonging  to  New  York.     Id, 

5.  The  ancillary  administration  in  New  York  could  grasp  only  the 
estate  whose  situs  was  there.    Id, 

ANNUITY. 

Encumbrance. 

APPEAL. 

1.  No  appeal  lies  from  a  decpee  of  the  Quarter  Sessions  in  a  road 
case ;  the  j)roper  proceeding  to  remove  the  record  to  the  Supreme  Court 
is  certiorari.     Thirty-fourth  Street,  Philadelphia,  27. 

2.  An  appeal  brings  up  a  case  on  it  merits ;  a  certiorari  brings  up 
the  record  only,  and  the  Supreme  Court  can  then  look  merely  at  the 
regularity  of  the  proceedings.    Id, 

3.  The  affidavit  to  be  taken  on  an  appeal  from  an  award,  need  not 
be  in  writing,  but  the  record  must  show  that  it  has  been  taken.  Wilson 
V.  Kdly,  411. 

4.  The  omission  to  make  the  affidavit  is  fatal,  if  the  objection  be  taken 
in  time.    Id, 

5.  The  requirements  of  tho  statute  in  relation  to  an  appeal  from  an 
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APPEAL. 

award,  are  for  the  benefit  of  the  appellee  and  he  may  waive  them. 
Wilson  Y.  Kelly,  411. 

6.  The  terms  of  a  court  commenced  on  third  Mondays  of  April,  Au^rugt 
and  November,  an  appeal  was  entered  March  5th,  no  affidavit  appearing 
to  have  been  made.  On  November  26th,  the  appellee  moved  to  strike 
it  off:   Held,  that  the  application  was  too  late.     Id. 

7.  After  the  appeal  had  been  entered  the  appellee  pleaded,  and  pro- 
cured the  continuance  of  the  case  when  called  for  trial :  Heldj  that  the 
appellee  having  by  these  acts  encouraged  thB  appellant  to  incur  expense, 
«&c.,  in  preparing  for  trial,  he  waived  all  irregularity  in  the  appeat     Id. 

Executor,  1.    Landlord  and  Tenant,  21,  22,  25. 

APPORTIONMENT. 

Landlord  and  Tenant,  6-9. 

APPRAISEMENT. 

EXEMPTTON. 

APPROVAL. 

Municipal  Claim,  1-3.    Road,  5-12. 

ASSESSMENT. 

Land  Damage,  5,  8,  11.    Limitation,  1.    Unseated  Land.    Viewers. 

ASSETS. 

Conflict  of  Laws.    Partnership. 

ASSIGNEE. 

Bond.    Certificate,  2. 

ASSIGNMENT. 

1.  A  bond  of  a  corporation,  payable  to  an  obligee  named  or  his  assigns, 
is  assignable  under  the  Act  of  May  28th  1715,  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name.  Bunting  v.  Camden  do  Atlantic  Railroad^ 
254. 

2.  Such  bond  is  assignable  in  equity  by  parol  delivery,  but  an  action 
on  it  cannot  be  maintained  in  the  name  of  the  assignee ;  the  suit  must  be 
in  the  name  of  the  obligee.     Id. 

3.  Corporation  bonds  payable  to  bearer  may  be  sued  in  the  name 
of  the  holder ;  they  are  not  within  the  Act  of  1715.     Id. 

ASSUMPSIT. 

1.  Borough  authorities  tortionsly-took  possession  of  personalproperty 
belonging  to  one  fire  company  and  delivered  it  to  another :  HeMy  that 
assumpsit  waiving  the  tort  could  not  be  maintained  against  the  borough 
for  the  value  of  the  property.     Bethlehem  v.  Perseverance  Fire  Co.,  445, 

2.  Assumpsit  can  be  maintained  only  where  there  is  a  contract  express 
or  implied ;  it  will  not  lie  for  a  chattel  illegally  detained.    Id. 

3.  The  plaintiff  cannot  waive  the  tort  and  recover  the  value  of  the 
goods,  unless  the  defendant  has  sold  them  and  received  the  money,  or 
has  taken  them  for  the  purpose  of  sale  and  there  be  no  evidence  to  rebut 
the  presumption  of  sale  ana  the  receipt  of  the  money.    Id, 

4.  When  goods  are  sent  to  one  who  refuses  to  receive  them  and  pro- 
fessing to  return  them  substitutes  spurious  articles,  the  owner  may  waive 
the  tort  and  recover  the  price  in  an  action  for  money  had  and  received, 
but  not  for  goods  sold  and  delivered.    Id. 

5.  When  one  tortiously  in  possession  of  another's  goods  converts  them, 
assumpsit  for  money  had  and  received  may  be  maintained.    Id. 

6.  Sarah  Lusk  and  ^fcBride  lived  together  in  his  house  until  her 
death ;  after  his  death  all  the  goods,  money,  &c.,  in  the  house  were  taken 
as  his  by  his  administrator ;  her  administrator  sued  his  in  assumpsit, 
alleging  that  the  money,  Ac.,  were  hers,  and  he  bad  taken  them  in  his 
lifetime :  Held,  that  although  McBride's  possession  was  originally  tor- 
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tious,  the  plaintiflf  might  waive  the  tort  and  recover  for  money  had  and 
received  for  her  use.    Kimble  v.  CaroiherSj  494. 

ATTACHMENT. 

Practice,  10-14. 

ATTORNEY  AND  CLIENT. 

1.  Cassin,  as  trustee  for  Root,  held  a  ground-rent  on  which— there 
being  arrears — he  sued  the  original  covenantor  in  the  ground-rent  deed, 
Clay  being  his  attorney,  and  recovered  judgment  under  which  the  land 
was  sold,  and  bought  by  Clay  in  1852,  for  less  than  the  judgment ;  Clay 
took  a  deed  in  his  own  name :  Held,  that  this  raised  an  implied  trust  in 
Clay  for  the  estate  he  represented.     Barrett  v.  Bamber,  247. 

2.  The  deed  creating  the  original  trust  required  that  no  sale  of  any 
of  the  trust  property  should  be  made  without  the  approbation  of  the  court. 
In  1863,  Clay  sold  to  Bam  her  without  such  approbation  and  paid  the 
purchase-money  to  Cassin.  Bamber  had  no  actual  notice  of  the  trust : 
Beld,  that  he  took  subject  to  the  trust,  having  constructive  notice  from 
the  facts  of  record.    Id, 

3.  From  1852  to  1863,  the  title  being  in  Clay,  the  rents  were  paid  to 
Cassin.  Held^  that  the  possession  being  constructively  in  Cassin,  the 
limitation  of  five  years  in  the  6th  sect,  of  the  Act  of  April  22d  1856 
(Implied  Trusts)  did  not  apply.     Id, 

4.  The  sale  to  Clay  under  the  judgment  passed  the  title  to  Clay  free 
from  the  express  trust,  and  under  the  circumstances  the  cestui  que  trust, 
on  reimbursing  the  amount  paid,  could  have  had  a  reconveyance  from 
Clay,  if  the  claim  had  been  prosecuted  within  five  years.     Id, 

5.  Bamber,  after  bis  purchase,  holding  only  under  an  implied  trust, 
was  protected  after  five  years  by  the  limitation  in  the  6th  sect,  of  the 

Act  of  1856.     Id, 

6.  The  Act  of  March  29th  1865,  by  which  the  protection  of  the  6th 
sect  of  Act  of  1856  is  repealed  in  cases  of  attorneys  purchasing  for 
their  clients,  would  have  applied  as  between  Cassin  and  Clay ;  but  not 
as  between  Clay  and  a  purchaser  from  him.    Id, 

ATTORNMENT. 

Landlord  and  Tenant,  8. 

AUDITOR^S  REPORT. 

Bill  of  Review.    Distribution,  6,  8.    Executor.    Res  Judicata. 

AUTHORITY. 

Ancillary  Administration.  Municipal  Claim.  Repeal,  3-8. 
Road,  5-12.     Statute,  4,  5.     Unseated  Land. 

AWARD. 

1.  The  affidavit  to  be  taken  on  an  appeal  from  an  awar^i,  need  not  be 
in  writing,  but  the  record  must  show  that  it  has  been  taken.  Wilson 
Y,KeUy,4U, 

2.  The  omission  to  make  the  affidavit  is  fatal,  if  the  objection  be  taken 
in  time.    Id. 

3.  The  requirements  of  the  statute  in  relation  to  an  appeal  from  an 
award,  are  for  the  benefit  of  the  appellee  and  he  may  waive  them.    Id, 

Husband  and  Wife,  13. 

BAILOR  AND  BAILEE. 

1.  A  man  dressed  as  a  police  officer  told  the  cashier  in  presence  of  a 
watchman  of  the  bank,  that  he  had  been  directed  by  the  lieutenant  of 
the  police  to  warn  him  that  there  were  "suspicious  characters  about;" 
the  cashier  told  the  watchman  to  admit  no  one,  but  he  made  no  inquiry 
of  the  lieutenant.  After  the  bank  was  closed — there  then  being  another 
watchman  there — the  first  was  called  from  outside  by  name ;  he  opened 
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the  door ;  a  man  dressed  as  a  policeman  and  two  others  in  ordinary  dress 
came  in ;  they  overpowered  the  watchmen,  took  securities,  &c.,  from  the 
vault,  including  plaintiff's,  deposited  for  safe-keeping  and  kept  as  the 
bank's  securities.  Held^  the  bank  being  a  voluntary  bailee  without 
reward,  the  evidence  was  not  sufficient  to  charge  them  with  negligence. 
DeHaven  v.  Kensington  Bank,  95. 

2.  Whether  a 'national  bank  can  take  securities  on  deposit  for  safe- 
keeping, not  decided.    Id, 

BANKRUPT. 

1.  A  debtor  was  adjudged  a  bankrupt;  whilst  the  proceedings  in 
bankruptcy  were  pending  he  was  arrested  as  a  fraudulent  debtor  under 
the  Act  of  July  12th  1842  and  gave  bond  to  apply  to  the  Court  of  Common 
Pleas  for  the  benefit  of  the  insolvent  laws.  He  made  his  application, 
which  was  dismissed  because  of  the  pending  bankrupt  proceedings.  In 
an  action  on  the  bond,  Heldy  that  the  dismissal  of  the  application  was  a 
defence  to  the  action.     Uuho't  v.  Hotter^  39. 

2.  In  the  action  on  the  bond,  defendant  pleaded  that  it  had  been 
obtained  in  a  proceeding  which  was  exclusively  cognisable  in  the  United 
States  Bankrupt  Cour£,  the  debtor  having  been  previously  adjudicated  a 
bankrupt.  The  plaintiff  replied  that  the  cause  was  not  exclusively 
within  the  jurisdiction  of  the  United  States  court  and  averred  that  the 
District  Court  of  Philadelphia  where  the  action  was  brought  had  juris- 
diction and  put  themselves  on  the  country.  Hdd^  the  replication  raised 
an  issue  of  law  and  was  to  be  treated  as  a  demurrer,  and  defendant  was 
entitled  to  judgment.    Id. 

3.  The  effect  of  the  plea  was  to  assert  that  the  action  was  for  a  debt 
for  which  the  debtor  would  be  discharged  under  the  Bankrupt  Law ;  if 
this  were  not  so,  plaintiff  should  have  so  replied.     Id, 

4.  The  defendant  pleaded  also  *^non  est  factum''  and  **nil  debet  ;'^ 
the  verdict  was  for  the  plaintiff;  it  was  to  be  considered  as  rendered  on 
these  two  pleas,  as  raising  issues  of  fact;  the  judgment  entered  on  the 
verdict  was  necessarily  on  the  whole  record  and  therefore  erroneous.  Id, 

5.  Under  the  Bankrupt  Laws  a  debtor  can  be  proceeded  against  for  a 
debt  created  by  fraud,  embezzlement,  defalcation  as  a  public  officer,  or 
while  acting  in  a  fiduciary  capacity  ;  unless  the  debtor  had  been  arrested 
for  one  of  these  causes,  the  bond  was  discharged  by  his  adjudication  as 
a  bankrupt.    Id, 

6.  Kemmerer  obtained  a  judgment  against  Knerr,  who  afterwards 
purchased  land  j  within  two  years  the  judgment  was  revived  by  amicable 
scire  facias  and  confession  ;  within  four  months  of  the  revival  Knerr  was 
adjudged  a  bankrupt.  Held,  that  the  revival  was  not  in  fraud  of  the 
bankrupt  laws.     Kemmerer  v.  Tool^  467. 

7.  The  revival  was  not  out  of  the  usual  course  of  business ;  it  was 
not  Kemmerer's  duty  to  inquire  as  to  Knerr's  insolvency.     Id, 

8.  It  w6uld  have  been  no  infraction  of  the  bankrupt  law  had  Kemmerer, 
knowing  Knerr's  insolvency,  issued  execution  on  his  original  judgment 
and  thus  secured  a  lien  by  the  levy  on  the  after-acquired  property  of 
Knerr.     Id, 

9.  Knerr's  confession  of  judgment  of  revival  was  not  a  preference 
voluntarily  given  by  him,  within  the  purview  of  the  bankrupt  law.    Id, 

10.  When  the  act  of  a  debtor  does  not  hasten  the  remedy  or  give  a 
preference  or  an^  other  advantage  which  the  creditor  could  not  at  once 
nave  secured,  it  is  not  a  fraud  on  the  other  creditors.     Id, 

11.  A  mere  passive  non-resistance  to  a  regular  judicial  proceeding  will 
not  show  a  preference  to  a  creditor  or  a  purpose  to  defeat  or  delay  the 
Bankrupt  Act,  although  the  judgment  creditor  may  know  the  insolvency 
of  the  debtor.    Id. 

12.  A  debtor  consenting  to  an  amicable  action  or  revival,  which 
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gives  the  creditor  no  advantage  which  he  could  not  at  once  have  secured 
by  adversary  process,  does  nothing  beyond  mere  passive  non-resistance. 
Kemmerer  v.  Toolt  467. 
Usury,  1-8. 

BARRIER. 

Negliqbnce,  4. 

BEQUEST. 

Trust,  1,  2. 

BIGAMY. 

1.  The  limitation  of  the  Act  of  March  31st  1860  (Criminal  Proce- 
dure), sect.  77,  is  a  bar  to  a  prosecution  for  bigamy,  after  two  years  from 
the  second  marriage,  although  cohabitation  under  it  continued  until 
within  two  years  of  the  prosecution.     Gise  v.  Commonwealth,  428. 

2.  A  literal  construction  of  sect.  49,  Act  of  March  Slst  1860  (Crim- 
inal Code),  defines  no  offence ;  a  man  cannot  legally  have  two  wives  or 
a  woman  two  husbands  at  the  same  time.     Id, 

3.  At  common  law  bigamy  occurs  and  is  complete  when  the  second 
marriage  is  accomplished.    Id, 

4.  Bigamy  is  where  one  marries  a  second  wife  or  husband,  the  first 
being  living.    Id.  • 

5.  On  an  indictment  for  bigamy  it  is  not  necessary  to  prove  cohabita- 
tion ;  the  crime  is  complete  although  there  be  an  immediate  separa- 
tion, without  cohabitation  at  all.     Id, 

BILL  OF  LADING. 

1.  The  plaintiff,  through  a  broker,  bought  cotton  in  New  Orleans,  he 
paid  the  sellers  who  gave  a  receipt  in  his  name ;  there  was  evidence  that 
ne  gave  the  broker  an  order  on  the  sellers  for  the  cotton  ;  the  broker  took 
the  bill  of  lading  in  his  own  name  for  the  shipment  of  the  cotton,  and 
made  a  draft  on  the  plaintiff  for  the  price,  sold  the  draft,  endorsed  the 
bill  of  lading  to  the  purchaser,  and  delivered  it  as  security  with  the 
draft.  By  the  law  of  Louisiana  all  bills  of  lading,  &c.,  are  negotiable 
by  endorsement  as  bills  of  exchange,  &c.  Held,  that  the  broker's 
endorsement  of  the  bill  of  lading  passed  the  cotton  to  the  purchaser  of 
the  draft.     Henry  v.  Philadelphia  Warehouse  Co.,  76. 

2.  The  possession  of  the  goods  gave  the  broker  an  apparent  ownership 
and  having  thus  the  indicia  of  property  he  could  by  the  operation  of  the 
Louisiana  law,  transfer  it  to  a  bond  fide  pledgee  for  value  without  notice. 
Id. 

BILL  OF  REVIEW. 

1.  Administrators  sold  real  estate  by  order  of  the  Orphans*  Court  for 
the  payment  of  debts ;  they  charged  themselves  with  the  proceeds ;  an 
auditor  after  notice  bv  advertisement  reported  distribution  amongst  cred- 
itors, which  was  connrmed  and  the  administrators  paid  accordingly.  A 
creditor  who  had  not  been  before  the  auditor  afterwards  made  affidavit 
that  he  held  the  first  lien,  and  had  not  known  of  the  report  till  after 
it  was  filed.  The  court  re-committed  the  report  and  allowed  the  affiant 
his  claim.     Held  to  be  error.     Grampus  Appeal,  90. 

2.  A  bill  of  review  under  the  Act  of  October  13th  1840,  is  founded 
on  an  error  of  law  appearing  on  the  record,  or  newly-discovered  evidence. 
Id, 

3.  The  petition  must  set  forth  specifically  the  error  complained  of,  and 
that  the  balance  has  not  been  paia  by  the  accountant.    Id, 

BILL  OF  RIGHTS. 

Eminent  Domain,  9-11. 
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1.  A  bond  of  a  corporation,  payable  to  an  obligee  named  or  his  assigns, 
is  assignable  under  the  Act  of  May  28th  1715,  so  as  to  enable  the 
assignee  to  sue  in  his  own  name.  Bunting  v.  Camden  &  Atlantic  Hail- 
roadj  254. 

2.  Such  bond  is  assignable  in  equity  by  parol  delivery,  but  an  action 
on  it  cannot  be  maintained  in  the  name  of  the  assignee  j  the  suit  must  be 
in  the  name  of  the  obligee.     Id. 

3.  Corporation  bonds  payable  to  bearer  may  be  sued  in  the  name  of 
the  holder;  they  are  not  within  the  Act  of  1715.     Id, 

Husband  and  Wife,  4,  5. 

BOROUGH. 

1.  The  policy  of  the  legislation  of  Pennsylvania  relating  to  boroughs 
is  to  subject  the  highways  in  them  to  the  control  of  their  municipal  au- 
thorities as  exclusively  as  is  consistent  with  the  duty  of  affording  pro- 
tection to  citizens.     Norwegian  Street y  349. 

2.  The  general  borough  laws  indicate  the  legislative  intent  to  secure 
uniformity  of  plan  and  adequate  municipal  supervision  in  the  establish- 
ment and  maintenance  of  borough  highways.     Id. 

3.  The  right  of  a  borough  under  Act  of  April  3d  1851  (General  Bo- 
rough Act),  to  make  regulations  as  to  fires  and  appropriate  money  to  fire 
companies  and  engines  for  the  borough,  does  not  empower  the  authori- 
ties to  take  from  the  possession  of  an  incorporated  company  fire  appa- 
ratus not  owned  by  the  borough.  Bethlehem  y.  Perseverance  Fire  Uo.j 
445. 

4.  A  borough  may  purchase  and  own  fire  apparatus,  and  take  posses- 
sion of  it  and  control  it,  or  may  give  money  to  a  company  to  assist  them 
in  purchasing.     Id. 

5.  AVhatever  is  given  to  a  fire  company  is  given  to  be  used  by  it  for 
the  object  declared  in  its  charter,  and  the  rights  of  the  cestui  que  trusts 
must  be  protected  b^  the  courts.     Id, 

6.  The  company  is  the  legal  custodian  of  the  property  and  is  entitled 
to  notice  and  hearing  before  its  rights  are  impaired.     Id. 

7.  A  legal  dissolution  of  a  corporation  is  to  be  effected  by  proceed- 
ings under  the  Act  of  April  9th  1856,  sect.  1,  relating  to  corporations, 
and  cannot  be  by  an  irregular  assemblage  of  a  portion  of  its  members 
without  notice,  resolving  to  disband.     Id. 

8.  A  temporary  non-user  of  its  property  by  the  company  did  not 
divest  the  rights.    Id, 

9.  A  fire  company  had  acquired  property ;  the  borough  purchased 
a  steam-engine  and  put  it  into  their  charge  ;  upon  a  disagreement  with 
the  authorities,  a  number  of  members  of  the  company  assembled  with- 
out notice  and  resolved  to  disband ;  the  authorities,  assuming  that  they 

'        had  disbanded,  took  possession  of  the   property  and  delivered  it  to  a 
company  of  a  portion  of  the  same  members  and  assuming  to  act  under 
the  same  charter.     Held,  that  the  act  of  the  authorities  was  illegal ; 
they  had  no  right  to  the  possession  of  the  property.    Id, 
Assumpsit,  1.    Constitutional  Law,  l-lO. 

BRIDGE. 

Negligence,  1-4. 

BROKER. 

1.  The  plaintiff,  through  a  broker,  bought  cotton  in  New  Orleans;  he 
paid  the  sellers,  who  gave  a  receipt  in  his  name ;  there  was  evidence  that 
he  gave  the  broker  an  order  on  the  sellers  for  the  cotton ;  the  broker 
took  the  bill  of  lading  in  his  own  name  for  the  shipment  of  the  cotton, 
and  made  a  draft  on  the  plaintiff  for  the  price,  sold  the  draft,  endorsed 
the  bill  of  lading  to  the  purchaser,  and  delivered  it  as  security  with  the 
draft.    By  the  law  of  Louisiana  all  bills  of  lading.  &c.,  are  negotiable 
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by  endorsement  as  bills  of  exchange,  <fec.  Held,  that  the  broker's  endorse- 
ment of  the  bill  of  lading  passed  tlie  cotton  to  the  purchaser  of  the  draft. 
Henry  v.  Philadelphia  Warehouse  (7(x,  76. 

2.  The  possession  of  the  goods  pave  the  broker  an  apparent  ownership, 
and  having  thus  the  indicia  of  property  he  could  by  the  operation  of  the 
Louisiana  law  transfer  it  to  a  bond  fide  pledgee  for  value  without  notice. 
Id. 

BUILDING. 

1.  Defendant  laid  ei  foundation  extending  as  a  party  wall  on  his 
neighbor's  lot;  he  erected  a  brick  wall,  also  as  party  wall,  on  part  of 
the  foundation ;  he  could  not  by  erecting  a  wall  wholly  within  his  own 
line  prevent  the  erection  from  being  a  party  wall.     Milne^s  Appeal,  54.. 

2.  Defendant  was  bound  to  make  the  erection  a  solid  wall ;  by  making 
openings  in  it  he  became  a  trespasser.     Id, 

3.  If  a  builder  starts  the  foundation  as  a  party  wall,  thus  taking  the 
land  of  the  adjoiner,  he  must  carry  it  up  so  as  to  give  the  adjoiner  all  the 
benefits  of  a  party  wall.     Id, 

Fixture.    Party  Wall. 

BURIAL. 

Cemetert. 

CANAL. 

Coal  Mine,  1.    Eminent  Domain,  12-16. 

CASES  CONSIDERED,  Ac. 

Ashhurst's  Appeal,  10  P.  F.  Smith  299.     Evans's  Appeal,  278. 

Barber  p.  Rodgers,  21  P.  F.  Smith  362.    Hubert  v.  Horter,  39. 

Black  V,  Ilalstead,  3  Wright  64.     Reznor  v.  Supplee,  180. 

Bracken  v.  Miller,  4  W.  &  S.  110.  Houseman  v.  Girard  Mutual  B, 
&  L,  Association,  256. 

Brown's  Appeal,  16  P.  F.  Smith  155.     Quinn  v.  McCarty,  475. 

Brown  v.  Commissioners,  9  Harris  37.     Wright  v.  Vickers,  122. 

Cambria  Street,  25  P.  F.  Smith  357.    Paschall  Street,  118. 

Carr  r.  Le  Fevre,  3  Casey  413.  Bunting  v.  Camden  &  Atlantic  Rail- 
road Co.,  254. 

Charleston  Road,  2  Grant  467.     Paschall  Street,  118. 

Clark  V.  Douglass,  12  P.  F.  Smith  408.     Sheeiz  v.  Hanbest,  100. 

Commonwealth  v.  Fisher,  1  Penna.  R.  462.  Commonwealth  v.  Mc- 
Allister, 2  AVatts  190.     Wyoming  Coal  d:  Trans.  Co.  v.  Price,  425. 

Commonwealth  v.  Kellogg,  6  Phila.  R.  90.  Houseman  v.  Girard  Mu- 
tual B.  <k  L.  Association,  256. 

Commonwealth  v.  Pool,  6  Watts  33.     Wright  v.  Vickers,  122. 

Covert  V.  Robinson,  10  Wright  274.     Moody  v.  Sndl,  359. 

Craig  V.  Allegheny,  3  P.  F.  Smith  477.  Wyoming  Coal  &  Tians, 
Co.  V.  Price,  425. 

Craig  V.  Kline,  15  P.  F.  Smith  413.    Philadelphia  v.  Scott,  80. 

Cridland  v.  Floyd,  6  S.  &  R.  412.    Allen  v.  Uggett,  486. 

Criswell's  Appeal,  5  Wright  288.     Moody  y.  Snell,  359. 

Dearie  v.  Martin,  28  P.  F.  Smith  55.  Lloyd  v.  Hibbs,  306.  SchHffer 
V.  Saum,  385. 

Diamond  v.  Tobias,  2  Jones  312.     Moore  y.  Smith,  182. 

Duff  V.  Hoffman,  13  P.  F.  Smith  192.     Schenck  v.  Uber,  31. 

Duff's  Road,  16  P.  F.  Smith  459.    Thirty-fourth  Street,  Philada.,  27. 

Edwards's  Appeal,  11  Wright  144.     Grosvenor  v.  Fogg,  400. 

Evans  v.  Chew,  21  P.  F.  Smith  47.     Lantz  v.  Boyer,  325. 

Evans  v.  Reed,  28  P.  F.  Smith  415.     Pratt  v.  Patterson,  114. 

Ferree  v.  Thompson,  2  P.  F.  Smith  353.     Sheeiz  v.  Haubest,  100. 

Finley's  Appeal,  17  P.  F.  Smith  453.    Lloyd  v.  Hibbs,  306. 
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Haldeman  v,  Pennsylvania  Railroad  Co.,  14  "Wright  425.     Wyoming 
Coal  &  Trans.  Co.  v.  Pt-ice,  156. 

Harlan  r.  Rand,  3  Casey  5y .     Srhenck  v.  Uber^  31. 
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Heritage  v.  Wilfong,  8  P.  F.  Smith  137.     Quinn  v.  McCaHy,  475. 
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Lower  Macungie  v.  Merkhoffer,  21  P.  F.  Smith  276.     Hey  v.  PhiXor 
delphia,  44. 

Mahon  c,  Gormley,  12  Harris  80.    Lloyd  v.  Bibbs,  300. 

Martin  ».  Jackson,  3  Casey  508.    Houseman  v.  Girard  Mutttal  B,  d  ^ 
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Newell  p.  Gibbs,  1  W.  &  S.  496.     Quinn  v.  McCarty,  475. 

New  Hanover  Road,  6  Harris  220.    PaschaU  Street,  118. 

Newlin  v.  Davis,  2?  P.  F.  Smith  317.     Hey  v.  Philadelphia,  44. 

Patterson  r.  Robinson,  1  Casey  81.    Jermon  v.  Lyon,  107. 
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Philadelphia  r.  Edwards,  28  P.  F.  Smith  62.    FeU  v.  Philadelphia,  58. 
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wealth, 314. 
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Pittsburg  V.  Grier.  10  Harris  54.     Hey  v.  Philadelphia,  44. 

Pittsburg  r.  Walter,  19  P.  F.  Smith  465.     FeU  v.  Philadelphia,  58. 

Ramborger  r.  Ingraham,  2  Wright  186.     Jermon  v.  Zyon,  107. 

Ross  u.  McJunkin,  14  S.  &  R.  369.     Moore  v.  /{^«7A,  182. 

Russell's  Appeal,  10  Casey  258.     Ci'amp*s  Appeal,  258. 

Rutherford's  Case,  22  P.  F.  Smith  82.     Philadelphia  v.  Scott,  80. 

Scott  tJ.  Hunter,  10  Wright  194.     Hey  v.  Philadelphia,  44. 

Singerly  t?.  Doerr,  12  P.  F.  Smith  9.     Schenck  v.  Uber,  31. 

Scull  tJ,  Shakspear,  25  P.  F.  Smith  297.     Derbyshire's  Estate,  18. 

Taylor  v.  Henderson,  17  S.  &  R.  452.     Allen  v.  Liggett,  486. 

Thomas's  Creek  Road,  3  Whart.  11.     Thirty-fourth  Street,  Philadel- 
phia, 27. 

Thompson's  Appeal,  7  P.  F.  Smith  175.     Sheetz  v.  Hanbest,  100. 

Thompson  v.  Clark,  6  P.  F.  Smith  33.     Reznor  v.  Supplee,  180. 

Vollmer's  Apijeal,  11  P.  F.  Smith  118.     Milne's  Appeal,  54. 

Walker  v.  Hall,  10  Casey  483.     Grosvenor  v.  Fogg,  400. 

Webb  V,  Dean,  9  Harris  29.     Moore  v.  5^?nt7A,  182. 

Weber  v.  Reinhard,  23  P.  F.  Smith  370.     Lehigh  Iron  Co.  v.  Lower 
Macungie  Tsp.,  482. 

West  Chester  &   Philadelphia  Railroad  v.  Miles,  5  P.  F.  Smith  209. 
Mount  Moriah  Cemetery  Assoc,  v.  Commonwealth,  235. 

Willard's  Appeal,  18  P.  F.  Smith  327.     Grosvenor  v.  Fogg,  400. 

Wood  V.  Fannestock,  8  Watts  489.    Honseman  v.  Girard  Mutual  L. 
&  B.  Association,  256. 

Yeager's  Appeal,  10  Casey  173.     Cramp* a  Appeal,  90. 

CEMETERY. 

1.  An  incorporated  cemetery  company  was  authorized  to  make  by- 
laws, Ac.,  to  sell  lots  in  fee  simple  or  otherwise  for  sepulture  alone, 
under  such  rules  as  the  managers  might  ordain  for  the  burial  of  the  dead, 
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CEMETERY. 

&c.  The  by-laws  provided  that  there  should  he  no  burial  without  a 
written  permit  from  the  secretary,  and  that  all  transfers  of  lots  must 
be  registered  in  the  oflBce  of  the  association.  Boileau  bought  a  lot,  and 
his  deed  was  registered ;  he  conveyed  it  to  Jones,  a  colored  woman ; 
this  deed  was  not  registered.  She  applied  for  a  permit  to  bury  her 
husband ;  the  secretary  declined,  because  the  lot  was  registered  as  Boi- 
leau's.  Boileau  asked  for  a  permit  to  her  to  bury  her  husband  in  the 
lot ;  the  managers  then  directed  the  secretary  to  refuse  an  approval  of 
the  transfer  to  Jones.  The  secretary  refused  to  issue  a  permit  for  the 
"burial :  Held,  that  Boileau  had  the  right  to  bury  the  husband ;  that 
the  refusal  to  issue  the  permit  was  arbitrary  and  unreasonable,  and 
mandamus  lay  to  compel  the  company  to  iss.ue  the  permit.  Mount 
Moriah  Cemetery  v.  Commonwealth^  235. 

2.  When  Boileau  purchased,  there  being  no  restriction  on  his  right 
of  burial,  the  company  could  not  afterwards  abridge  his  rights.    Id, 

CERTIFICATE. 

1.  The  recorder  of  deeds  is  liable  in  damages  for  a  false  certificate 
of  searches.     Houseman  v.  Girard  Building  Association^  256. 

2.  The  liability  of  the  recorder  is  to  the  par^  who  asks  and  pays  for 
the  certificate,  not  to  his  assignee  or  alienee,    id. 

Agent,  2-6.    Municipal  Claim,  2,  3.    Repeal,  3-8. 

CERTIORARI. 

1.  No  appeal  lies  from  a  decree  of  the  Quarter  Sessions  in  a  road  case ; 
the  proper  proceeding  to  remove  the  record  to  the  Supreme  Court  is 
certiorari.     Thirty-fourth  Street,  Philadelphia^  27. 

2.  An  appeal  brings  up  a  case  on  its  merits  :  a  certiorari  brings  up 
the  record  only,  and  the  Supreme  Court  can  then  look  merely  at  the 
regularity  of  the  proceedings.    Id, 

3.  A  certiorari  from  the  Supreme  Court  in  a  road  case  in  Philadelphia 
cannot  issue  without  a  special  allocatur  by  one  of  the  judges  of  the 
Supreme  Court,  under  the  Act  of  March  23d  1829.     Id, 

4.  The  Act  of  1829  is  not  repealed  by  the  General  Road  Law  of  June 
13th  1836.    Id. 

5.  The  Act  of  June  16th  1836  (jurisdiction  of  courts)  did  not  authorize 
a  certiorari  as  of  course,  in  road  cases  in  Philadelphia.     Id, 

6.  A  certiorari  was  issued  in  a  Philadelphia  road  case,  without  a 
special  allocatur,  under  the  belief  that  such  allocatur  was  unnecessary. 
The  Supreme  Court  would  not  auash  the  writ  if  it  appeared  tiiat  a 
special  allocatur  would  be  granted  immediately  afterwards.     Id. 

7.  The  Act  of  March  24th  1865,  providing  that  where  proceedings  in 
Philadelphia  under  the  several  acts  allowing  landlords  to  recover  full 
possession  in  which  a  certiorari  is  allowed,  the  certiorari  shall  be  a 
supersedeas,  does  not  apply  to  proceedings  under  the  Act  of  1772. 
DeCoursey  v.  Guarantee  Trust  Co.,  217. 

8.  In  proceedings  under  the  Act  of  1772  the  common-law  writ  of 
certiorari  may  issue,  but  it  is  not  a  supersedeas.    Id. 

9.  Acts  of  March  21st  1772,  March  25th  1825,  April  3d  1830,  December 
14th  1863,  and  March  24th  1865  (Landlord  and  Tenant),  considered 
and  compared.    Id, 

CHANGE. 

Charity,  5,  6. 

CHARGE. 

1.  A  judge  may  express  to  a  jury  an  opinion  on  the  facts  in  a  case 
properly  referred  to  tnem  ;  but  must  not  infringe  their  province,  so  as  to 
mislead  them  or  relieve  them  of  full  responsibility  of  i 
ment  on  the  facts  themselves.    Burke  v.  Maxwell,  139 


Digitized  by  VjOOQIC 


624  INDEX. 

CHARGE. 

2.  When  there  is  suflBcient  evidence  for  a  lury  on  a  given  point,  the 
judge  should  submit  it  calmly  and  impartially.    Burke  v.  Maxwell,  139. 

3.  If  the  judge  states  the  evidence  he  should  state  it  accurately,  as 
well  that  which  makes  for  a  party  as  that  which  makes  against  him. 
Id, 

4.  The  judge  should  studiously  avoid  deductions  and  theories  not  war- 
ranted by  the  evidence      Id, 

5.  A  judge  charged :  "  In  all  I  have  said  there  is  substantially  no  law, 
and  I  am  simply  giving  you  my  impressions  of  this  case.  You  are  not 
bound  at  all  by  anything  I  have  said.  *  *  *  Instructions  as  to  mere 
matter  of  fact,  as  to  what  the  evidence  has  been,  the  weight  of  it  or  the 
inferences  it  will  bear,  are  all  for  your  consideration.  You  are  judges 
of  the  whole  matter.  *  *  *  I  have  deemed  it  important  to  present  views 
which,  were  I  in  the  jury-box,  would  control  me  in  giving  my  verdict 
against  the  plaintiff."     Held  to  be  error.    Id, 

6.  Plaintiff  alleged  that  he  had  bought  stock  from  defendant,  who 
had  guarantied  that  it  would  be  of  a  certain  value  in  six  months;  in 
a  suit  on  the  guaranty  he  gave  in  evidence  receipts  from  defendant  for 
$4000  for  stock.  The  defendant's  allegation  was,  that  the  stock  had 
not  been  bought  by  plaintiff,  but  he  had  been  intrusted  with  the  receipts 
to  sell  stock  to  others.  The  court  charged  :  Plaintiff  **  must  satisfy  ^ou 
he  bought  this  stock ;  he  must  satisfy  you  he  had  $4000  to  put  into 
it."    Held  to  be  error  j  it  was  not  essential  to  prove  he  had  S4000.    Id. 

7.  Defendant  was  member  of  a  partnership  which  had  a  claim  against 
plaintiff;  the  other  partners  authorized  the  defendant  to  set  off  the  firm 
claim  against  plaintiff's.  The  court  instructed  the  jury  that  if  they 
found  against  plaintiff  on  the  guaranty,  and  found  for  the  firm  claim, 
they  should  certify  for  defendant  the  amount  due  to  firm.  Held  not  to 
be  error.     Id. 

8.  The  charge  in  this  case  beyond  any  recognised  rule  in  the  discus?- 
sion  of  the  evidence.    Id. 

CHARITY. 

1.  An  unincorporated  fire  company  having  property  was  incorporated, 
to  be  located  in  Bethlehem,  the  charter  declaring  the  object  to  be  '*  the 
protection  of  the  property  of  our  fellow-citizens  from  fire :"  Held^  that 
it  was  not  for  the  private  gain  of  its  members ;  the  property  acquired 
in  aid  of  the  object  was  for  charitable  uses.  Bethlehem,  v.  Perseverance 
Fire  Co.,  445. 

2.  The  Stat,  of  43  Eliz.,  c.  4  (Charitable  Uses),  is  not  extended  to 
Pennsylvania ;  its  principles  are  in  force  here  by  common  usage.     Id. 

3.  Ihe  principles  of  the  Statute  of  Elizabeth  are  stronger  as  to  cor- 
porations than  to  unincorporated  associations ;  the  duty  of  the  courts 
of  this  state  to  supervise  them  being  required  by  the  Act  of  June  19th 
1836.    Id. 

4.  By  subscriptions  obtained  by  the  company  from  citizens  of  Beth- 
lehem, by  entertainments,  &c.,  the  corporation  acquired  personal  pro- 
perty in  aid  of  its  objects :  Held,  that  they  had  the  legal  title,  but  held 
it  in  trust  for  the  uses  for  which  the  corporation  was  created,  and  they 
could  not  divest  it  of  the  trust  or  divert  it  from  its  general  purpose.  la, 

5.  It  might  in  good  faith  dispose  of  any  specific  articles,  using  the 
proceeds  for  other  apparatus,  &o.,  to  be  used  for  the  purposes  of  its 
charter.     Id. 

6.  The  trust  inheres  in  the  property  into  whatever  form  it  may  be 
changed ;  the  proceeds  cannot  be  divided  amongst  its  members,    /df. 

CHATTEL. 

Assumpsit. 
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CHILDREN. 

Deyisb,  7,  8.    Life  Insurance.    Vested  Legacy. 

COAL  MINE. 

1.  The  defendants  occupied  a  colliery  adjoining  Price^s  land ;  they 
mined  over  their  line  into  his  land ;  they  aj^reed  with  Price  to  pay 
for  the  coal  mined  on  his  land  and  all  that  they  might  mine  for  eight 
months  thereafter,  at  a  fixed  rate  per  ton ;  they  took  coal  from  under 
a  canal,  formerly  the  Commonwealth's  works,  between  the  line  of  Price's 
lots.  Hdd,  that  the  relation  of  landlord  and  tenant  did  not  exist  between 
Price  and  defendants  so  as  to  prevent  the  defendants  denying  the  title 
of  Price  to  the  coal  under  the  canal.  Wyoming  Coal  and  Transportation 
Co.  V.  Price,  156. 

2.  By  the  agreement  Price  was  to  have  access  to  the  mines  and  the 
mine  accounts  to  ascertain  the  quantity  mined ;  quarterly  returns  were 
furnished  by  defendants  to  end  of  the  term,  January  Ist,  paid  for  and 
received  by  Price  without  objection,  he  not  having  examined  the  mines 
nor  the  accounts.  The  mine  was  flooded  by  a  break  in  the  canal,  July 
4th,  so  that  an  examination  could  not  afterwards  be  made.  Price  having 
acquiesced  so  long,  held  the  presumption  was  that  the  returns  were 
accurate.     Id, 

COHABITATION. 
Bigamy. 

COLLATERAL  ACTION. 

Distribution,  6-8.    Fraud,  1,  2. 

COLLATERAL  HEIR. 
Estate  Tail. 

COLLECTOR. 

Kbpeal,  3-8. 

COLLUSION. 
Fraud. 

COMMISSION. 

Executor. 

COMMON  LAW. 

Amendment,  1-3.  Bigamy,  3.  Certiorari,  7,  8.  Criminal  Law. 
Former  Action. 

COMMONWEALTH. 
EMrNENT  Domain. 

COMPENSATION. 

Eminent  Domain,  1-7.  Landlord  and  Tenant,  25,  26.  Police 
Power.    Public  Policy. 

CONCLUSIVENESS. 

1.  An  act  creating  a  Board  of  Health  for  a  city  enacted  that  the 
"  board  shall  employ  all  such  persons  as  shall  be  necessary  to  enable 
them  to  carry  into  effect  the  provisions  of  the  Act  *  *  *  and  fix  the 
compensation  of  the  persons  so  employed ;''  and  that  the  expenses 
incurred  by  the  board  should  be  chargeable  on  the  city.  Held,  that  in 
the  absence  of  fraud,  the  bill  of  a  physician  employed  by  the  board  and 
allowed  by  them  was  conclusive  on  the  city.  Williamaport  v.  Bichter, 
508. 

2.  In  an  action  by  a  physician  against  the  city  to  recover  such  bill, 
evidence  was  not  admissible  to  show  that  the  charges  in  the  bill  were 
excessive.    Id, 

CONDITION. 

Affidavit  of  Defence,  1,  2.    Philadelphia,  1.    Road,  5-12. 
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CONDITION  BROKEN. 

1.  A  lessor  leased  premises  for  "  one  year,  with  privilege  of  five  years 
providing  the  terms  hereafter  mentioned  are  complied  with ;"  notice  of 
three  months  to  be  given  to  the  lessee  "  preyious  to  the  expiration  of 
each  of  said  years  if  these  provisions  are  not  complied  with,  or  else  this 
agreement  sfiall  be  considered  as  renewed."  The  lessor  aJleging  that 
the  lessee  had  broken  the  covenants,  gave  three  months^  notice  to  quit. 
Beld,  that  a  single  justice  had  jurisdiction  under  the  Act  of  December 
14th  1863.     Quinn  v.  McCarty,  475. 

2.  Whether  the  lessee's  right  of  possession  had  expired  was  a  question 
of  fact  under  parol  testimony  of  the  lessor  to  show  that  the  condition 
of  the  lease  haa  been  broken,  and  that,  under  the  act,  was  for  the  justice 
to  decide.    Id, 

3.  The  lapse  of  a  specific  period  of  time  is  not  the  only  element  that 
can  enter  into  the  question  whether  a  tenancy  has  expired.     Id, 

4.  Under  a  lease  providing  for  forfeiture  for  condition  broken,  when- 
ever an  act  is  done  which  gives  the  lessor  a  right  to  maintain  covenant 
he  may  maintain  ejectment.    Id. 

CONFESSION  OF  JUDGMENT. 
Bankrupt,  6-12. 

CONFIRMATION. 

Bill  op  Review.    Distribution,  1-8.    Res  Judicata. 

CONFLICT  OF  LAWS. 

1.  A  decedent  in  Pennsylvania  had  assets  in  New  York ;  administrar 
tion  was  granted  there  to  the  Pennsylvania  administrator,  who  filed  an 
inventory  in  New  York,  including  a  mortgage  on  property  in  New 
Jersey,  where  no  administration  had  been  granted.  The  administrator 
settled  an  account  in  Pennsylvania  without  charging  himself  with  the 
mortgage,  on  the  ground  that  he  had  to  account  for  it  in  New  York. 
Heldy  that  he  was  accountable  for  it  in  Pennsylvania.  BcUdtoin's  Appeal^ 
441. 

2.  The  mortgage  was  in  the  name  of  the  decedent,  the  administrator 
satisfied  it  without  payment  and  took  a  new  mortgage  in  his  own  name 
as  administrator,  from  the  same  mortgagor  in  its  place,  on  part  of  the 
property  covered  by  the  first  mortgage,  and  subject  to  a  mortgage 
entered  after  the  satisfaction  was  entered,  and  on  other  property  ;  the 
last  mortgage  was  uncollected.  Held,  that  the  administrator  was 
accountable  tor  the  first  mortgage.    Id, 

3.  The  fact  that  the  land  covered  by  the  mortgage  was  in  New  Jersey 
made  no  difference,  by  the  laws  of  that  state,  the  Pennsylvania  adminis- 
trator having  the  right  to  cancel  it     Id, 

4.  Including  the  mortgage  in  his  New  York  inventory  did  not  protect 
the  administrator,  the  debt  not  belonging  to  New  York.    Id, 

5.  The  ancillary  administration  in  New  York  could  grasp  only  the 
estate  whose  situs  was  there.    Id, 

6.  Van  Auken  gave  a  note  to  Everett  for  $3340 ;  judgment  was  entered 
on  it  5  Everett  assigned  $2500  of  it  to  Dunning ;  on  affidavit  of  Van 
Auken  the  judgment  was  opened  and  he  let  into  a  defence.  On  the  trial 
he  offered  to  prove  that  Dunning  lent  him  $2500  in  New  York  at  a 
rate  of  interest  usurious  by  the  laws  of  that  state ;  that  Van  Auken 

{)rocured  the  assignment  of  the  judgment  as  collateral  security  for  the 
oan,  it  having  been  paid  by  the  money  borrowed  from  Dunning.  Held, 
that  this  would  not  be  a  defence.  Dunning  was  entitled  to  recover  the 
amount  lent  and  legal  interest     Van  Auken  v.  Dunning^  464. 

7.  The  offer  not  being  to  show  that  the  contract  was  void  for  usury 
by  the  laws  of  New  xork,  the  presumption  was  that  they  were  the 
same  as  in  Pennsylvania,  and  the  contract  was  to  be  treated  as  void 
only  for  the  excess  of  interest.    Id, 

Curtest. 
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CONSENT. 

Jurisdiction,  6.  • 

CONSIDERATION. 

Afpidatit  of  Defence,  1,  2.    Gift. 

CONSTITUTIONAL  LAW. 

1.  The  title  of  an  act  was,  "An  Act  ^vinc  the  right  to  the  Town 
Council  of  the  Borough  of  Mauch  Chunk  to  build  drains  and  sewers, 
and  file  liens  for  the  building  of  the  same."  The  act  authorized  the 
council  to  direct  lot-owners  to  build  sewers,  &c.,  and  upon  failure,  the 
authorities  might  build,  &c.,  and  charge  the  cost  as  provided  by  the 
General  Borough  Law.  The  2d  section  authorized  the  authorities  to 
impose  a  reasonable  charge  upon  lot-owners,  **  who  may  have  tapped 
or  who  may  hereafter  tap,  any  sewer,  &c.,  which  was  built  or  may  here- 
after be  built'*  by  the  borough — not  exceeding  $1  yearly  for  each  foot 
front  of  the  lot,  which  charge  may  be  discontinued  when  the  borough  is 
reimbursed  the  expense  of  '*  building  and  maintaining"  the  sewer,  &c. ; 
the  charge  may  be  collected  by  action  of  debt.  Ueld^  that  the  2d  section 
was  within  the  scope  of  the  title  and  was  constitutional.  Mauch  Chunk 
V.  McGee,  433. 

2.  Part  of  an  act  not  within  the  subject  stated  in  the  title,  may  be 
declared  unconstitutional,  leaving  the  rest  to  stand.     Id, 

3.  It  is  the  duty  of  the  court  to  reconcile  the  different  parts  of  a  law,  if 
it  can  reasonably  be  done,  rather  than  frustrate  the  legislative  action.   Id, 

4.  The  provision  that  the  charge  "may  be  discontinued  when  the 
borough  is  reimbursed,"  Ac,  is  mandatory,  to  guard  against  a  continuing 
charge  for  construction  beyond  the  time  of  payment ;  leaving  the  borough 
under  its  general  powers — which  are  ample— to  collect  a  charge  from  lot- 
owners  for  the  %i8e  of  the  sewer.    Id. 

5.  A  sewer  built  before  the  passage  of  the  act  being  within  the  powers 
conferred  by  the  General  Borough  Law,  was  not  illegal.    Id, 

6.  Such  sewer  was  within  the  intent  expressed  in  the  title  of  the  act, 
authorizing  the  borough  to  file  liens  for  building.    Id, 

7.  The  remedy  in  the  title  to  **  file  liens,"  is  only  modal,  the  purpose 
being  to  secure  the  expense.    Id. 

8.  The  collection  is  the  substantial  point  intended  of  the  authority  to 
file  the  lien ;  and  any  remedy  for  collection  in  the  body  of  the  act  would 
not  be  foreign  to  the  title.     Id. 

9.  Useful  and  honest  legislation  should  not  be  defeated  by  too  rigid  an 
adherence  to  the  letter  of  the  Constitution ;  or  pretexts  be  caught  at  to 
avoid  legislation  where  it  can  be  fairly  reconciled  with  the  Constitution. 
Id. 

10.  If  the  title  fairly  gives  notice  of  the  subject  of  the  act  so  as 
reasonably  to  lead  to  an  inquiry  into  the  body  of  the  bill,  it  is  sufficient ; 
it  is  otherwise  if  it  tends  to  mislead  and  draw  attention  from  a  covert 
purpose  in  the  bill.     Id, 

11.  An  Act  of  February  25th  1870,  authorized  a  township  to  collect  a 
tax  from  owners  of  ore  beds  for  *'  every  ton  of  ore  mined  and  carried 
away  with  teams''  over  the  roads  in  the  township.  Held^  that  the  act 
was  not  repealed  by  sect.  1,  art.  9,  of  the  Constitution  of  1873^  declaring 
that  "  all  taxes  shall  be  uniform  on  the  same  class  of  subjects,"  and 
levied,  &c.,  under  **  general  laws."  Lehigh  Iron  Co,  v.  Lower  Macungie 
Township,  482. 

12.  Sect.  1,  art.  9,  of  the  new  Constitution  is  not  immediately  opera- 
tive :  it  is  mandatory  on  the  legislature  to  enact  laws  framed  upon  its 
special  intent  and  to  repeal  all  laws  inconsistent  with  it.    Id, 

13.  It  is  left  to  the  legislature  to  time  the  repeal  of  special  and  local 
laws  after  proper  general  laws  have  been  passed.    Id, 

14.  Article  9,  of  the  new  Constitution,  construed.    Id, 

Dub  Process  of  Law.    Eminent  Domain,  1-11.    Repeal,  3-8. 
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CONSTITUTION  OF  1873  (Art.  9). 
Constitutional  Law,  11-14. 

CONSTRUCTIVE  TRUST. 
Eqcitt  Practici. 

CONTINGENCY. 

Administrator  c.  t.  a.,  3.     Deyisb,  1-4,  7,  8.    Vested  Legacy. 

CONTINUANCE. 

Former  Action,  3. 

CONTRACT. 

As8UMt»siT,  2.  Conflict  op  Laws.  Husband  and  Wife,  9-17.  Mu- 
nicipal Claim,  1-8.  Partnership.  Public  Policy.  Repeal,  3-8. 
Usury.    Wateb  Main.    Witness,  6-9. 

CONTRACTOR. 

1.  Levan  contracted  with  the  defendant  to  put  an  entire  elevator  into 
his  store ;  Levan  contracted  with  the  plaintifl^  to  furnish  the  cage,  part 
of  the  elevator.  Hildj  that  the  plaintiffs  had  no  mechanics*  lien  against 
defendants'  building.     Schenck  v.  Uber,  31. 

2.  The  Mechanics*  Lien  Law  does  not  confine  the  construction  of  a 
building  to  a  single  contractor,  the  owner  may  commit  its  main  divisions 
to  different  contractors  with  power  to  each  in  his  department  to  bind  the 
building  with  a  Hen.     Id. 

3.  Levan  was  not  a  contractor  for  a  primary  division  of  the  building 
having  the  power  of  the  owner  to  bind  the  building  j  his  contract  was 
minor  and  auxiliary.    Id. 

CONTRIBUTORY  NEGLIGENCE. 
Negligence. 

CONVERSION. 

1.  Boyer  devised  a  house  and  lot  to  his  wife  for  life,  and  directed,  if 
she  *'  should  so  desire  and  my  executors  deem  it  for  the  best  interest  of 
my  wife  and  children  that  the  property  should  be  sold,  they  may  sell 
the  same,''  make  proper  deeds  to  the  purchasers,  invest  the  proceeds 
and  pay  the  interest  to  his  wife  for  life.  After  other  devises,  &c.y  he 
gave  the  residue  of  his  estate  •*  to  be  distributed  between  my  wife  and 
children,  according  to  the  laws  of  this  Commonwealth."  The  executors 
were  discharged,  aiter  which,  on  the  request  of  the  wife,  the  administrator 
c.  t.  a.  sold  the  property.  Hdd^  that  he  could  make  a  good  title.  Lantz 
v.  Boyer,  325. 

2.  Whenever  power  is  given  by  will  to  executors  to  sell  real  estate 
.   with  a  view  to  distribute  the  proceeds  among  legatees,  the  power  belongs 

to  them  viriute  officii,  and  under  the  Act  of  Fobruanr  24th  1834,  sect 
67,  it  may  be  exercised  by  an  administrator  c.  t.  a.     Id. 

3.  This  is  so  whether  there  be  an  absolute  direction  so  as  to  work  a 
conversion  or  the  power  be  discretionary  ;  and  whether  the  distribution 
is  to  be  immediate  or  upon  the  expiration  of  a  certain  time,  or  upon  the 
uncertain  contingency  of  a  life  or  lives.     Id. 

4.  The  wife's  share  after  her  death  would  be  part  of  the  residue,  and 
the  distribution  was  to  be  made  by  the  executors  viriute  officii ;  this  duty 
devolved  on  the  administrator  c.  i,  a.,  who  was  entitled  to  invest  and 
hold  the  fund  until  the  time  of  distribution.     Id. 

Administrator  c.  t.  a.,  2-4.     Assumpsit,  1-5.     Partition,  3. 

CONVEYANCER. 

Agent,  2-6. 

COPY. 

Secondary  Evidence. 
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CORPORATION. 

Assignment.     Charity.    Equity  Practice. 

CORPORATION  BONDS. 
Assignment. 

COST. 

Executor. 

COUNCIL. 

Philadelphia.    Road,  5-12. 

COUNSEL  FEE. 

Executor,  3-4. 

COURT. 

Amendment.  Appeal,  1,  2,  6,  7.  Error,  1-3.  Road,  5-12.  Supreme 
Court. 

COVENANT. 

Condition  Broken,  1-4. 

COVERTURE. 

Husband  and  Wife,  14-17. 

CRIMINAL  LAW. 

1.  An  indictment  charged  that  the  defendant,  being  a  director  and 
secretary  of  a  school  district,  with  intent  to  defraud,  altered,  &c.,  a  "  book 
and  writing,  known  as  the  duplicate  of  taxes,"  &c. :  Held  (I),  that  the 
indictment  could  not  be  sustained  under  the  118th  sect,  of  Actof  March 
2l8t  1860.  (2.)  Nor  for  forgery  at  common  law,  neither  copy  nor  purport 
of  the  whole  writing,  nor  the  part  altered  being  set  out.  Commonwealth 
V.  Beamish,  389. 

2.  The  indictment  was  good  under  Act  of  March  3l8t  1860,  sect.  17 
(Criminal  Procedure  Act)  — *'  duplicate  of  taxes"  being  that  by  which 
the  tax  list,  for  collection,  &c.,  is  **  usually  .known."     Id, 

3.  **  Duplicate,"  when  used  in  connection  with  the  collection  of  taxes, 
has  a  known  and  recognised  meaning.     Id, 

4.  A  literal  construction  of  sect.  49,  Act  of  March  31st  1860  (Crim- 
inal Code),  defines  no  offence ;  a  man  cannot  legally  have  two  wives  or 
a  woman  two  husbands  at  the  same  time.     Gise  v.  Commonwealth,  428. 

5.  At  common  law  bigamy  occurs  and  is  complete  when  the  second 
marriage  is  accomplished.     Id. 

6.  Bigamy  is  where  one  marries  a  second  wife  or  husband,  the  first 
being  living.     Id, 

7.  On  an  indictment  for  bigamy  it  is  not  necessary  to  prove  cohabita- 
tion ;  the  crime  is  complete  although  there  be  an  immediate  separa- 
tion, without  cohabitation  at  all.    Id, 

CRIMINAL  PROCEDURE. 
Bigamy,  1-2. 

CROSSING. 

Nbgliqencb,  8,  9, 12. 

CURTESY. 

1.  By  the  laws  of  Minnesota  a  married  woman's  property  is  held  by 
her  for  her  sole  and  separate  use,  **  but  shall  not  be  disposed  of  by  her 
without  the  consent  of  her  husband."  A  married  woman  domiciled  in 
Minnesota  and  owning  real  estate  there  and  in  Pennsylvania,  made 
a  will  disposing  specifically  of  her  Pennsylvania  property  ;  the  will 
was  executed  in  Minnesota,  under  the  hands  and  seals  of  wife  and  hus- 
band, "  who^  hereby  consents  to  and  approves  of  the  foregoing  will." 
Held,  that  the  husband  was  barred  of  his  curtesy  in  the  real  estate  in 
Pennsylvania.     McBride^s  Estate,  303. 

81  P,  F.  Smith— 34 
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CURTESY. 

2.  The  will  as  to  the  husband  was  an  instrument  signed  by  the  party 
to  be  bound,  and  was  not  obnoxious  to  the  Statute  of  Frauds.  McBrid/s 
Estate,  303. 

3.  His  joinder  in  the  will  was  a  release  of  his  curtesy,  irrespective 
o(  the  Minnesota  laws.    Id. 

DAMAGE. 

Certificate.  Fairmount  Park.  Joint  Wrongdoers.  Land  Dam- 
age.   Landlord  and  Tenant,  25,  26.    Measure  of  Damage.    Viewers. 

DEBTOR  AND  CREDITOR. 

1.  Bonnaffon  agreed  in  writing  to  lend  Richmond  &  Co.  his  notes  for 
$15,000,  payable  as  might  be  convenient;  in  consideration  they  trans- 
ferred to  him  all  their  furniture,  stock,  fixtures,  good-will,  debts  and  all 
their  assets,  he  to  employ  them  as  his  agents  in  disposing  of  the  furniture, 
&c.,  collecting  debts,  with  a  view  to  close  the  business  at  a  time  specified, 
and  to  pay  him  all  the  moneys  received ;  the  proceeds  first  to  pay  their 
outstanding  liabilities,  then  to  meet  his  notes,  and  the  balance,  if  any, 
to  them.  The  business  was  continued  apparently  as  before  ;  Bonnaffon 
being  frequently  at  the  store  and  seeing  the  work  going  on ;  they  pur- 
chased goods  in  their  own  name  to  complete  unfinished  work,  the  sellers 
not  knowing  of  Bonnaffon's  interest.  Heldj  that  Bonnaffon  was  not 
liable  for  these  goods.     Nohlit  v.  Bonnaffon^  15. 

2.  Payment  of  usury  is  not  necessarily  fraudulent  as  to  creditors. 
Miners^  Trust  Co,  Bank  v.  Roseherry,  310. 

3.  Whenever  the  usurious  contract  is  intended  to  defraud  creditors,  or 
when  the  circumstances  of  the  debtor  are  known  to  be  such  that  it  can 
be  reasonably  presumed  that  this  will  be  the  natural  effect,  creditors 
have  the  right  to  postpone  the  excess  of  interest.     Id. 

4.  Kemmerer  obtained  a  judgment  against  Knerr,  who  afterwards 
purchased  land ;  within  two  years  the  judgment  was  revived  by  amicable 
scire  facias  and  confession  ;  within  four  months  of  the  revival  Knerr  was 
adjudged  a  bankrupt.  Heldy  that  the  revival  was  not  in  fraud  of  the 
bankrupt  laws.     Kemmerer  v.  VboZ,  467. 

5.  Tne  revival  was  not  out  of  the  usual  course  of  business ;  it  was 
not  Kemmerer's  duty  to  inquire  as  to  Knerr's  insolvency.     Id. 

6.  It  would  have  been  no  infraction  of  the  bankrupt  law  had  Kemmerer, 
knowing  Knerr's  insolvency,  issued  execution  on  his  original  judgment 
and  thus  secured  a  lien  by  the  levy  on  the  after-acquired  property  of 
Knerr.     Id. 

7.  Knerr's  confession  of  judgment  of  revival  was  not  a  preference 
voluntarily  given  by  him,  within  the  purview  of  the  bankrupt  law.    Id. 

8.  When  the  act  of  a  debtor  does  not  hasten  the  remedy  or  give  a 
preference  or  any  other  advantage  which  the  creditor  could  not  at  once 
have  secured,  it  is  not  a  fraud  on  the  other  creditors.     Id. 

9.  A  mere  passive  non-resistance  to  a  regular  judicial  proceeding  will 
not  show  a  preference  to  a  creditor  or  a  purpose  to  defeat  or  delay  the 
Bankrupt  Act,  although  the  judgment  creditor  may  know  the  insolvency 
of  the  debtor.     Id. 

10.  A  debtor  consenting  to  an  amicable  action  or  revival,  which 
gives  the  creditor  no  advantage  which  he  could  not  at  once  have  secured 
by  adversary  process,  does  nothing  beyond  mere  passive  non-resistance. 
Id. 

Debtor  and  Creditor.  Administrator.  Administrator  c.  t.  a. 
Bankrupt.  Bill  of  Review.  Equity  Practice.  Evidence,  1-3, 9-12. 
Exemption.  Fraud.  Jurisdiction.  Partnership.  Res  Judicata. 
Usury.  • 

DECEDENT. 

Administrator.  Ancillary  ADMiNisTRAtioN.  Evidence,  1-6,  13- 
17,  22-25.  Exemption.  Intestacy.  Judicial  Sale,  1-6.  Witness, 
6-9. 
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DECLARATION. 

Adyerse  Holding,  1.    Evidence,  10,  18,  24.    Former  Action,  1. 

DECREE. 

Judgment.    Res  Judicata. 

DEFALCATION. 
Bankrupt,  5. 

DEFAULT. 

Administrator. 

DEFENCE. 

Bankrupt.  Conflict  op  Laws.  Executor,  2-4.  Justice  of  Peace, 
7-13. 

DELAY. 

Appeal,  3-7.    Award.    Equity  Practice.    Jurisdiction,  6. 

DELIVERY. 

Admiralty.    Assignment,  2. 

DEMURRER. 

Bankrupt,  2. 

DEPOSIT. 

Bailor  and  Bailee. 

DEPOSITION. 

1.  Notes  of  testimony  are  substantially  a  deposition,  and  evidence 
competent  under  the  Act  of  1869  is  admissible  as  depositions  under  the 
Acts  of  April  15th  1869  and  March  28th  1814.     Praft  v.  Patterson,  114. 

2.  Statutes  providing  for  the  perpetuation  of  evidence  are  in  further- 
ance of  justice  and  a  due  administration  of  law,  and  should  receive  a 
liberal  construction.     Id. 

DESCENT. 

Intestacy. 

DESCRIPTIO  PERSONiE. 

,  Devise,  1-4.    Distribution. 

DEVISE.      • 

1.  A  devise  was,  "  I  bequeath  to  the  said  John  P.  Anshutz  all  my 
right  and  title  to  my  income  from  said  estate  as  long  as  he  shall  live, 
and  after  his  death  his  widow  is  entitled  to  said  income ;  after  her  death 
it  shall  be  distributed  to  Annie  M.  Miller,  daughter  of  John  Miller,  and 
should  the  wife  of  John  Miller  survive  (Annie  M.  Miller)  it  shall  go  to 
her."  At  the  date  of  the  will  the  wife  of  Anshatz  was  alive.  Meld, 
that  "  his  widow,''  referred  to  the  wife  at  that  time  and  not  to  any  wife 
who  might  survive  him.     Ajtshutz  v.  Miller,  212. 

2.  Where  an  estate  is  given  to  a  person  described  by  relation  either 
to  the  testator  or  other  devisees,  on  a  contingency  which  may  or  may 
not  happen,  and  at  the  execution  of  the  will  there  is  a  person  to  whom 
upon  the  happening  of  the  contingency  the  description  would  apply, 
as  a  general  rule  such  person  is  intended  to  be  the  devisee.     Id. 

3.  Anshutz  and  wife.  Miller  and  wife  and  the  daughter  entered  into  . 
an  agreement  to  convey  **  a  good,  suflBcient  and  marketable  title." 
Hdd,  that  they  could  convey  such  title. 

4.  The  possibility  of  the  happening  of  a  contingency  on  which  any 
interest  hostile  to  the  rights  of  the  devisees  could  arise  is  too  remote  to 
be  entitled  to  recognition.     Id. 

5.  A  deifise  was  **  to  my  son  John  and  to  his  heirs  all  my  farm, 
*  *  *  together  with  all  the  buildings  *  *  *  farming  stock  and  utensils 
belonging  to  the  farm,  unto  the  said  John  and  to  his  heirs."  There  were 
similar  devises  to  other  children.    The  testator  further  declared  that 
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DEVISE. 

none  of  his  children  should  sell  their  land  or  encumber  it,  "  but  the 
land  should  remain  free  for  their  children  or  heirs,  and  my  said  chil- 
dren shall  have  the  use,  income  and  profits  *  *  *  during  their  life- 
time." He  gave  his  children  the  right  to  make  wills,  so  that  either 
of  them  should  *'  have  privilege  to  dispose  of  their  several  legacies  by 
will,  but  not  otherwise."  Held,  that  John  took  but  a  life  estate. 
Urich  V.  Merkel,  332. 

6.  The  intention  of  the  testator,  gathered  from  all  parts  of  the  will, 
was  to  give  a  life  estate,  not  merely  to  restrict  the  devisee's  power  over 
a  previously  given  fee  simple.     Id. 

7.  A  devise  was  to  *'my  son,  Lockwood  and  to  his  lawful  heirs  *  *  * 
but  in  case  the  said  Lockwood  should  die  without  any  lawful  heirs,  then 
the  property  to  revert  back  and  be  equally  divided  among  my  children 
who  may  survive  him,  except  the  one  equal  third  part  of  said  property, 
which  shall  belong  to  his  widow  so  long  as  she  shall  continue  as  such." 
Held  J  that  Lockwood  took  an  estate  tail.     Moody  v.  Sncll,  359. 

8.  The  surviving  children  to  whom  was  the  devise  over,  would  be 
collateral  heirs  of  the  devisee ;  the  testator  therefore  meant  lineal  de- 
scendants, by  the  words  '*  lawful  heirs."     Id. 

9.  Lockwood  conveyed  the  land  by  deed  under  the  Act  of  January 
16th  1799,  to  bar  entails ;  this  cut  off  the  devise  over.     Id» 

Administrator  c.  t.  a. 

DISCHARGE. 

Judicial  Sale.     Partnership. 

DISCLAIMER. 

Adverse  Holding,  3. 

DISCRETION. 

Administrator  c.  t.  a.    Amendment,  1-3.    Koad,  5-12. 

DISTRESS.  ^ 

Landlord  and  Tenant,  6-8.    Statute  op  Frauds. 

DISTRIBUTION. 

1.  Administrators  sold  real  estate  by  order  of  the  Orphans'  Court  for 
the  payment  of  debts  ;  they  charged  themselves  with  the  proceeds  ;  an 
auditor  after  notice  by  advertisement  reported  distribution  amongst 
creditors,  which  was  confirmed  and  the  administrators  paid  accordingly. 
A  creditor  who  had  not  been  before  the  auditor  afterwards  made  affida- 
vit that  he  held  the  first  lien,  and  had  not  known  of  the  report  till  after 
it  was  filed.  The  court  re-committed  the  report  and  allowed  the  affiant 
his  claim.     Held  to  be  error.     Cramp's  Appeal,  90. 

2.  A  bill  of  review  under  the  Act  of  October  13th  1840,  is  founded  on 
an  error  of  law  appearing  on  the  record,  or  newly-discovered  evidence. 
Id. 

3.  The  petition  must  set  forth  specifically  the  error  complained  of, 
and  that  the  balance  has  not  been  paid  by  the  accountant.    ld» 

4.  Finnel  held  three  judgments  against  Brew,  who  paid  fifty  dollars 
on  them.  Before  an  auditor,  distributing  the  proceeas  of  a  sheriff's 
sale  of  Brew's  land,  Finnel  claimed  and  there  was  awarded  to  him  the 
whole  amount  of  the  judgments ;  the  fund  did  not  reach  to  pay  all  the 
liens,  the  report  was  confirmed.  Held,  that  if  Finnel  could  not  con- 
scionably  retain  the  fifty  dollars,  Brew  could  not  recover,  the  retention 
being  to  the  prejudice  of  the  unpaid  lien  creditor.  FinntL  v.  Brcw^ 
362. 

5.  Brew's  interest,  in  the  proper  application  of  the  fund  to  the  liens 
against  him,  did  not  entitle  him  to  the  fifty  dollars,  nor  authorize  him 
to  control  it.     Id. 
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DISTRIBUTION. 

6.  The  auditor's  report  and  its  confirmation  were  conclusive  against 
Brew's  claim.     Finnel  v.  BreWy  362. 

7.  A  decree,  awarding  money  paid  into  court,  is  conclusive  that  the 
party  to  whom  the  fund  is  awarded  is  entitled  to  it.     Id. 

8.  No  matter,  that  can  properly  be  litigated  before  an  auditor  to  dis- 
tribute a  fund  in  court,  can  be  examined  in  a  collateral  action.     Id. 

y.  Taylor  lent  money  to  Schuon  and  took  two  mortgages,  one  for 
$3000,  which  was  a  first  lien,  the  other  for  $10,000,  prior  to  which  was  a 
mechanic's  lien  ;  the  aggregate  was  $056,  more  than  the  amount  advanced 
by  Taylor ;  the  land  was  sold  by  the  sheriff"  subject  to  the  $3000.  In 
distributing  the  proceeds,  creditors  alleged  the  $056  were  usurious  and 
should  be  deducted  from  the  $10,000.  Held,  that  Taylor  having 
advaced  more  than  $10,000,  he  was  entitled  to  receive  the  whole  amount 
due  on  that  mortgage.     Taylor^ s  Ajypfal,  460. 

10.  A  creditor  having  two  securities  for  the  same  debt  may  avail 
himself  of  either  until  he  has  received  his  whole  legal  claim.     Jd. 

11.  The  court  below  in  distribution  apportioned  the  $656  between  the 
two  mortgages :  Held  to  be  error.     Id. 

Administrator  c.  t.  a.,  2-4.  Eyidence,  1-3.  Fraud,  1,  2.  Res 
Judicata.     Usury,  1-8. 

DIVERSION. 

Charity,  4-6. 

DIVISION. 

Exemption.     Partition. 

*'  DUE  PROCESS  OF  LAW.'» 

1.  A  law  must  furnish  some  just  form  or  mode  in  which  the  duty  of 
the  citizen  shall  be  determined  before  he  can  be  visited  with  a  penalty 
for  non-performance.     Philadelphia  v.  Scott^  80. 

2.  The  proceeding  must  be  in  its  nature  judicial ;  it  is  not  necessary 
that  it  should  be  before  one  of  the  ordinary  judicial  tribunals  of  the 
state.     Id. 

"  DUPLICATE.-' 

1.  An  indictment  charged  that  the  defendant,  being  a  director  and 
secretary  of  a  school  district,  with  intent  to  defraud,  altered,  &c.,  a  "  book 
and  writing,  known  as  the  duplicate  of  taxes,"  &c. :  Held^  1,  that  the 
indictment  could  not  be  sustained  under  the  118th  sect,  of  Act  of  1869; 
2.  Nor  for  forgery  at  common  law,  neither  copy  nor  purport  of  the 
whole  writing,  nor  the  part  altered  being  set  out.  Commonwealth  v. 
Beamish,  389. 

3.  The  indictment  was  good  under  Act  of  March  31st  1860,  sect.  17 
(Criminal  Procedure  Act) ; — ''duplicate  of  taxes''  being  that  by  which 
the  tax  list,  for  collection,  &c.,  is  *'  usually  known."     Id. 

4.  **  Duplicate,"  when  used  in  connection  with  the  collection  of  taxes, 
has  a  known  and  recognised  meaning.     Id. 

DUTY. 

Administrator  c.  t.  a.    Road,  5-12.    Unseated  Land. 

EASEiMENT. 

Eminent  Domain,  12-16. 

EJECTMENT. 

Condition  Broken,  4.    Landlord  and  Tenant,  4,  19,  24. 

ELECTION. 

Distribution,  9-11.    Exemption.    Usury,  1-8. 

ELEVATOR. 

FixTURB.    Mechanics*  Lien.  . 
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1.  The  power  of  eminent  domain  is  conditioned  js^enerally  on  compen- 
sation to  tne  owner  and  is  founded  in  public  utility.  Philadelphia  v. 
Scott,  80. 

2.  The  owner  of  land  on  an  inland  tide-water  river  has  an  abso- 
lute title  to  the  soil  to  the  high-water  line,  qualified  to  the  low-water  line 
by  the  public  right  of  navigation.     Id. 

3.  vSuch  owner  cannot  use  the  soil  between  these  lines  to  the  prejudice 
of  public  right,  and  the  state  can  improve  the  intermediate  space  for 
public  use  without  compensation  to  him.     Id. 

4.  No  duty  lies  on  the  owner  of  flat  or  cripple  lands  lying  between 
high-  and  low-water  lines  to  shut  out  the  stream  or  to  exclude  the  natural 
flow  of  the  river  by  banks.     Id, 

5.  The  state,  from  its  right  to  protect  navigation,  can  bank  out  the 
water  without  compensation  to  the  owner  j  but  cannot  improve  at  his 
expense.     Id. 

6.  The  private  interests  of  other  owners  of  similar  lands  cannot  be 
made  a  ground  for  banking  at  his  expense.    Id. 

7.  Where  the  state  under  her  sovereign  authority  has  at  her  own  ex- 
pense banked  out  the  water  and  left  the  owner  in  possession  of  the 
improvement,  the  duty  of  repair  falls  on  him.     Id. 

8.  The  Act  of  March  25th  1848,  to  provide  for  the  repairs  of  meadow 
bnnks  on  the  Delaware  front,  &c.,  was  to  compel  the  repairs  of  existing 
bunks,  not  to  construct  them.     Id. 

9.  The  Act  of  1848  directs  the  district  commissioners,  upon  complaint 
of  any  person  owning  river  fronts  liable  to  be  damaged  by  over- 
flow, that  the  banks  are  out  of  repair,  &c.,  to  give  notice  to  the  owner 
of  the  part  out  of  repair  to  repair  the  same  in  forty-eight  hours;  if  he 
neglects,  the  commissioners  shall  repair  the  bank  and  enter  the  cost  as 
a  lien  against  the  premises  and  collect  it  by  scire  facias,  and  in  defence 
the  owner  shall  show  only  that  it  has  been  paid  ;  all  matters  necessary 
for  recovery  shall  be  considered  proved  by  the  lien  and  scire  facias. 
The  act  provides  no  mode  for  determining  the  necessity  for  the  repair; 
it  therefore  does  not  furnish  due  process  of  law  within  the  Bill  of  Rights 
and  is  unconstitutional.     Id. 

10.  A  law  must  furnish  some  just  form  or  mode  in  which  the  duty 
of  the  citizen  shall  be  determined  before  he  can  be  visited  with  a  penalty 
for  non-performance.     Id. 

11.  Tne  proceeding  must  be  in  its  nature  judicial ;  it  is  not  necessary 
that  it  should  be  before  one  of  the  ordinary  judicial  tribunals  of  the  state. 
Id. 

'  12.  Whenever  the  Commonwealth  took  lands  for  permanent  use  under 

'  the  internal  improvement  Acts  of  April  11th  1825,  February  26th  1826, 
April  9th  1827,  March  24th  1828,  and  similar  acts,  and  constructed  and 
operated  a  canal  on  it,  she  acquired  an  estate  in  such  land  in  per- 
petuity and  may  dispose  of  the  same  in  fee.  Wyoming  Coal  dt  Traiu- 
portation  Co.  v.  Price,  156. 

13.  All  the  improvement  acts  were  part  of  the  same  system,  are  in 
pari  materid  and  are  to  be  construed  in  connection  w^ith  each  other. 
Id. 

14.  Temporary  use,  mentioned  in  the  acts,  applied  to  the  use  and  pos- 
session of  the  land  during  the  construction  of  the  canal ;  perpetual  use 
is  restricted  to  that  portion  permanently  occupied  after  its  completion. 
Id. 

15.  When  land  is  procured  for  building  a  canal  thereon  the  presump- 
tion is  that  the  right  of  soil  is  acquired  and  not  a  mere  casement,     la. 

16.  Hancock  conveyed  to  Price  two  lots  of  land  opposite  to  each 
other  on  the  different  sides  of  the  North  Branch  Canal,  each  bounded 
on  the  canal.  The  Commonwealth  sold  the  canal  to  a  corporation: 
Held^  that  the  fee  in  the  land  occupied  by  the  canal  was  in  the  Corn- 
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mon wealth  and  passed  to  tlie  corporation;  that  Price  had  no  title  to  it 
nor  to  the  coal  under  the  canal.    Wyoming  Coal  dc  Trans.  Co.  v.  Price,  156. 

EMPLOYEE. 

Negligence,  10-15. 

ENCUMBRANCE. 

1.  A  testator  devised  to  his  wife  the  income  of  his  real  estate  for  the 
support  of  herself  and  children  until  the  youngest  came  of  age,  then  it 
was  to  be  equally  divided  amongst  the  children.  When  the  youngest 
child  came  of  age  the  children  made  an  amicable  partition,  fixed  the 
widow's  annual  payments  in  lieu  of  dower,  and  agreed  that  the  land 
should  remain  charged  with  the  payments,  &c. ;  that  on  default,  a  scire 
facias  might  issue  on  it,  or  she  might  elect  that  it  was  at  an  end  and 
proceed  to  recover  her  dower  ;  in  accordance  with  the  agreement  it  was 
recorded.  On  the  sheriflf's  sale  of  the  part  of  one  of  the  children,  Heldy 
that  the  amount  of  the  value  of  the  widow's  interest  and  the  arrearages 
of  her  annuity  should  be  paid  out  of  the  fund  prior  to  liens  subsequent 
to  the  recording  of  the  agreement     Dexter^ s  Appeal,  403. 

2.  The  agreement  created  a  charge  on  the  land,  and  the  recording 
was  notice  to  all  persons  afterwards  taking  title  to  it.     Id. 

3.  An  encumbrance  may  be  fixed  upon  land  by  deed,  following  it  into 
the  hands  of  subsequent  purchasers,  and  is  as  effective  as  the  lien  of  a 
judgment.     Id. 

Partition,  1,  2. 

ENDORSEE. 

Affidavit  of  Defence. 

ENDORSEMENT. 

Bill  of  Lading. 

EQUITY. 

Assignment.    Charity.    Equity  Practice.    Partnership. 

EQUITY  PRACTICE. 

1.  As  a  general  rule  a  constructive  trust  as  to  personal  rights  may 
be  asserted  at  any  time  within  six  years  after  the  knowledge  of  the 
facts  creating  it.     Evanses  Appeal,  278. 

2.  Such  trust  is  barred  after  six  years,  but  laches  for  a  shorter  period, 
aided  by  other  circumstances,  will  bar  the  right.     Id. 

3.  Plaintiffs  filed  a  bill  alleging  that  they  and  defendants  were  asso- 
ciated in  the  formation  of  a  company,  that  defendants  purchased  lands 
and  sold  them  to  the  corporation  at  a  |)rice  much  beyond  cost,  concealing 
the  price  paid,  and  thereby  a  resulting  trust  arose,  and  praying  for 
payment  of  the  profit,  &c.  Under  the  circumstances  in  the  case  the 
bill  was  dismissed  on  account  of  laches  in  filing  it  four  and  one-half 
years  after  knowledge  of  the  facts.     Id. 

4.  The  bill  was  by  plaintiffs,  "  and  all  other  stockholders,"  &c. ;  the 
relief  prayed  for  was  that  defendants  should  pav  to  the  corporation. 
This  was  to  obtain  relief  through  the  equitable  rights  of  the  corporation, 
and  required  a  consideration  of  the  knowledge  and  conduct  of  the  cor- 
))oration.    Id. 

5.  The  land  was  conveyed  to  the  corporation  April  8th  1863  ;  the  bill 
was  filed  March  19th  1870;  the  minutes  of  the  same  April  showed 
the  facts  which  were  the  ground  of  the  complaint.  Nothing  was  done 
to  establish  a  constructive  trust.  In  October  next  the  company  authorized 
a  loan,  to  prevent  which  nothing  was  done.  Held,  that  the  plaintiff 
thereby  acquiesced  in  it.     Id. 

6.  Money  was  borrowed,  judgments  were  obtained  against  the  com- 
pany, and  all  their  property  sold  nd  bought  in  for  the  creditors.  These 
new  business  arrangements  having  intervened  after  the  plaintiffs  had 
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knowledge,  their  delay  was  unreasonable  and  was  fatal  to  the  bill. 
Evanses  Appeal,  278. 

7.  Although  the  transaction  was  originally  voidable,  the  acquiescence 
for  less  than  six  years  of  those  who  might  have  avoided  it  having 
induced  the  offending  parties  to  believe  that  it  was  not  to  be  questioned, 
barred  the  plaintiff,     id. 

8.  Two  stockholders  who  became  plaintiffs  by  amendment  more  than 
six  years  after  their  knowledge,  are  to  be  considered  as  if  they  had 
filed  an  original  bill  when  they  asked  to  come  in  as  plaintiffs.     Id, 

ERROR. 

1.  The  presumptions  are  in  favor  of  the  proceedings  of  the  court 
below,  and  it  is  the  business  of  the  plaintiff  in  error  to  make  the  error 
clearly  appear.     Laheyy,  Hecnan^  185. 

2.  In  a  rule  to  open  a  judgment  against  garnishees,  depositions  were 
taken  to  show  that  the  person  served  was  not  agent  of  the  garnishees  : 
the  rule  was  discharged.  Held^  that  the  depositions  were  no  part  of  the 
record  and  the  Supreme  Court  could  not  inquire  as  to  whether  the  per- 
son served  was  an  agent  on  whom  process  could  be  served.  Lehigh 
Valley  Ins,  Co.  v.  Fuller,  398. 

3.  The  decision  of  the  court  below  on  the  rule  to  open  the  judgment 
could  not  be  reviewed  in  the  Supreme  Court.     Id, 

4.  It  is  not  good  practice  to  divide  assignments  of  error  into  separate 
clauses  and  number  them  accordingly.     Kemmerer  v.  Tool^  467. 

Bill  of  Review.  Charge.  Distribution,  1-3,  11.  IIusband  and 
Wife,  1,  5.    Landlord  and  Tenant,  26.     Presumption.     Witness,  7. 

ESTATE  TAIL. 

1.  A  devise  was  to  "  my  son  Lockwood  and  to  his  lawful  heirs  *  *  *, 
but  in  case  the  said  Lockwood  should  die  without  any  lawful  heirs,  then 
the  property  to  revert  back  and  be  equally  divided  among  my  cliildren 
who  may  survive  him,  except  the  one  equal  third  part  of  said  property, 
which  shall  belong  to  his  widow  so  long  as  she  shall  continue  as  such." 
Held,  that  Lockwood  took  an  estate  tail.     Moody  v.  Snelly  351). 

2.  The  surviving  children  to  whom  was  the  devise  over,  would  be  col- 
lateral heirs  of  the  devisee ;  the  testator  therefore  meant  lineal  descend- 
ants, by  the  words  '*  lawful  heirs."     Id. 

3.  Lockwood  conveyed  the  land  by  deed  under  the  Act  of  Assembly 
to  bar  entails ;  this  cut  off  the  devise  over.     Id, 

ESTOPPEL. 

Conclusiveness.  Distribution,  1-8.  Husband  and  Wife,  1-3. 
Judicial  Sale,  1-6.  Land  Damage,  13.  Municipal  Claim,  6.  Part- 
nership, 3.     Philadelphia,  2. 

EVICTION. 

Landlord  and  Tenant,  26. 

EVIDENCE. 

1.  Real  estate  of  a  defendant  in  a  judgment  was  sold  at  sheriff *8 
sale ;  a  feigned  issue  was  raised  in  the  distribution  of  the  proceeds, 
creditors  being  plaintiffs  and  the  judgment  plaintiff  defendant;  he^died 
before  trial  and  his  executors  were  substituted  as  defendants.  x/eZ<l, 
that  the  defendant  in  the  judgment  was  a  competent  witness  for  plaintiffs 
in  the  issue.     Sheetz  v.  Ilanhcsty  100. 

2.  The  Act  of  April  15th  1869  is  an  enlarging  statute  ;  it  rendered  no 
person  incompetent  as  a  witness  who  was  competent  before  its  passage. 
Id. 

3.  The  defendant  in  the  execution  having  no  interest  in  the  question 
in  the  issue,  the  death  of  the  plaintiff  had  no  effect  upon  it.     Id.  ^ 

4.  An  action  was  commenced  in  the  District  Court ;  on  the  trial  both 
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parties  testified;  a  verdict  was  rendered,  which  was  set  aside.  The 
plaintiff  discontinued  the  action  and  commenced  another  in  the  Supreme 
Court  against  the  defendant  for  the  same  cause  of  action  j  the  defendant 
afterwards  died,  and  his  executors  were  substituted.  Held,  that  the 
phiintiff  was  not  a  competent  witness,  but  the  notes  of  his  testimony 
taken  on  the  former  trial  might  be  read.     Fraii  v.  Patterson^  114. 

5.  The  Act  of  April  15th  1869  is  an  enlarging,  not  a  restraining 
statute  ;  it  makes  no  evidence  or  witness  incompetent  that  was  competent 
before.     Id. 

6.  Notes  of  testimony  are  substantially  a  deposition,  and  evidence 
competent  under  the  Act  of  1809  is  admissible  as  depositions  under  the 
Act  of  March  28th.l814.     Id. 

7.  Statutes  providing  for  the  perpetuation  of  evidence  are  in  further- 
ance of  justice  and  a  due  administration  of  law,  and  should  receive  a 
liberal  construction.     Id. 

8.  On  the  trial  an  agent  of  a  defendant  testified  that  he  had  received  a 
letter  from  plaintiff  on  their  business  ;  that  he  had  searched  for  it,  but 
could  not  find  it ;  no  notice  had  been  given  to  defendant  to  produce  the 
letter.     Held,  that  a  copy  was  not  evidence.     Id. 

9.  Where  the  question  is  fraud,  the  range  of  the  evidence  is  neces- 
sarily wide.     Stewart  v.  Fenner,  177. 

10.  Land  was  conveyed  by  a  brother  to  his  sister ;  a  creditor  after- 
wards purchased  the  brother's  interest  in  the  land  at  sheriff's  sale  under 
a  judgment  in  his  favor  against  the  brother,  recovered  after  the  convey- 
ance, for  a  debt  owing  before,  but  not  due  till  afterwards.  In  ejectment 
for  the  land  the  purchaser  alleged  that  the  original  conveyance  was 
fraudulent.  Held,  that  evidence  of  debts  of  the  brother  at  the  time  of  the 
conveyance,  with  declarations  of  his  intent  to  avoid  the  payment  of  the 
purchaser's  debt,  was  admissible  on  the  question  of  fraud.     Id. 

11.  Evidence  by  the  sister  that  after  the  purchase  she  put  improve- 
ments on  the  property  was  admissible  to  show  that  the  purchase  was 
bona  fide.     Id. 

12.  The  sister  having  testified  that  she  owned  enough  money  to  buy 
the  property,  the  fact  that  she  had  improved  the  property  was  for  the 
jury  on  the  question  of  her  credibility.     Id. 

13.  An  administrator,  party  plaintiff,  is  competent,  under  the  Acts  of 
March  27th  1865  and  April  9th  1870,  to  testify  of  matters  occurring  after 
the  death  of  the  decedent.     Lahey  v.  Heenan,  185. 

14.  In  an  action  by  an  administrator  on  a  contract  of  decedent,  the 
defendant  was  offered  to  testify  as  to  matters  stated  so  generally  that 
they  might  have  been  before  or  after  the  death  of  the  decedent :  he  was 
rejected  as  incompetent.  Held  not  to  be  error  under  all  the  evidence 
in  the  case.     Id. 

15.  The  defendant  testified  in  chief;  on  cross-examination  he  was 
inquired  of  as  to  conversations  after  decedent's  death  ;  this  was  not  a 
ground  for  a  general  examination  as  to  conversations  with  the  decedent 
on  the  same  subject.     Id. 

16.  The  defendant  was  asked  whether  he  owed  decedent  anything  at 
the  time  of  his  death.  Held,  that  this  necessarily  involved  transactions 
in  decedent's  life,  and  the  defendant  was  therefore  incompetent  to  testify. 
Id. 

17.  Judgment  was  entered  against  husband  and  wife  on  a  note  and 
warrant  of  attorney  signed  by  them  ;  after  his  death,  on  a  scire  facias 
against  the  wife  and  his  administrators,  judgment  by  default  taken 
against  her  was  opened  upon  affidavit  that  she  had  not  signed'  the  note, 
and  in  the  issue  to  try  the  question  it  was  agreed  that  the  note  should 
stand  as  a  declaration  and  defendant  plead  non  assumpsit.  On  the  trial 
of  the  issue,  the  note  and  record  of  its  entry  were  not  admissible  without 
proof  of  the  execution  of  the  note.    Harrington  v.  GabUj  406. 
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18.  The  subscribing  witness  testified  that  he  did  not  see  the  wife  sipn 
the  note.  Secondary  evidence  was  admissible — without  calling  the  wife 
or  giving  proof  of  her  handwriting — of  her  acts  and  declarations,  for  the 
purpose  of  showing  that  she  had  signed  the  note.  Harrington  v.  Gahle, 
400. 

19.  Evidence  that  before  the  date  of  the  note,  the  wife  had  contracted 
with  the  obligee  for  a  piece  of  land,  and  had  agreed  to  give  a  note  for  the 
price,  that  she  had  accepted  the  deed,  and  was  in  possession  of  the  land, 
and  on  the  delivery  of  the  deed  the  note  with  her  name  to  it  was  deli- 
vered by  her  husband  to  the  obligee,  and  that  afterwards,  she  and  her 
husband  called  on  the  obligee,  and  paid  SI 00  on  the  note,  was  admis- 
sible on  the  question  of  her  execution  of  the  note.     Id, 

20.  The  secondary  evidence  in  the  case  required  the  submission  of  the 
note  to  the  jury  on  the  question  of  its  execution  by  the  wife.     Id. 

21.  There  is  no  difference  as  to  the  admissibility  of  this  kind  of  evi- 
dence, between  direct  and  incidental  admissions.    Id, 

22.  The  administrator  of  an  intestate,  who  died  without  issue,  sued 
the  administrator  of  McBride,  in  whose  house  she  lived  till  his  death, 
for  goods  remaining  in  his  house  which  were  claimed  as  hers.  Held, 
that  the  children  of  her  deceased  brothers  and  sister  were  not  competent 
as  witnesses  under  the  Act  of  April  15th  1869,  the  suit  being  between 
administrators.     KimhJe  v.  QarotherSy  494. 

23.  The  witnesses  did  not  claim  by  devolution  under  a  deceased 
owner  respecting  his  right ;  but  from  two  parties  whose  rights  were 
adverse.     Id, 

24.  Sarah  was  sister  of  Isabella,  McBride^s  wife,  who  survived  her  and 
died  before  McBride :  Held^  that  evidence  of  declarations  of  McBride 
that  Isabella  was  not  his  wife,  were  irrelevant,  Sarah's  administrator 
suing  to  recover  her  property.     Id. 

25.  A  number  of  the  Lusk  brothers  and  sisters,  including  Sarah  and 
Isabella — and  McBride  after  his  marriage — lived  together  on  the  farm 
of  their  father,  until  their  respective  deaths,  intestate  and  without  issue. 
Evidence  of  their  ownership  of  property  thirty  years  or  more  previously 
to  Sarah's  death  was  admissible  on  the  question  whether  she  owned 
property  in  the  house  at  her  death.     Id. 

26.  An  act  creating  a  Board  of  Health  for  a  city  enacted  that  the 
"  board  shall  employ  all  such  persons  as  shall  be  necessary  to  enable 
them  to  carry  into  effect  the  provisions  of  the  Act  *  *  ♦  and  fix  the 
compensation  of  the  persons  so  employed  •,"  and  that  the  expenses 
incurred  by  the  board  should  be  chflrgeable  on  the  city.  Ildd^  that  in 
the  absence  of  fraud  the  bill  of  a  physician  employed  by  the  board  and 
allowed  by  them  was  conclusive  on  the  city.  Williainsport  v.  RichttTj 
508. 

27.  In  an  action  by  a  physician  against  the  city  to  recover  such  bill, 
evidence  was  not  admissible  to  show  that  the  charges  in  the  bill  were 
excessive.     Id, 

Adverse  Holding,  1,  2.  Bailou  and  Bailee.  Charge.  Conclc- 
siVENEss.  Justice  of  Peace,  9-13.  Land  Damage,  5-13.  Landlord 
AND  Tenant,  23-26.    Unseated  Land,  10. 

EXECUTED  GIFT. 

Gift. 

EXECUTION. 

Bankrupt,  8.    Evidence,  17-21.    Eximption. 

EXECUTOR. 

1.  A  ship-builder  contracted  to  build  a  vessel  to  be  paid  for  in  instal- 
ments as  the  work  progressed  ;  while  she  was  on  the  stocks  unfinished 
the  builder  died,  payments  having  been  made  on  her  ;  she  was  appraised 
at  the  amount  which  had  been  paid.      The  executor  having  no  funds, 
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the  vessel  being  subject  to  liens  and  there  being  doubt  as  to  the  title  a 
purchaser  would  take,  with  other  circumstances  rendering  it  uncertain 
whether  more  than  a  small  amount  would  be  realized  from  a  sale,  under 
the  advice  of  counsel  the  executor  delivered  the  vessel  to  the  persons  for 
whom  it  was  being  built,  and  took  credit  for  the  amount  of  the  appraise- 
ment in  his  account.  An  auditor  found  that  under  the  circumstances  the 
executor  had  acted  wisely  and  for  the  best  interests  of  the  estate  ;  the 
Orphans*  Court  approved  the  finding :  the  Supreme  Court  on  appeal 
affirmed  the  decree.     Derbyshire's  EstatCy  18. 

2.  An  executor,  who  was  also  surviving  partner  of  the  testator, 
charged  himself  in  his  account  with  $2262  as  tne  value  of  the  testator's 
interest  in  the  firm ;  the  auditor,  after  a  tedious  examination  of  books, 
&c.,  found  that  the  interest  was  worth  $2242  more,  and  surcharged  him 
with  that  sum :  Ileld^  that  the  burden  of  the  expense  of  resisting  the 
claim  should  not  be  thrown  on  the  estate.     Piice's  Estate^  263. 

3.  The  accountant  was  not  entitled  to  credit  for  counsel  fees  in  such 
litigation,  but  should  be  allowed  such  as  were  rendered  for  the  benefit 
of  the  estate  and  in  protecting  himself  in  defending  proper  items  in  his 
account.     Id. 

4.  Where  an  accountant  has  not  been  guilty  of  fraud  or  bad  faith, 
he  should  not  be  deprived  of  commissions  merely  because  he  has  been 
surcharged  in  his  account.     Id. 

Administrator.    Administrator  c.  t.  a.    Trust,  1,  2. 

EXEMPTION. 

1.  By  the  Acts  of  April  9th  1849  and  April  14th  1851  (Exemption), 
the  debtor  or  the  widow  must  elect  to  retain  real  estate  under  the  Act 
of  1849  ;  if  they  neglect  to  elect,  neither  can  receive  the  exemption  from 
the  proceeds  of  the  sale  of  the  land.     Uafman^s  Appealy  329. 

2.  The  Act  of  1849  contemplates  setting  apart  real  estate  for  the  use 
of  the  debtor ;  and  not  money  arising  from  its  sale.     Id. 

3.  It  is  only  where  the  return  of  the  appraisers  shows  that  the  land 
cannot  be  divided  that  the  debtor  is  permitted  to  take  money.     Id. 

4.  A  widow  by  neglecting  to  demand  an  appraisement  waived  her 
right  to  the  $300  under  the  Act  of  1851.     Id. 

5.  The  Acts  of  1849  and  1851  are  in  pari  maierid  and  are  to  be  con- 
strued with  reference  to  each  other.    la. 

Soldier. 

EXPERT. 

Land  Damage,  6,  7. 

FAIRMOUNT  PARK. 

The  Park  Act  of  March  26th  1867  appropriated  land  for  a  park,  and 
authorized  the  value  to  be  assessed  to  tne  owners  by  a  jury  of  twelve 
men;  the  supplementary  Act  of  April  24th  1868  extended  the  boundaries 
of  the  park ;  it  also  authorized  the  councils  to  widen,  &c.,  any  street  to 
improve  the  approaches  to  the  park ;  it  provided  that  "  damages  for 
ground  and  property  taken  for  the  purposes  of  this  act  shall  be  ascer- 
tained," &c.,  as  was  prescribed  by  the  original  act.  A  street  was 
widened  to  improve  the  approaches  to  the  park.  The  Quarter  Sessions 
appointed  six  viewers  to  assess  the  damages  from  widening  the  street. 
Held  not  to  be  error.     Thirty-fourth  Street,  Philadelphia^  27. 

FALSE  IMPRISONMENT. 

Joint  Wrongdoers. 

FEE. 

Eminent  Domain,  12-16. 

FEIGNED  ISSUE. 

Evidence,  1-3, 17-21. 
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FENCE. 

Land  Damage,  10. 

FERRY. 

1.  The  plaintiffs,  a  ferry  company  from  Bristol  to  Burlington,  across 
the  Delaware  river,  had  ''slips"  into  which  they  ran  their  boats  on  the 
side  of  wharves  in  those  towns  belonging  to  the  defendants,  a  steamboat 
company,  running  on  the  river  from  Philadelphia  to  the  same  towns. 
The  defendants'  boats  when  moored  at  their  wharves  prevented  the 
plaintiffs'  boats  from  going  in  and  out.  Held,  that  the  defendants  had 
the  same  right  of  navigation  in  front  of  the  slips  as  in  any  part  of  the 
river,  and  to  moor  their  boats  in  front  of  their  wharf,  but  had  no  right 
wilfully  to  obstruct  the  plaintiffs  in  the  use  of  iheir  slips.  Delaware 
River  Steamboat  Co.  v.  Burlington  and  Bristol  Steam  Ferry  Co.^  103. 

2.  The  declaration  was  that  the  plaintiffs  owned  the  slips,  &o.,  and 
the  defendants  wilfully  and  wrongfully  obstructed  their  ways,  the  ferry 
and  the  slips,  <fec. ;  the  plea  was  "Not  guilty."  This  pleading  raised 
the  questions  of  the  plaintiffs'  right  to  the  slip,  and  its  free  use  as  a 
place  of  landing,  and  the  wilful  and  unlawful  obstruction  by  defendants. 
Id. 

3.  The  questions  did  not  concern  the  right  of  navigation  to  the  public 
in  general,  and  to  the  parties  in  particular,  but  an  unlawful  privation 
of  the  land  used,  where  private  rights  of  property  existed.     Id. 

FIDUCIARY. 

Bankrupt,  1-5. 

FIRE. 

Police  Power. 

FIRE  APPARATUS. 

Borough,  3-6,  8,  9. 

FIRE  COMPANY. 

1.  An  unincorporated  fire  company  having  property  was  incorporated, 
to  be  located  in  Bethlehem,  the  charter  declaring  the  object  to  be  **  the 
protection  of  the  property  of  our  fellow-citizens  from  fire ;"  Held,  that 
it  was  not  for  the  private  gain  of  its  members ;  the  property  acquired 
in  aid  of  the  object  was  for  charitable  uses.  Bethlehem  v.  Perseverance 
Fire  Co.,  445. 

2.  The  Stat,  of  43  Eliz.,  o.  4  (Charitable  Uses),  is  not  extended  to 
Pennsylvania ;  its  principles  are  in  force  here  by  common  usage.     Id. 

3.  Ihe  principles  of  the  Statute  of  Elizabeth  are  stronger  as  to  cor- 
porations than  to  unincorporated  associations ;  the  duty  of  the  courts 
of  this  state  to  supervise  them  being  required  by  the  Act  of  June  19th 
1836.     Id. 

4.  By  subscriptions  obtained  by  the  company  from  citizens  of  Beth- 
lehem, by  entertainments,  &c.,  the  corporation  acquired  personal  pro- 
perty in  aid  of  its  objects :  Held,  that  they  had  the  legal  title,  but  held 
it  in  trust  for  the  uses  for  which  the  corporation  was  created,  and  they 
could  not  divest  it  of  the  trust  or  divert  it  from  its  general  purpose.  Id, 

5.  It  might  in  good  faith  dispose  of  any  specific  articles,  using  the 
proceeds  for  other  apparatus,  &c.,  to  be  used  for  the  purposes  of  its 
charter.     Id. 

6.  The  trust  inheres  in  the  property  into  whatever  form  it  may  be 
changed ;  the  proceeds  cannot  be  divided  amongst  its  members.     Id. 

7.  The  right  of  a  borough  under  Act  of  April  3d  1851  (General  Bo- 
rough Act),  to  make  regulations  as  to  fires  and  appropriate  money  to  fire 
companies  and  engines  for  the  borough,  does  not  empower  the  authori- 
ties to  take  from  the  possession  of  an  incorporated  company  fire  appa- 
ratus not  owned  by  the  borough.     Id. 

8.  A  borough  may  purchase  and  own  fire  apparatus,  and  take  posses- 
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sion  of  it  and  control  it,  or  may  ^ive  money  to  a  company  to  assist  them 
in  purchasing.     Bethlehem  v.  Perseverance  Fire  Co.j  445. 

9.  Whatever  is  given  to  a  fire  company  is  given  to  be  used  by  it  for 
the  object  declared  in  its  charter,  and  the  rights  of  the  cestui  que  trusts 
must  be  protected  by  the  courts.     Id, 

10.  The  company  is  the  legal  custodian  of  the  property  and  is  entitled 
to  notice  and  hearing  before  its  rights  are  impaired.     Id. 

11.  A  legal  dissolution  of  a  corporation  is  to  be  effected  by  proceed- 
ings under  the  Act  of  April  9th  1856,  sect.  1,  relating  to  corporations, 
and  cannot  be  by  an  irregular  assemblage  of  a  portion  of  its  members 
without  notice,  resolving  to  disband.     Id. 

12.  A  temporary  non-user  of  its  property  by  the  company  did  not 
divest  the  rignts.    Id. 

13.  A  fire  company  had  acquired  property ;  the  borough  purchased 
a  steam-engine  and  put  it  into  their  charge  ;  upon  a  disagreement  with 
the  authorities,  a  number  of  members  of  the  company  assembled  with- 
out notice  and  resolved  to  disband  ;  the  authorities,  assuming  that  they 
had  disbanded,  took  possession  of  the  property  and  delivered  it  to  a 
company  of  a  portion  of  the  same  members  and  assuming  to  act  under 
the  same  charter.  Held^  that  the  act  of  the  authorities  was  illegal ; 
they  had  no  right  to  the  possession  of  the  property.     Id. 

FIXTURE. 

1.  The  engine,  machinery  and  cage  constituting  an  elevator  ar^ 
realty,  when  put  in  by  the  owner  as  a  part  of  his  building.  Schenck  v. 
Tiber y  31. 

2.  A  mechanic's  lien  may  be  created  for  an  elevator  by  the  owner 
or  a  principal  contractor.     Id, 

FORFEITURE. 

Condition  Broken.    Landlord  and  Tenant,  14,  19. 

FORGERY. 

Criminal  Law,  1,  2. 

FORMER  ACTION. 

1.  Liggett  issued  a  summons  in  trespass  q.  c.  f.  against  DuBois  (who 
was  summoned)  and  Allen,  as  to  whom  the  return  was  *'  Nihil ;"  the 
declaration  was  against  both,  reciting  that  Allen  had  not  been  served ; 
the  verdict  and  judgment  were  against  DuBois,  but  not  realized :  Heldy 
that  another  action  for  the  same  cause  could  be  maintained  against 
Allen.     Allen  v.  Liggett,  486. 

2.  The  pnecipe  in  the  second  suit  was  for  an  alias  against  Allen 
alone,  and  referred  to  the  former  suit :  Held,  that  an  amendment  striking 
out  '*  alias^''  in  all  the  proceedings  was  properly  allowed.     Id. 

3.  When  a  summons  is  not  served,  a  plaintiff  at  common  law  may 
prevent  its  abatement  by  entering  continuances  from  term  to  term,  and 
then  issue  an  alias  to  bring  in  the  defendant,  and  thus  prevent  the  bar 
of  the  Statute  of  Limitations.     Id, 

4.  The  plaintiff  may  abandon  his  first  summons  and  begin  anew.    Id, 

5.  An  alias  scire  facias  issued  after  five  terms  from  the  former,  is 
insufficient  to  preserve  the  lien  of  a  judgment  which  had  expired  in  the 
interval.     Id. 

6.  The  spirit  of  the  present  age  is  to  reach  the  merits  of  a  case  ui 
res  magis  valcat  quam  pereat.    Id, 

FOUNDATION. 

Building.    Party  Wall. 

FRAUD. 

1.  On  the  distribution  of  proceeds  of  a  sheriff's  sale  a  judgment  can 
be  attacked  by  other  creditors  collaterally,  only  on  the  ground  of  collu- 
sion.    Sheeiz  v.  Hanbest,  100. 
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2.  Creditors  may  show  any  matter  arising  subsequently  to  the  judg- 
ment which  the  defendant  could  show  in  a  scire  facias  or  action  of  debt 
Sheetzv.  Hanhest,  100. 

3.  Where  the  question  is  fraud,  the  range  of  the  evidence  is  necessa- 
rily wide.     Stetcart  v.  Feiiner^  177. 

4.  Land  was  conveyed  by  a  brother  to  his  sister ;  a  creditor  after- 
wards purchased  the  brother's  interest  in  the  land  at  sheriflTs  sale  under 
a  judgment  in  his  favor  ajjainst  the  brother,  recovered  after  the  convey- 
ance, for  a  debt  owing  before,  but  not  due  till  afterwards.  In  ejectment 
for  the  land  the  purchaser  alleged  that  the  original  conveyance  was 
fraudulent.  Hdd^  that  evidence  of  debtsof  the  brother  at  the  time  of 
the  conveyance,  with  declarations  of  his  intent  to  avoid  the  payment  of 
the  purchaser's  debt,  was  admissible  on  the  question  of  fraud.     Id. 

5.  Evidence  by  the  sister  that  after  the  purchase  she  put  improvements 
on  the  property  was  admissible  to  show  that  the  purchase  was  bon&  fide. 
Id. 

6.  The  sister  having  testified  that  she  owned  enough  money  to  buy 
property,  the  fact  that  she  had  improved  the  property  was  for  the  jury 
on  the  question  of  her  credibility.     Id. 

Affidavit  of  Defence,  2.  Bankrupt.  Conclusiveness.  Debtor 
AND  Creditor.  Equity  Practice.  Evidence,  9-12.  Executor,  2-4. 
Public  Policy.    Usury,  1-8. 

GARNISHEE. 

Practice,  10-13. 

GIFT. 

1-.  A  man  seduced  a  female  and  induced  her  to  submit  to  an  operation 
for  abortion,  resulting  in  her  serious  sickness  and  8uff*ering.  After  her 
recovery  he  said  he  would  buy  her  a  house  for  what  she  had  suffered 
for  him.  She  contracted  for  a  house,  he  gave  her  the  purchase^money, 
and  she  paid  for  it  before  and  at  the  time  the  deed  was  delivered  to  her. 
Held,  that  no  trust  resulted  to  him,  by  his  furnishing  the  purchase- 
money.     Gisafv.  NevaL  354. 

2.  A  judgment  was  afterwards  recovered  against  him,  under  which 
his  interest  in  the  land  was  sold.  In  ejectment  by  the  purchaser  against 
the  female  for  the  house,  Held,  that  the  gift  was  executed,  and  she  was 
not  seeking  to  enforce  a  contract  founded  on  an  immoral  consideration, 
although  the  criminal  intercourse  was  continued  after  she  received  the 
deed.     Id, 

GOODS  SOLD  AND  DELIVERED. 

Assumpsit,  4. 

GROUND-RENT. 

Statute  of  Frauds. 

HANDWRITING. 

Evidence,  17-21. 

HEIR. 

Devise,  5-8. 

HIGHWAY. 

Borough,  1,  2.     Negligbncb,  1-4. 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  husband  and  wife  some  of  the  counts  were 
against  her  for  indebtedness  in  improving  her  separate  estate  and  some 
for  the  joint  indebtedness  of  both.  Judgment  was  confessed  in  the  action 
in  open  court,  and  under  it  her  land  was  sold.  Heldj  that  although  the 
judgment  might  have  been  reversed  on  error,  the  sheriff's  sale  under  it 
was  not  destroyed.    Jermon  v.  Lyon,  107. 
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2.  There  was  enough  from  a  sale  under  a  mortgage  by  the  defend- 
ants to  pay  the  judgment  also;  the  purchasers  .under  the  judgment 
being  strangers  to  it,  would  not  be  affected  by  this.  Jermon  v.  Xwon, 
107. 

3.  It  was  the  duty  of  the  defendant  to  have  moved  in  the  matter  ;  by 
permitting  the  sale  to  be  made  and  the  deed  to  be  acknowledged,  &c., 
she  was  estopped  from  questioning  the  sale.     Id» 

4.  A  married  woman  and  her  husband  executed  b.  joint  bond  with  war- 
rant; judgment  was  entered  on  it  against  both  :  Held,  that  as  to  the  wife 
the  bond  and  warrant  were  a  nullity  and  the  judgment  against  her  could 
be  stricken  off.     Shallcross  v.  Smith,  132. 

5.  The  bond  and  warrant  being  a  nullity  as  to  the  wife,  it  was  the  hus- 
band's bond  singly  and  it  was  not  error  to  refuse  to  strike  off  the  judg- 
ment as  to  him.     Id. 

6.  By  the  laws  of  Minnesota  a  married  woman's  property  is  held  by 
her  for  her  sole  and  separate  use,  *'  but  shall  not  be  disposed  of  by  her 
without  the  consent  of  her  husband."  A  married  woman  domiciled  in 
Minnesota  and  owning  real  estate  there  and  in  Pennsylvania,  made 
a  will  disposing  specifically  of  her  Pennsylvania  property  ;  the  will 
was  executed  in  Minnesota,  under  the  hands  and  seals  of  wife,  and  hus- 
band, "  who  hereby  consents  to  and  approves  of  the  foregoing  will." 
Held,  that  the  husband  was  barred  of  his  curtesy  in  the  real  estate  in 
Pennsylvania.     McBride's  Estate^  303. 

7.  The  will  as  to  the  husband  was  an  instrument  signed  by  the  party 
to  be  bound,  and  was  not  obnoxious  to  the  Statute  of  Frauds.     Id. 

8.  His  joinder  in  the  will  was  a  release  of  his  curtesy,  irrespective 
of  the  Minnesota  laws.     Id. 

9.  A  mechanic's  lien  was  against  "  Ella  Lloyd,  owner  or  reputed 
owner,  and  James  T.  Lloyd  her  husband,"  for  work,  &c.,  about  the 
repair  of  buildings  **  belonging  to  the  said  Ella,  *  *  *  the  owner  of 
said  buildings  is  Ella  Lloyd,"  &c.  Held,  that  as  it  did  not  appear  on 
the  claim  that  the  work,  &c.,  was  at  the  request  or  on  the  contract  of 
Mrs.  Lloyd,  it  was  worthless.     Lloyd  v.  Uibbs^  306. 

10.  Inasmuch  as  it  did  not  appear  that  the  work,  <&c.,  was  at  the  wife's 
request^  it  did  not  matter  that  the  work,  &c.,  was  in  fact  at  her  request. 
Id. 

11.  The  divestiture  of  a  wife's  title  under  a  mechanic's  lien  depends 
on  what  appears  on  the  record,  not  on  proof  that  she  consented  to  the 
contract.     Id. 

12.  All  things  necessary  to  the  validity  of  a  mechanic's  lien  must 
appear  in  it  to  bind  the  wife.     Id. 

13.  In  this  case  a  scire  facias  was  issued  against  husband  and  wife  on 
the  claim ;  a  rule  of  reference  was  entered,  award  against  defendants 
and  judgment ;  a  rule  to  set  aside  judgment  and  strike  off  the  lien  dis- 
charged. Held,  that  the  plaintiff  had  no  lien  against  Mrs.  Lloyd's  pro- 
pertn^  and  should  not  have  had  judgment.     Id. 

14.  A  mechanics'  lien  was  for  labor,  &c.,  *^  in  the  erection  and  on  the 
credit  of  a  building,  of  which  A.  Schriffer  and  Charles  Schriffer  were 
the  owners,  and  the  claimants  the  builders  for  the  said  A.  and  Charles, 
at  whose  request  the  work,  &c.,  were  done  for  said  building."  A.  was 
the  wife  of  C.  Held,  to  be  defective  in  not  setting  out  A.'s  coverture,  and 
in  joining  her  with  C.  without  averring  that  he  was  her  husband,  and 
that  the  work,  &c.,  were  for  the  improvement  of  her  separate  estate. 
Schriffer  v.  Saum,  385. 

15.  To  charge  the  property  of  a  married  woman  the  coverture  must 
be  set  forth,  and  it  must  appear  from  the  record  that  the  debt  is  within  the 
spirit  and  meaning  of  the  Act  of  April  11th  1848.     Id. 

16.  It  must  appear  affirmatively  that  the  debt  was  contracted  with 
intent  to  apply  its  proceeds  to  the  improvement  of  the  wife's  separate 
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estate,  and  also  that  they  were  actually  so  applied.     Schriffer  v.  Saum, 
385. 

17.  Within  the  six  months  for  filing  the  claim,  an  amendment  that 
C.  was  the  husband  of  A.  was  allowed.  This  cured  the  defect  in  this 
respect.     Id. 

18.  Judgment  was  entered  against  husband  and  wife  on  a  note  and 
warrant  of  attorney  signed  by  them ;  after  his  death,  on  a  scire  facias 
against  the  wife  and  his  administrators,  judgment  by  default  taken 
against  her  was  opened  upon  affidavit  that  she  had  not  signed  the  note, 
and  in  the  issue  to  try  the  question  it  was  agreed  that  the  note  should 
stand  as  a  declaration  and  defendant  plead  non  assumpsit.  On  the  trial 
of  the  issue,  the  note  and  record  of  its  entry  were  not  admissible  without 
proof  of  the  execution  of  the  note.    Harrington  v.  Gable,  406. 

19.  The  subscribing  witness  testified  that  he  did  not  see  the  wife  sign 
the  note.  Secondary  evidence  was  admissible — without  calling  the  wife 
or  giving  proof  of  her  handwriting — of  her  acts  and  declarations,  for  the 
purpose  of  showing  that  she  had  signed  the  note.    Id, 

20.  Evidence  that  before  the  date  of  the  note,  the  wife  had  contracted 
with  the  obligee  for  a  piece  of  land,  and  had  agreed  to  give  a  note  for  the 
price,  that  she  had  accepted  the  deed,  and  was  in  possession  of  the  land, 
and  on  the  delivery  of  the  deed  the  note  with  her  name  to  it  was  deli- 
vered by  her  husband  to  the  obligee,  and  that  afterwards,  she  and  her 
husband  called  on  the  obligee,  and  paid  $100  on  the  note,  was  admis- 
sible on  the  question  of  her  execution  of  the  note.     Id, 

21.  The  secondary  evidence  in  the  case  required  the  submission  of  the 
note  to  the  jury  on  the  question  of  its  execution  by  the  wife.     Id, 

22.  There  is  no  difference  as  to  the  admissibility  of  this  kind  of  evi- 
dence, between  direct  and  incidental  admissions.    Id, 

IGNORANCE. 

Res  Judicata. 

IMMORAL  CONSIDERATION. 
Gift. 

IMPROVEMENT. 

Husband  and  Wife,  1-3,  9-17.  Landlord  and  Tenant,  25,  26. 
Municipal  Claim.     Philadelphia. 

INCOME. 

Legacy.    Vested  Legact. 

INDICTMENT. 

Bigamy.     Criminal  Law. 

INQUIRY. 

Bankrupt,  6-12. 

INSOLVENT. 

Bankrupt. 

INTENTION. 

Adverse  Holding.    Devise.    Vested  Legacy.    Will. 

INTEREST. 

Conflict  of  Laws,  6,  7.  Eyidencb,  1-3,  22,  23.  Life  Insurance. 
Partition.    Res  Judicata.    Vested  Legacy. 

INTESTACY. 

1.  Allen  married  a  widow  having  one  child  ;  he  devised  all  his  estate 
to  his  wife  and  they  afterwards  had  children  ;  he  died  leaving  his  wife 
and  three  children  :  she  died  intestate,  leaving  her  four  children.  Held, 
that  land  belonging  to  Allen  descended  upon  his  three  children. 
Grosvenor  v.  Foy(/,  400. 
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2.  Under  Act  of  April  8th  1833  (Wills  Act),  sect.  1,  Allen  died  intestate 
as  to  his  children,  wno  took  the  real  estate  subject  only  to  the  widow^s 
interest  under  the  intestate  laws.     Grosvenor  v.  Fogg,  400. 

3.  The  widow  took  no  estate  of  inheritance  which  she  could  transmit. 
Id, 

Vested  Legacy,  1-4. 

INVENTORY. 

Ancillary  Administration. 

INVESTMENT. 

Administrator  c.  t.  a.,  1,4. 

IRREGULARITY. 

Municipal  Claim.    Res  Judicata.    Viewers.    Waiver. 

ISSUE. 

Bankrupt,  1-4.    Land  Damage,  5-12. 

JOINT  ACTION. 

Former  Action.    Husband  and  Wife,  1,  2,  4,  5,  9-22. 

JOINT  WRONGDOERS. 

1.  In  an  action  against  the  prosecutor  for  malicious  prosecution  and 
false  imprisonment,  the  narr,  ayerred  the  plaintiff's  arrest,  imprisonment 
and  general  damages  from  disgrace,  anxiety  and  pain,  and  expenses,  &o. 
Held,  that  he  might  prove  that  he  had  no  bed  nor  covering  whilst  in  the 
city  station-house,  and  suffered  from  the  cold  and  want  of  food.  Abrahams 
V.  Cooper,  232. 

2.  Malice  was  the  gist  of  the  action,  and  the  natural  and  probable 
consequence  of  the  arrest  was  the  imprisonment.    Id. 

3.  Although  the  officers  of  the  city  also  may  have  been  in  fault,  the 
defendant  was  not  relieved  for  his  participation  in  the  wrong.    Id. 

JUDGMENT. 

1.  On  the  distribution  of  proceeds  of  a  sheriff's  sale  a  judgment  can 
be  attacked  by  other  creditors  collaterally  only  on  the  ground  of  collusion. 
Sheetz  v.  Hanhest,  100. 

2.  Creditors  may  show  any  matter  arising  subsequently  to  the  judg- 
ment which  the  defendant  could  show  in  a  scire  facias  or  action  of  debt. 

3.  Wren  borrowed  money  at  usurious  interest  and  gave  a  bond  for  its 
payment,  on  which  judgment  was  entered.  He  was  afterwards  adjudged 
a  bankrupt,  and  his  land  sold  by  the  assignee  subject  to  the  judgment. 
Held^  that  the  purchaser  could  not  have  the  judgment  reduced  by  the 
amount  of  the  usury.     Miners'  Trust  Co.  Bank  v.  Roseherryy  310. 

4.  The  Act  of  May  28th  1858  (Usury),  applies  only  to  the  parties  to 
the  transaction  ;  it  being  at  the  election  of  the  borrower  whether  he 
will  withhold  the  excess  or  recover  it  back  within  the  time  limited.    Id. 

5.  In  the  distribution  of  a  fund  judgment  creditors  may  attack  a  judg- 
ment collaterally  for  fraud  on  them,  but  not  because  it  is  a  fraud  on  the 
debtor.     Id. 

6.  A  subsequent  judgment  creditor  cannot  set  aside  a  judgment 
merely  because  it  is  erroneous.    Id. 

7.  The  j)urchaser  having  bought  subject  to  the  judgment,  is  presumed 
to  have  paid  as  much  as  the  amount  of  the  judgment  less  than  he  would 
have  done.    Id. 

8.  There  was  no  privity  of  contract  between  the  creditors  and  the 
purchaser  and  he  cannot  invoke  their  equities  and  claim  under  them  for 
his  exclusive  benefit.    Id. 

Affidavit  of  Defence,  4-6.  Amendment,  3.  Bankrupt,  6-12. 
Distribution,  4.    Evidence,.  17-21.     Former  Action.    Fraud,  1,  2. 

31  P.  F.  Smith— 35 
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JUDGMENT. 

Husband  and  Wife,  1-5,  13,  18.    Jurisdiction,  1-6.     Partnership. 
Practice.  10-14.    Res  Judicata.     Usury. 

JUDICIAL  SALE. 

1.  A  sale  of  land  subject  to  debts  not  of  record,  by  order  of  the  Orphans* 
Court,  under  the  Act  of  18th  April  1853  (Price  Act),  discharges  the  lien 
of  a  mortgage.     Jermon  v.  LyoUy  107. 

2.  Land  subject  to  a  mortgage  of  $5000,  the  mortgagor  being  dead, 
was  sold  under  such  order  for  $10,000;  the  sale  was  so  returned  and 
confirmed  and  security  given  in  $21,000,  conditioned  for  the  appropria- 
tion of  the  proceeds ;  the  consideration  in  the  deed  was  $5500,  subject 
to  the  mortgage ;  the  deed  was  acknowledged  in  open  court.  The  purr 
chaser  sold  subject  to  the  mortgage.  Judgment  was  recovered  after 
two  **  nihils*'  on  scire  facias  against  the  mortgagor  and  under  it  the 
land  w  as  sold  to  the  owners  of  the  mortgage.  Heldf  they  took  a  good 
title.     Id. 

3.  The  terre-tenant,  having  taken  the  land  expressly  subject  to  the 
mortgage,  and  the  debt  being  part  of  the  purchase-money,  was  estopped 
from  denying  its  existence  and  that  it  was  a  lien.     Id. 

4.  In  an  action  against  husband  and  wife  some  of  the  counts  were 
against  her  for  indebtedness  in  improving  her  separate  estate  and  some 
for  the  joint  indebtedness  of  botn.  Judgment  was  confessed  in  the 
action  in  open  court  and  under  it  her  land  was  sold.  Held,  that  although 
the  judgment  might  have  been  reversed  on  error,  the  sheriff's  sale  under 
it  was  not  destroyed.     Id. 

5.  There  was  enough  from  the  sale  under  the  mortgage  to  pay  the 
judgment  also;  the  purchasers  under  the  judgment  being  strangers  to 
it,  would  not  be  affected  by  this.    Id, 

6.  It  was  the  duty  of  the  defendant  to  have  moved  in  the  matter  ;  by 
permitting  the  sale  to  be  made  and  the  deed  to  be  acknowledged,  &c., 
she  was  estopped  from  questioning  the  sale.     Id. 

7.  After  the  commencement  of  proceedings  in  partition  one  of  the  co- 
tenants,  who  was  a  defendant,  mortgaged  his  undivided  interest;  judg- 
ment quod  pariiiio  fiat  was  entered,  under  which  the  premises  were 
sold.  Held^  that  the  lien  of  the  mortgage  was  discharged,  notwithstand- 
ing the  Act  of  March  23d  1867,  which  provides  that  the  lien  of  a  first 
mortgage  shall  not  be  destroyed  **  by  any  judicial  or  other  sale  whatso- 
ever."     Wright  V.  Vickers,  122. 

8.  "Judicial  sale"  in  the  Act  of  March  23d  1867,  means  such  as 
would  transfer  the  title  to  the  special  and  particular  estate  mortgaged. 
Id. 

JURISDICTION. 

1.  One  having  a  claim  exceeding  $100  cannot  give  jurisdiction  to  a 
justice  by  allowing  a  credit  of  a  distinct  and  independent  debt  so  as  to 
reduce  it  under  $100.     Peter  v.  Schlossevj  439. 

2.  If  the  debt  has  been  reduced  by  direct  payments  to  a  sum  not 
exceeding  $100,  the  justice  has  jurisdiction.    Id. 

3.  No  part  of  the  principal  of  a  debt  can  be  thrown  away  in  order  to 
give  the  justice  jurisdiction.     Id. 

4.  The  spirit' and  intent  of  the  Act  of  March  20th  1810,  sect  1,  is 
that  a  justice  shall  not  investigate  and  consider  any  claim  exceeding 
$100.    Id. 

5.  It  is  not  the  amount  of  the  judgment,  but  of  the  demand,  that  gives 
the  justice  jurisdiction.    Id. 

6.  No  delay  in  making  the  objection  nor  consent  can  give  jurisdiction  ; 
the  objection  may  be  made  after  trial  and  verdict  in  court.     Id. 

7.  Sarah  Lusk  lived  in  McBride's  house  till  her  death  ;  after  his  death 
the  goods  in  the  house  were  taken  by  his  administrator ;  he  was  sued 
by  her  administrator  claiming  that  the  goods  were  hers.     Held,  that  it 
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was  an  action  to  establish  a  debt  against  McBride's  estate  properly 
brought  in  a  common  law  court,  not  involving  any  question  as  to  the 
amount  of  McBride's  estate  within  the  exclusive  jurisdiction  of  the 
Orphans'  Court.     Kimble  v.  Carothers^  494. 

Allocatur.  Bankrupt,  1-5.  Condition  Broken.  Municipal 
Claim,  8,  9.    Road,  5-12.    Statute,  5.    Unseated  Land. 

JURY. 

Charge. 

JUSTICE  OF  THE  PEACE. 
Condition  Broken. 

KNOWLEDGE. 

Agent,  2-6.    Equity  Practice. 

LACHES. 

1.  As  a  general  rule  a  constructive  trust  as  to  personal  rights  may 
be  asserted  at  any  time  within  six  years  after  the  knowledge  of  the 
facts  creating  it.     Evanses  Appeal,  278. 

2.  Such  trust  is  barred  after  six  years,  but  laches  for  a  shorter  period, 
aided  by  other  circumstances,  will  bar  the  right.     Id, 

3.  Plaintiffs  file  a  bill  alleging  that  they  and  defendants  were  associated 
in  the  formation  of  a  company;  that  defendants  purchased  lands  and 
sold  them  to  the  corporation  at  a  price  much  beyond  cost,  concealing 
the  price  paid,  and  thereby  a  resulting  trust  arose,  and  praying  for 
payment  of  the  profit,  &c.  Under  the  circumstances  in  the  case  the 
bill  was  dismissed  on  account  of  laches  in  filing  it  four  and  one-half 
years  after  knowledge  of  the  facts.    Id, 

4.  The  bill  was  by  plaintiffs,  "  and  all  other  stockholders,"  &c. ;  the 
relief  prayed  for  was  that  defendants  should  pay  to  the  corporation. 
This  was  to  obtain  relief  through  the  equitable  nghts  of  the  corporation, 
and  required  a  consideration  of  the  knowledge  and  conduct  oi  the  cor- 
poration.    Id. 

5.  The  land  was  conveyed  to  the  corporation  April  8th  1863 ;  the  bill 
was  filed  March  19th  1870;  the  minutes  of  the  same  April  showed 
the  facts  which  were  the  ground  of  the  complaint.  Nothing  was  done 
to  establish  a  constructive  trust.  In  October  next  the  company  authorized 
a  loan,  to  prevent  which  nothing  was  done.  Heldj  that  the  plaintiff 
thereby  acquiesced  in  it.     Id. 

6.  Money  was  borrowed,  judgments  were  obtained  against  the  com- 
pany, and  all  their  property  sold  and  bought  in  for  the  creditors.  These 
new  business  arrangements  having  intervened  after  the  plaintiffs  bad 
knowledge,  their  delay  was  unreasonable  and  was  fatal  to  the  bill.  Id. 
•  7.  Although  the  transaction  was  originally  voidable,  the  acquiescence 
for  less  than  six  years  of  those  who  might  have  avoided  it  having 
induced  theoffending  parties  to  believe  that  it  was  not  to  be  questioned, 
barred  the  plaintiff.     Id. 

8.  Two  stockholders  who  became  plaintiffs  by  amendment  more  than 
six  years  after  their  knowledge,  are  to  be  considered  as  if  they  had 
filed  an  original  bill  when  they  asked  to  come  in  as  plaintiffs.     la. 

Award.    Equity  Practice.    Husband  and  Wife. 

LAND. 

Eminent  Domain,  12-16.  Exemption.  Intestact.  Landlord  and 
Tenant.     Partition.     Party  Wall.     Real  Estate. 

LAND  DAMAGE. 

1.  Every  court  of  record  has  at  common  law  power  of  amendment ;  it 
does  not  depend  upon  statute. .  Pennsylvania  and  New  York  Railroad 
and  Canal  Co,  v.  Bunnell,  414. 

2.  Under  the  statutes  of  amendment,  it  is  of  right :  at  common  law 
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it  18  discretionary.     Pennsylvania  and  New  York  Railroad  and  Canal 
Co.  V.  Bunnell,  414. 

3.  The  general  power  of  amendment  exists  both  before  and  after  judg- 
ment   Id. 

4.  A  petition  for  viewers  for  damages  was  presented  under  the  Act 
of  February  19th  1849  (Railroad  Act) :  upon  exceptions  to  their  report 
the  proceedings  were  set  aside  and  the  applicants  permitted  to  file  an 
**  amended  petition :"  Held^  this  was  not  a  distinct  petition,  but  an 
amendment  to  the  original  petition.     Id. 

5.  In  the  trial  of  an  issue  on  an  appeal  from  the  assessment  of  rail- 
road damages,  Held,  to  be  proper  to  ask  ^*  what  was  the  fair  market 
yalilke  of  this  farm  immediately  after  the  construction  and  successful 
operation  of  this  road  on  it  only  by  such  construction."     Id. 

6.  Market  value  of  land  is  not  a  question  of  science  or  skill  upon 
which  only  an  expert  can  give  an  opinion.     Id. 

7.  Persons  of  the  neighborhood  are  presumed  to  have  sufficient  know- 
ledge of  the  market  value  of  the  land.     Id. 

8.  A  company  made  a  canal  through  the  plain tiflTs  land,  they  after- 
wards made  a  railroad  through  the  same  land  ;  the  fact  that  the  canal 
was  a  cheap  and  sufficient  means  of  conveying  his  products,  was  material 
in  the  assessment  of  damages ;  that  the  defendants  owned  and  might 
abandon  the  canal  did  not  vary  the  case.     Id. 

9.  It  was  immaterial  what  damages  the  plaintiff  received  from  de- 
fendants for  the  construction  of  the  canal.     Id. 

10.  It  was  proper  to  ask :  "  How  much,  if  any,  does  the  burden  of 
fencing  the  railroad  detract  from  the  value  of  the  farm  ?*'     Id. 

11.  The  fact  that  after  the  construction  of  the  railroad,  a  post-office 
was  moved  to  a  point  on  it  much  more  convenient  to  the  plaintiff,  was 
not  material  in  assessing  damages.     Id. 

12.  Evidence  of  the  prices  at  which  land  in  the  neighborhood  had 
been  recently  sold  was  inadmissible.     Id. 

13.  In  his  first  petition  the  plaintiff  averred  that  he  had  sustained 
damages  to  the  amount  of  $3000 ;  in  his  amended  petition  he  set  out 
no  particular  amount:  Held,  that  this  was  persuasive  evidence  as  to 
the  amount  of  the  damages,  but  did  not  estop  him  from  claiming  more. 
Id. 

LANDING. 
Ferry. 

LANDLORD  AND  TENANT. 

1.  The  defendants  occupied  a  colliery  adjoining  Price's  land ;  they 
mined  over  their  line  into  his  land ;  they  agreed  with  Price  to  pay 
for  the  coal  mined  on  his  land  and  all  that  they  might  mine  for  eight 
months  thereafter,  at  a  fixed  rate  per  ton ;  they  took  coal  from  under 
a  canal,  formerly  the  Commonwealth's  works,  between  the  line  of  Price's 
lots.  Heldf  that  the  relation  of  landlord  and  tenant  did  not  exist  between 
Price  and  defendants  so  as  to  prevent  the  defendants  denying  the  title 
of  Price  to  the  coal  under  the  canal.  Wyoming  Coal  and  Transportation 
Co.  V.  Pricej  156. 

2.  By  the  agreement  Price  was  to  have  access  to  the  mines  and  the 
mine  accounts  to  ascertain  the  quantity  mined ;  quarterly  returns  were 
furnished  by  defendants  to  end  of  the  term,  January  Ist,  paid  for  and 
received  by  Price  without  objection,  he  not  having  examined  the  mines 
nor  the  accounts.  The  mine  was  flooded  by  a  break  in  the  canal,  July 
4th,  so  that  an  examination  could  not  afterwards  be  made.  Price  having 
acquiesced  so  long,  held  the  presumption  was  that  the  returns  were 
accurate.     Id. 

3.  Premises  were  leased,  the  landlord  gave  the  tenant  notice  to  quit 
and  afterwards  conveyed  part  of  the  premises ;  the  grantee  at  the  end 
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of  the  term  proceeded  under  Act  of  March  21  st  1772  to  recover  posses- 
sion of  the  part,  the  lessor  not  joining  nor  taking  any  steps  to  recover 
po8ses8ion  of  the  remainder :  Hdd^  that  the  case  was  witiiin  the  act. 
DeCoursey  v.  Guarantee  Trust  Co.,  217. 

4.  The  object  of  the  Act  of  1772  is  to  furnish  a  summary  proceeding 
in  which  the  rights  of  the  parties  shall  be  protected  and  the  delays  inci- 
dent to  an  ejectment  avoided.     Id, 

5.  Under* the  act,  a  landlord  cannot  proceed  for  the  possession  of  part 
of  the  demise  and  hold  the  tenant  for  tne  residue.     Id. 

6.  Where  there  is  an  apportionment  of  the  rent,  the  tenant  is  liable 
to  separate  actions  and  distresses.     Id* 

7.  A  tenant  in  common  may  distrain  for  his  share  of  the  rent     Id, 

8.  A  rent-charge  may  be  divided  by  deed  or  will,  so  as  to  make  the 
tenant  liable  for  several  distresses  without  attornment.     Id, 

9.  After  proceedings  before  the  justices  and  freeholders  had  been 
commenced,  the  tenant,  under  the  13th  sect,  of  Act  of  1772,  alleged  that 
by  the  lease  he  had  the  privilege  of  continuing  the  term  for  three  years, 
that  he  had  given  the  lessor  notice  before  the  conveyance  that  he  would 
avail  himself  of  the  privilege,  and  that  therefore  the  title  to  the  premises 
was  disputed  and  claimed  by  himself  by  a  title  accruing  since  the  com- 
mencement of  the  lease.  Ueldy  that  this  allegation  did  not  bring  the 
case  within  the  13th  section,  not  showing  that  the  title  to  the  land  was 
disputed  by  a  right  accruing  since  the  commencement  of  the  lease.    Id, 

10.  The  allegation  showed  a  dispute  as  to  when  the  term  expired, 
which  is  one  ot  the  questions  that  the  Act  of  1772  requires  the  jury  of 
freeholders  to  determine.     Id. 

11.  The  Act  of  March  24th  1865,  providing  that  where  proceedings  in 
Philadelphia  under  the  several  acts  allowing  landlords  to  recover  full 
possession  in  which  a  certiorari  is  allowed,  the  certiorari  shall  be  a 
supersedeas,  does  not  apply  to  proceedings  under  the  Act  of  1772.     Id. 

12.  In  proceedings  under  the  Act  of  1772  the  common-law  writ  of 
certiorari  may  issue,  but  it  is  not  a  supersedeas.     Id. 

13.  Acts  of  March  2lst  1772,  March  25th  1825,  April  3d  1830, 
December  14th  1863,  and  March  24th  1865  (Landlord  and  Tenant), 
considered  and  compared.     Id. 

14.  The  Act  of  1 4th  December  1863  (Landlord  and  Tenant)  gives  to  a 
single  justice  the  jurisdiction  exercised  by  two  justices  and  twelve  free- 
holders under  the  Act  of  March  21st  1772.     Quinn  v.  McCarty,  475. 

15.  The  Act  of  1863  affords  an  ample  and  complete  system  for  the 
settlement  of  controversies  between  landlord  and  tenant,  where  it  is 
alleged  the  lessor  was  ouietly  possessed  of  the  premises,  had  demised 
them  to  the  tenant  and  had  given  him  three  months'  notice  to  quit.    Id, 

16.  A  lessor  leased  premises  for  "  one  year,  with  privilege  of  five  years 
providing  the  terms  hereafter  mentioned  are  complied  with ;"  notice  of 
three  months  to  be  given  to  the  lessee  "  previous  to  the  expiration  of 
each  of  said  years  if  these  pro^sions  are  not  complied  with,  or  else  this 
agreement  shall  be  considered  as  renewed."  The  lessor  alleging  that 
the  lessee  had  broken  the  covenants,  gave  three  months'  notice  to  quit. 
Eeldt  that  a  single  justice  had  jurisdiction  under  the  Act  of  December 
14th  1863.     Id. 

17.  Whether  the  lessee's  right  of  possession  had  expired  was  a  question 
of  fact  under  parol  testimony  of  the  lessor  to  show  that  the  condition 
of  the  lease  had  been  broken,  and  that,  under  the  act,  was  for  the  justice 
to  decide.     Id. 

18.  The  lapse  of  a  specific  period  of  time  is  not  the  only  element  that 
can  enter  into  the  question  whether  a  tenancy  has  expired.     Id, 

19.  Under  a  lease  providing  for  forfeiture  for  condition  broken,  when- 
ever an  act  is  done  which  gives  the  lessor  a  right  to  maintain  covenant, 
he  may  maintain  ejectment.     Id, 
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20.  Under  the  Act  of  1863,  the  justice  mast  hear  any  defence  the 
tenant  may  offer.     Quinn  v.  McCariy^  475. 

21.  The  appeal,  under  the  Act  of  1863,  is  in  place  of  the  provisions 
of  the  13th  sect,  of  the  Act  of  1772,  for  withdrawing  the  proceeding  from 
the  justices  and  freeholders  upon  the  assertion  by  a  third  party  of  a 
title  adverse  to  the  lessors;  and  of  the  Act  of  March  20th  1810,  ex- 
cluding a  justice's  jurisdiction  when  the  title  to  land  may  come  in  ques- 
tion.   Id. 

22.  A  tenant  before  a  justice  or  in  court  on  appeal  may  set  up  any 
defence  of  which  he  could  avail  himself  in  ejectment  by  his  lessor,    /a. 

23.  The  scope  of  an  inquiry  into  the  rights  of  landlords  is  no  nar- 
rower than  that  of  tenants.     Id, 

24.  Having  established  a  tenancy  the  lessor  may  show  a  right  to 
recover  on  any  grounds  or  on  any  evidence  on  which  he  could  rely  in 
an  ejectment  on  an  alleged  forfeiture  for  breach  of  condition  of  the  lease. 
Id, 

25.  By  the  lease  all  improvements  to  the  buildings,  &c.,  were  to  be  at 
the  expense  of  the  lessee  and  remain  part  of  the  realty.  On  the  trial 
of  an  appeal  under  the  Act  of  1863,  from  the  judgment  of  a  justice 
dispossessing  the  tenant,  Heldy  that  evidence  was  not  admissible  by 
the  tenant  to  show  the  improvements  put  on  by  him  as  a  basis  on  which 
to  assess  damages.     Id, 

26.  The  court  charged  that  the  verdict  should  be  for  the  tenant  for 
such  damages  as  would  **  fully  compensate  him  for  loss  and  annoyance 
by  reason  of  his  eviction  from  and  aeprivation  of  the  premises."  Hdd 
to  be  error ;  the  pecuniary  loss  from  his  eviction  was  the  measure  Of 
compensation  the  defendant  should  have  recovered  had  he  been  entitled 
to  a  verdict.    Id, 

Justice  op  Peack,  7-13. 

LEASEf 

Condition  Broken.  Landlord  and  Tenant. 

LEGACY. 

The  testator  gave  all  his  estate  in  trust  to  pay  the  income  to  his 
wife  for  life ;  on  her  death,  to  his  mother  on  the  same  trust;  after  her 
death,  to  three  persons  absolutely.  He  then  directed  the  executor  to 
purchase  a  watch  for  another  legatee,  and  gave  $500  to  each  of  two 
charitable  institutions.  The  auditor  decided  that  the  primary  intent  was 
to  devote  the  income  of  his  estate  for  the  support  of  his  widow  and 
mother  during  their  lives,  and  that  therefore  the  payment  of  the  specific 
legacies  was  to  be  postponed  until  the  termination  of  the  life  estate : 
Held  to  be  correct.    I^ice^s  Estate^  263. 

LEGISLATURE. 

Constitutional  Law. 

LEgSOR  AND  LESSEE. 

1.  Premises  were  leased,  the  landlord  gave  the  tenant  notice  to  quit 
and  afterwards  conveyed  part  of  the  premises  ;  the  grantee  at  the  end 
of  the  term  proceeded  under  Act  of  March  2lst  1772  to  recover  posses- 
sion of  the  part,  the  lessor  not  joining  nor  taking  any  steps  to  recover 
possession  of  the  remainder :  Held^  that  the  case  was  within  the  act 
DeCovrsey  v.  Guarantee  Ihmst  Co.,  217. 

2.  The  object  of  the  Act  of  1772  is  to  furnish  a  summary  proceeding 
in  which  the  rights  of  the  parties  shall  be  protected  and  the  delays  inci- 
dent to  an  ejectment  avoided.     Id. 

3.  Under  the  act,  a  landlord  cannot  proceed  for  the  possession  of  part 
of  the  demise  and  hold  the  tenant  for  tne  residue.     Id, 

4.  Where  there  is  an  apportionment  of  the  rent,  the  tenant  is  liable 
to  separate  actions  and  distresses.    Id, 
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5.  A  tenant  in  common  may  distrain  for  his  share  of  the  rent.  Be- 
Coursey  v.  Guarantee  Trust  Co,,  217. 

6.  A  rent-charge  may  l^e  divided  by  deed  or  will,  so  as  to  make  the 
tenant  liable  for  several  distresses  without  attornment     Id. 

7.  After  proceedings  before  the  justices  and  freeholders  had  been 
commenced  the  tenant,  under  the  13th  sect,  of  Act  of  1772,  alleged  that 
by  the  lease  he  had  the  privilege  of  continuing  the  term  for  three  years, 
that  he  had  given  the  lessor  notice  before  the  conveyance  that  he  would 
avail  himself  of  the  privilege,  and  that  therefore  the  title  to  the  premises 
was  disputed  and  claimed  by  himself  by  a  title  accruing  since  the  com- 
mencement of  the  lease.  Held,  that  this  allegation  did  not  bring  the 
case  within  the  13th  section,  not  showing  that  the  title  to  the  land  was 
disputed  by  a  right  accruing  since  the  commencement  of  the  lease.     Id, 

8.  The  allegation  showed  a  dispute  as  to  when  the  term  expired,  which 
is  one  of  the  questions  that  the  Act  of  1772  requires  the  jury  of  free- 
holders to  determine.     Id. 

Condition  Broken.    Landlord  and  Tenant. 

LETTER. 

Secondart  Evidence. 

LIABILITY. 

Agent,  1.  Ancillary  Administrator.  Certificate.  Joint  Wrong- 
doers.    Municipal  Claim.     Partnership.    Unseated  Land. 

LICENSE. 

Water  Main. 

LIEN. 

1.  A  testator  devised  to  his  wife  the  income  of  his  real  estate  for  the 
support  of  herself  and  children  until  the  youngest  came  of  age,  then  it 
was  to  be  equally  divided  amongst  the  children.  When  the  youngest 
child  came  of  age  the  children  made  an  amicable  partition,  nxed  the 
widow's  annual  payments  in  lieu  of  dower,  and  agreed  that  the  land 
should  remain  charged  with  the  payments,  &c. ;  that  on  default,  a  scire 
facias  might  issue  on  it,  or  she  might  elect  that  it  was  at  an  end  and 
proceed  to  recover  her  dower  ;  in  accordance  with  the  agreement  it  was 
recorded.  On  the  sheriff's  sale  of  the  part  of  one  of  the  children,  Heldy 
that  the  amount  of  the  value  of  the  widow's  interest  and  the  arrearages 
of  her  annuity  should  be  paid  out  of  the  fund  prior  to  liens  subsequent 
to  the  recording  of  the  agreement     Dexter' s  Appeal,  .403. 

2.  The  agreement  created  a  charge  on  the  land,  and  the  recording 
was  notice  to  all  persons  afterwards  taking  title  to  it.     Id, 

3.  An  encumbrance  may  be  fixed  upon  land  by  deed,  following  it  into 
the  hands  of  subsequent  purchasers,  and  is  as  effective  as  the  lien  of  a 
judgment.     Id, 

Administrator.  Agent,  2-6.  Bankrupt,  8.  Bill  of  Review,  1. 
Constitutional  Law,  1-8.  Distribution,  4-11.  Encumbrance.  Ex- 
ecutor. Former  Action,  5.  Husband  and  Wife,  1-3, 9-17.  Judicial 
Sale.     Partition.     Partnership.     Res  Judicata. 

LIFE  ESTATE. 

1.  A  devise  was  **  to  my  son  John  and  to  his  heirs  all  my  farm, 
*  *  *  together  with  all  fhe  buildings  *  ♦  *  farming  stock  and  utensils 
belonging  to  the  farm,  unto  the  said  John  and  to  his  heirs."  There  were 
similar  devises  to  other  children.  The  testator  further  declared  that 
none  of  his  children  should  sell  their  land  or  encumber  it,  "  but  the 
land  should  remain  free  for  their  children  or  heirs,  and  my  said  chil- 
dren shall  have  the  use,  income  and  profits  *  *  *  during  their  life- 
time." lie  gave  his  children  the  right  to  make  wills,  so  that  either 
of  them  should  *^  have  privilege  to  dispose  of  their  several  legacies  by 
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will,  but  not  otherwise.'*  Held^  that  John  took  but  a  life  estate. 
Urich  V.  Mei'kd,  332. 

2.  The  intention  of  the  testator,  gathered  from  all  parts  of  the  will, 
was  to  give  a  life  estate,  not  merely  to  restrict  the  devisee's  power  over 
a  previously  given  fee  simple.     Id, 

Devise,  1,  5,  6.    Lipk  Estate. 

LIFE  INSURANCE. 

>  1.  The  liability  of  a  child  under  the  poor  laws  for  the  support  of  a 

parent,  with  the  natural  feelings  of  affection  producing  a  desire  to 
provide  for  the  comfort  of  the  parent,  gives  a  right  to  the  child  to  effect 
an  insurance  on  the  life  of  the  parent.  Reserve  Mutual  Ins,  Co.  v.  Kant, 
154. 

2.  A  child  has  an  insurable  interest  in  the  life  of  a  parent.  The  rela- 
tionship prevents  an  insurance  on  a  parent's  life  from  being  a  gambling 
adventure.    Id, 

LIMITATION. 

1.  The  limitation  in  the  Act  of  April  3d  1804  does  not  apply  to  a  case 
where  the  treasurer  has  no  authority  to  make  the  sale  because  no  tax 
appears  to  have  been  and  was  assessed,  and  the  tax  has  not  been  due  for 
a  year  and  has  been  unpaid ;  ncrt*  when  a  bonfi,  fide  offer  to  pay  has  been 
frustrated  by  the  negligence  of  the  treasurer  to  give  information  of  the 
taxes.     Breish  v.  Coxe,  336. 

2.  The  limitation  of  the  Act  of  March  31st  1860  (Criminal  Proce- 
dure), sect.  77,  is  a  bar  to  a  prosecution  for  bigamy,  after  two  years  from 
the  second  marriage,  although  cohabitation  under  it  continued  until 
within  two  years  of  the  prosecution.     Gise  v.  Commonwealth^  428. 

Adverse  H(»ldino.  Attorney  and  Client,  3-6.  Biqamt.  Equity 
Practice.  Former  Action,  3.  Statute  of  Limitation.  Unseated 
Land,  13. 

LINE. 

Party  Wall 

LINEAL  DESCENDANT. 
Estate  Tail. 

LITIGATION. 

Res  Judicata. 

LOAN. 

Conflict  of  Laws,  6,  7. 

MALICE. 

Joint  Wrongdoers. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  against  a  prosecutor  for  malicious  prosecution  and  false 
imprisonment,  the  narr.  averred  the  plaintiff's  arrest,  imprisonment  and 
general  damages  from  disgrace,  anxiety  and  pain,  and  expenses,  &c. 
Held^  that  he  might  prove  that  he  had  no  bed  nor  covering  whilst  in  the 
city  station-house,  and  suffered  from  the  cold  and  want  of  food.  Abrck- 
hams  V.  Cooper,  232. 

2.  Malice  was  the  gist  of  the  action  and  the  natural  and  probable  con- 
sequence of  the  arrest  was  the  imprisonment.     Id, 

3.  Although  the  officers  of  the  city  also  may  have  been  in  fault,  the 
defendant  was  not  relieved  for  his  participation  in  the  wrong.     Id, 

MANDAMUS. 

1.  An  incorporated  cemetery  company  was  authorized  to  make  by- 
laws, &c.,  to  sell  lots  in  fee  simple  or  otherwise  for  sepulture  alone, 
under  such  rules  as  the  managers  might  ordain  for  the  burial  of  the  dead, 
&c.  The  by-laws  provided  that  there  should  be  no  burial  without  a 
written  permit  from  the  secretary,  and  that  all  transfers  of  lots  must 
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be  registered  in  the  office  of  the  association.  Boileau  boufjht  a  lot,  and 
his  deed  was  registered  ;  he  conveyed  it  to  Jones,  a  colored  woman  ; 
this  deed  was  not  registered.  She  applied  for  a  permit  to  bury  her 
husband ;  the  secretary  declined,  because  the  lot  was  registered  as  Boi- 
leau's.  Boileau  asked  for  a  permit  to  her  to  bury  her  husband  in  the 
lot ;  the  managers  then  directed  the  secretary  to  refuse  an  approval  of 
the  transfer  to  Jones.  The  secretary  refused  to  issue  a  permit  for  the 
burial :  Hddy  that  Boileau  had  the  right  to  bury  the  husband  ;  that 
the  refusal  to  issue  the  permit  was  arbitrary  and  unreasonable,  and 
mandamus  lay  to  compel  the  company  to  issue  the  permit.  Mount 
Moriah  Cemetery  v.  CoinmnnweaUK  235. 

2.  When  Boileau  purchased,  there  being  no  restriction  on  his  right 
of  burial,  the  company  could  not  afterwards  abridge  his  rights.     Id, 

Cemetery.    Repeal,  6. 

MANDATORY  STATUTE. 
Statute. 

MARKET  VALUE. 

Land  Damage,  5-12. 

MARRIAGE. 

BioAMT.    Vested  Legacy,  1-4. 

MARSHALLING  ASSETS. 
Distribution. 

MASTER  AND  SERVANT. 

1.  The  D.  railroad  company,  by  agreement,  had  a  right  of  trackage 
on  the  tracks — two  running  parallel  at  a  distance  of  seven  feet  from  each 
other — of  the  B.  company.  '  The  plaintiff  was  a  brakeman  of  the  B. 
company ;  his  train  passed  from  one  track  to  the  other,  and  in  the  per- 
formance of  his  duty  he  left  the  train  and  closed  the  switch,  the  train 
passing  on  some  distance  into  the  yard  without  him.  He  stopped  a 
few  minutes  and  walked  along  the  track  to  go  to  his  train,  which  he 
might  have- reached  in  some  other  way;  whilst  so  on  the  track  he  was 
struck  by  an  engine  of  the  D.  company,  going  in  the  same  direction,  and 
injured.  Held^  that  he  had  no  right  to  be  on  the  track  ;  that  being  there 
was  contributory  negligence  per  se,  and  he  could  not  recover  from  the 
D.  company  for  the  injury.  Mulherrin  y.  Delaware,  Lackawanna  and 
Western  Railroad  Co.,  366. 

2.  Where  a  person  goes  on  a  track,  he  cannot  recover  from  the 
company  except  for  wanton  injury,  although  the  negligence  of  the 
company's  agent  contributed  to  the  result.     Id. 

3.  Except  at  crossings,  where  the  public  have  a  right  of  way,  one 
who  steps  on  a  track  does  so  at  his  peril.     Id, 

4.  The  employees  of  the  company  whose  duty  requires  them  to'go  on 
the  track,  if  injured,  have  no  redress  against  the  company ;  they  take 
the  risk  upon  undertaking  the  employment.     Id, 

5.  Whilst  passing  from  one  point  of  the  road  to  another,  the  plaintiff 
had  no  higher  protection  than  a  stranger.     Id, 

6.  The  plaintiff  was,  within  the  meaning  of  the  Act  of  April  4th  1868, 
an  employee  lawfully  engaged  about  the  roads,  &c.,  of  the  D.  company, 
and  therefore  entitled  only  to  such  right  of  action  as  if  he  had  been  an 
employee  of  the  D.  company.     Id, 

MEASURE  OF  DAMAGE. 

1.  By  a  lease  all  improvements  to  the  buildings,  &c.,  were  to  be  at  the 
expense  of  the  lessee  and  remain  part  of  the  realty.  On  the  trial  of  an 
appeal  under  the  Act  of  December  14th  1803,  from  the  judgment  of  a 
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justice  dispossessing  the  tenant,  Heldy  that  evidence  was  not  admissible 
by  the  tenant  to  show  tbc  improvements  put  on  by  him  as  a  basis  on 
which  to  assess  damages.     Quinn  v.  McCarty^  475. 

2.  The  court  charged  that  the  verdict  should  be  for  the  tenant  for  such 
damages  as  would  **  fully  compensate  him  for  loss  and  annoyance  by 
reason  of  his  eviction  from  ana  deprivation  of  the  premises."  Held^  to 
be  error ;  the  pecuniary  loss  from  his  eviction  was  the  measure  of  com- 
pensation the  defendant  should  have  recovered  had  he  been  entitled  to  a 
verdict.     Id, 

MECHANICS'  LIEN. 

1.  'J'he  engine,  machinery  and  cage  constituting  an  elevator  are  realty, 
when  put  in  bv  the  owner  as  a  part  of  his  building.  Schenck  v.  UOcr, 
31. 

2.  A  mechanic's  lien  may  be  created  for  an  elevator  by  the  owner  or 
a  principal  contractor.     Id, 

3.  Levan  contracted  with  the  defendant  to  put  an  entire  elevator  into 
his  store ;  Levan  contracted  with  the  plaintiffs  to  furnish  the  cage,  part 
of  the  elevator.  Held,  that  the  plaintiffs  had  no  mechanics'  lien  against 
defendants'  building.     Id, 

4.  The  Mechanics'  Lien  Law  does  not  confine  the  construction  of  a 
building  to  a  single  contractor,  the  owner  may  commit  its  main  divisions 
to  different  contractors  with  power  to  each  in  his  department  to  bind  the 
building  with  a  lien.     Id. 

6.  Levan  was  not  a  contractor  for  a  primary  division  of  the  building 
having  the  power  of  the  owner  to  bind  the  building ;  his  contract  was 
minor  and  auxiliary.     Id, 

6.  A  mechanic's  lien  was  against  '^  Ella  Lloyd,  owner  or  reputed 
owner,  and  James  T.  Lloyd  her  husband,"  for  work,  &c.,  about  the 
repair  of  buildings  **  belonging  to  the  said  Ella,  *  *  *  the  owner  of 
said  buildings  is  Ella  Lloyd," ISbc.  Held,  that  as  it  did  not  appear  on 
the  claim  that  the  work,  &c.,  was  at  the  request  or  on  the  contract  of 
Mrs.  Lloyd,  it  was  worthless.     Lloyd  v.  Hibbs,  306. 

7.  Inasmuch  as  it  did  not  appear  that  the  work,  &c.,  was  at  the  wife's 
request,  it  did  not  matter  that  the  work,  &c.,  was  in  fact  at  her  request. 
Id, 

8.  The  divestiture  of  a  wife's  title  under  a  mechanic's  lien  depends 
on  what  appears  on  the  record,  not  on  proof  that  she  consented  to  the 
contract.     Id, 

9.  All  things  necessary  to  the  validity  of  a  mechanic's  lien  must 
appear  in  it  to  bind  the  wife.     Id, 

10.  In  this  case  a  scire  facias  was  issued  against  husband  and  wife  on 
the  claim ;  a  rule  of  reference  was  entered,  award  against  defendants 
and  judgment ;  a  rule  to  set  aside  judgment  and  strike  off  the  lien  dis- 
charged. Held,  that  the  plaintiff  had  no  lien  against  Mrs.  Lloyd's  pro- 
perty and  should  not  have  had  judgment     Id. 

1 1.  A  mechanics'  lien  was  for  labor,  &c.,  "in  the  erection  and  on  the 
credit  of  a  building,  of  which  A.  Schriffer  and  Charles  Schriffer  were 
the  owners,  and  the  claimants  the  builders  for  the  said  A.  and  Charles, 
at  whose  request  the  work,  &c.,  were  done  for  said  building."  A.  was 
the  wife  of  C.  Held,  to  be  defective  in  not  setting  out  A.'s  coverture,  and 
in  joining  her  with  C.  without  averring  that  he  was  her  husband,  and 
that  the  work,  «&o.,  were  for  the  improvement  of  her  separate  estate. 
Schriffer  v.  Saum,  385. 

12.  To  charge  the  property  of  a  married  woman  the  coverture  must 
be  set  forth,  and  it  must  appear  from  the  record  that  the  debt  is  within  the 
spirit  and  meaning  of  the  Act  of  April  11th  1848.    Id, 
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13.  It  must  appear  affirmatively  that  the  debt  was  contracted  with 
intent  to  apply  its  proceeds  to  the  improvement  of  the  wife's  separate 
estate,  and  also  that  they  were  actually  so  applied.  Schriffer  v.  Saum^ 
385. 

14.  Within  the  six  months  for  filing  the  claim,  an  amendment  that  C. 
\ira8  the  husband  of  A.  was  allowed.  This  cured  the  defect  in  this 
respect.     Id. 

Contractor. 

MERITS. 

Appeal,  1,  2.    Former  Action. 

MISDEMEANOR. 

Municipal  Corporation,  1. 

MONEY. 

Exemption.    Partition,  5. 

MONEY  HAD  AND  RECEIVED. 

Assumpsit,  4,  6. 

MORTGAGE. 

Agent,  2-6.  Ancillary  Administration.  Distribution,  9-11. 
Husband  and  Wife,  1-3.    Judicial  Sale. 

MUNICIPAL  CLAIM. 

1.  By  Act  of  April  21st  1855,  no  contract  for  new  paving,  &c.,  shall  be 
binding  on  Philadelphia,  "  without  an  ordinance  therefor."  A  majority 
of  owners  of  property  on  a  part  of  Becket  street  entered  into  an  agree- 
ment with  pavers  to  pave  in  front  of  their  property,  under  direction,  &c., 
of  the  commissioner  of  highways  and  agreed  to  pay  for  it ;  an  ordinance 
was  afterwards  passed  directing  the  commissioner  to  contract  with  a 
paver  selected  by  a  majority  of  the  owners,  &c.,  on  that  part  of  Becket 
street,  the  cost  to  be  paid  by  them.  The  city  entered  into  a  contract 
accordingly.   Held,  that  the  contract  was  valid.    Fell  v.  Philadelphia,  58. 

2.  An  ordinance  provided  for  the  mode,  &c.,  of  paving,  and  that  the 
commissioner  should  certify  on  bills  for  paving  thnt  it  had  been  done  in 
a  workmanlike  manner,  and  that  no  property  owner  should  be  liable 
for  paving  unless  done  in  accordance  with  the  ordinance.  The  commis- 
sioner supervised  the  paving  whilst  in  progress  and  approved  it  when 
finished.     Held,  to  be  sufficient  without  the  certificate.     Id, 

3.  The  Act  of  1855  provided  that  no  contract  should  be  made  by  a 
head  of  department  for  new  work  unless  it  and  sureties  be  approved  by 
the  city  solicitor  and  councils.  The  bill  for  paving  was  certified  by  the 
surveyor  and  solicitor.  Held,  that  the  approval  need  not  be  endorsed, 
and  the  city  joining  as  legal  plaintifi^,  with  the  other  acts,  was  a  ratifica- 
tion of  the  act  of  the  department.     Id. 

4.  The  agreement  of  the  lot-owners  was  for  paving  to  a  point  east  of 
Forty-third  street,  the  ordinance  authorized  a  contract  to  Forty-third 
street;  the  contract  with  the  city  was  to  pave  to  Forty-third  street;  paving 
was  done  to  the  point  of  the  owners ;  between  that  and  Forty-third  street 
an  Act  of  Assembly  had  previously  forbidden  streets  to  be  opened  and 
no  paving  had  been  done  there.  Held,  that  the  contractors  were  entitled 
to  be  paid  for  the  paving  done.     Id. 

5.  In  questions  involving  the  liability  of  defendants  for  cost  of  muni- 
cipal improvements,  the  relations  between  the  city  and  those  with  whom 
the  contract  is  made  is  outside  the  line  of  legitimate  inquiry.     Id, 

6.  When  the  improvements  are  within  what  were  the  incorporated 
districts  of  Philadelphia  on  the  19th  of  April  1843,  under  the  act  of 
that  date  defendants  can  deny  only  that  the  work  was  done  or  materials 
furnished,  or  that  the  price  was  too  great  or  had  been  paid.     Id. 

7.  An  ordinance  required  before  a  paving  contract  should  be  awarded, 
that  the  person  applying  should  give  notice  by  advertisement,  &c.,  two 


Digitized  by  VjOOQ  IC 


562      ,  INDEX. 

PERMIT. 

Oemetert, 

"PERPETUAL  use;* 

Eminent  Domain,  14. 

PERPETUATING  EVIDENCE. 

Deposition. 

PERSONAL  PI^PERTY. 

Admiralty.    Assumpsit.     Partnership. 

PETITION. 

Amendment,  4.  Bill  op  Review.  Land  Damage,  13.  Road,  5-12. 
Viewers. 

PHILADELPHIA. 

1.  Philadelphia,  through  the  chief  commissioner  of  highways,  con- 
tracted with  Dyer  to  pave,  &c.,  a  street,  the  work  not  to  be  done  after 
December  Ist  and  before  April  Ist;  the  cost,  &c.,  of  the  work  was 
chargeable  to  the  lot-owners  on  the  street,  in  proportion  to  their  front. 
The  work  was  done  after  December  1st.  The  city,  for  the  use  of  Dver, 
filed  a  claim  against  a  lot-holder  and  issued  a  scire  facias  on  it.  iteld^ 
that  the  city  might  waive  the  condition,  and  the  lot-holder  could  not 
defend  on  the  ground  that  work  was  done  after  December*  1st.  Phila- 
delphia V.  Brooke^  23. 

2.  Under  the  Act  of  April  19th  1843,  sect.  1,  the  lot-holder  could 
defend  only  on  the  ground  that  the  work  was  not  done,  the  materials 
not  furnished,  the  price  excessive,  or  that  it  had  been  paid  or  released.    Id. 

3.  Tlie  Park  Act  of  March  26th  J  867  appropriated  land  for  a  park,  and 
authorized  the  value  to  be  assessed  to  the  owners  by  a  jury  of  twelve 
men;  the  supplementary  Act  of  April  24th  1868  extended  the  boundaries 
of  the  park ;  it  also  authorized  the  councils  to  widen,  &c.,  any  street  to 
improve  the  approaches  to  the  park ;  it  provided  that  **  damages  for 
ground  and  property  taken  for  the  purposes  of  this  act  shall  be  ascer- 
tained," &c.,  as  was  prescribed  by  the  original  act.  A  street  was 
widened  to  improve  the  approaches  to  the  park.  The  Quarter  Sessions 
appointed  six  viewers  to  assess  the  damages  from  widening  the  street. 
Held  not  to  be  error.     Thirty-fourth  Street,  Philadelphia^  *2fl, 

4.  Water  mains  were  laid  by  the  authorities  of  Philadelphia  in  the 
street  in  front  of  houses  of  Smith  ;  he  connected  with  the  mains  water- 
pipes  to  the  houses ;  he  paid  the  city  for  laying  the  main  ;  also  the 
water  rents  for  two  years.  The  water  froze  in  the  main,  and  in  con- 
sequence the  connections  bursted  ;  Smith's  tenants  refused  to  pay  rent, 
and  his  houses  were  without  tenants,  &c.  Alleging  that  the  freezing 
occurred  by  the  negligence  of  the  city  in  laying  the  main  too  near  the 
surface,  he  brought  an  action  against  the  city  to  recover  damages.  Ucld^ 
that  he  could  recover  back  the  water  rents  but  not  for  the  other  matters. 
Smith  V.  Philadelphia^  38. 

5.  Introducing  water  by  the  city  into  private  houses  is  not  a  contract, 
but  a  license  which  is  paid  for.     Id. 

Allocatur. 

PLEADING. 

1.  A  debtor  was  adjudged  a  bankrupt;  whilst  the  proceedings  in 
bankruptcy  were  pending  he  was  arrested  as  a  fraudulent  debtor  under 
the  Act  of  July  12th  1842  and  gave  bond  to  apply  to  the  Court  of  Common 
Pleas  for  the  benefit  of  the  insolvent  laws,  lie  made  his  application, 
which  was  dismissed  because  of  the  pending  bankrupt  proceedings.  In 
an  action  on  the  bond,  Held^  that  the  dismissal  of  the  application  was  a 
defence  to  the  action.     Hubert  v.  Horter,  39. 

2.  In  the  action  on  the  bond,  defendant  pleaded  that  it  had  been 
obtained  in  a  proqeeding  which  was  exclusively  cognisable  in  the  United 
States  Bankrupt  Court,  the  debtor  having  been  previously  adjudicated  a 
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bankrupt.  The  plaintiff  replied  that  the  cause  was  not  exclusively 
within  the  jurisdiction  of  the  United  States  court  and  averred  that  the 
District  Court  of  Philadelphia  where  the  action  was  broufrht  had  juris- 
diction and  put  themselves  on  the  country.  Ildd,  the  replication  raised 
an  issue  of  law  and  was  to  be  treated  as  a  demurrer,  and  defendant  was 
entitled  to  judgment.     Hubert  v.  Uorter,  39. 

3.  The  effect  of  the  plea  was  to  assert  that  the  action  was  for  a  debt 
for  which  the  debtor  would  be  discharged  under  the  Bankrupt  Law ;  if 
this  were  not  so,  plaintiff  should  have  so  replied.     Id. 

4.  The  defendant  pleaded  also  "non  est  factum"  and  ** nil  debet;" 
the  verdict  was  for  the  plaintiff;  it  was  to  be  considered  as  rendered  on 
these  two  pleas,  as  raising  issues  of  fact;  the  judgment  entered  on  the 
verdict  was  necessarily  on  the  whole  record  and  therefore  erroneous,  hi, 

6.  Under  the  Bankrupt  Laws  a  debtor  can  be  proceeded  against  for  a 
debt  created  by  fraud,  embezzlement,  defalcation  as  a  public  officer,  or 
while  acting  in  a  fiduciary  capacity  ;  unless  the  debtor  had  been  arrested 
for  one  of  these  causes,  the  bond  was  discharged  by  his  adjudication  as 
a  bankrupt.    Id. 

Assumpsit.  Bankrupt,  2-4.  Ferry.  Former  Action.  Husband 
AND  Wife,  14-17.    Joint  Wrongdoers. 

PLEDGES, 

Bill  of  Lading. 

POLICE  POWER. 

1.  Police  powers  may  reach  to  the  destruction  of  property  to  prevent 
the  spread  of  a  conflagration  ;  or  to  the  removal,  at  the  expense  of  the 
owner,  of  a  nuisance  tending  to  breed  disease;  in  either  case  compen- 
sation is  not  a  condition  of  the  exercise  of  the  power.  Philadelphia  v. 
Scott,  80. 

2.  The  exercise  of  the  police  power  is  generally  based  on  disaster, 
fault  or  inevitable  necessity.     Id, 

POOR  tAWS. 

Life  Insurance,  1. 

POSSESSION. 

Adverse  Holding,  Assumpsit.  Attorney  and  Client,  3.  Bill  op 
Lading.  Borough,  3,  4,  8,  9.  Certiorari,  7,  8.  Condition  Broken. 
Landlord  and  Tenant,  3-10. 

POWER  OF  SALE. 

Administrator  c.  t.  a. 

PRACTICE. 

1.  A  judge  may  express  to  a  jury  an  opinion  on  the  facts  in  a  case 
properly  referred  to  tnem  ;  but  must  not  infringe  their  province,  so  as  to 
mislead  them  or  relieve  them  of  full  responsibility  of  pronouncing  judg- 
ment on  the  facts  themselves.     Burke  v.  Maxwell,  139. 

2.  When  there  is  sufficient  evidence  for  a  jury  on  a  given  point,  the 
judge  should  submit  it  calmly  and  impartially.    Id, 

3.  If  the  judge  states  the  evidence  he  should  state  it  accurately,  as 
well  that  which  makes  for  a  party  as  that  which  makes  against  him. 

4.  The  judge  should  studiously  avoid  deductions  and  theories  not  war- 
ranted by  the  evidence     Id, 

5.  A  judge  charged :  "  In  all  I  have  said  there  is  substantially  no  law, 
and  I  am  simply  giving  you  my  impressions  of  this  case.  You  are  not 
bound  at  all  by  anything  I  have  said.  *  *  *  Instructions  as  to  mere 
matter  of  fact,  as  to  what  the  evidence  has  been,  the  weight  of  it  or  the 
inferences  it  will  bear,  are  all  for  your  consideration.  You  are  judges 
of  the  whole  matter.  *  *  *  I  have  deemed  it  important  to  present  views 
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which,  were  I  in  the  jury-box,  would  control  me  in  giving;  my  yerdict 
against  the  plaintiff."     Held  to  be  error.     Bvrke  v.  Maxwell^  139. 

6.  Plaintiff  alleged  that  he  had  bought  stock  from  defendant,  who 
had  guarantied  that  it  would  be  of  a  certain  value  in  six  monttis ;  in 
a  suit  on  the  guaranty  he  gave  in  evidence  receipts  from  defendant  for 
$4000  for  stock.  The  defendant's  allegation  was,  that  the  stock  had 
not  been  bought  by  plaintiff,  but  he  had  been  intrusted  with  the  receipts 
to  sell  stock  to  others.  The  court  ch.irged  :  Plaintiff  **  must  satisfy  jou 
he  bought  this  stock;  he  must  satisfy  you  he  had  $4000  to  put  into 
it."     Ueld  to  be  error ;  it  was  not  essential  to  prove  he  had  S4000.    Id. 

7.  Defendant  was  member  of  a  partnership  which  had  a  claim  against 
plaintiff;  the  other  partners  authorized  the  defendant  to  set  off  the  firm 
claim  against  plaintiff's.  The  court  instructed  the  jury  that  if  they 
found  against  plaintiff  on  the  guaranty,  and  found  for  the  firm  claim, 
they  should  certify  for  defendant  the  amount  due  to  firm.  Hdd  not  to 
be  error.     Id, 

8.  The  charge  in  this  case,  beyond  any  recognised  rule  in  the  discus- 
sion of  the  evidence.     Id, 

9.  If  an  affidavit  avers  an  expectation  of  ability  to  prove  the  allega- 
tions, the  presumption  is  that  they  can  be  proved  ;  in  this  case  the  allega- 
tions were  sufficiently  averred.     Reznor  v.  Supplee,  180. 

10.  To  a  scire  facias  in  an  attachment  execution  issued  in  one  county 
against  an  insurance  company  as  garnishees  in  another,  the  officer  re- 
turned that  he  served  the  writ  **  by  giving  a  *  *  *  copy  *  *  *  to  C, 
agent  of  the  garnishees,  and  by  summoning  him  as  garnishee  and  by 
making  known  to  him  the  contents  thereof."  Judgment  was  taken  by 
default  against  the  garnishees  :  Held,  that  under  the  Act  of  May  4th 
1852,  the  service  being  personal  on  the  agent,  it  was  not  sufficient. 
Lehigh  Valley  Ins.  Co.  v.  Fuller ,  398. 

11.  Under  the  Act  of  1852  the  service  must  be  "  at  the  usual  place  of 
business  or  residence"  of  the  agent  and  in  no  other  way.     Id, 

12.  The  return  must  show  on  its  face  a  legal  service.     Id.     • 

13.  In  a  rule  to  open  the  judgment,  depositions  were  taken  to  show 
that  the  person  served  was  not  agent  of  the  garnishees ;  the  rule  was 
discharged.  Held,  that  the  depositions  were  no  part  of  the  record  and 
the  Supreme  Court  could  not  inquire  as  to  whether  the  person  served 
was  an  agent  on  whom  process  could  be  served.     Id. 

14.  The  decision  of  the  court  below  on  the  rule  to  open  the  judgment 
could  not  be  reviewed  in  the  Supreme  Court.     Id. 

15.  It  is  not  good  practice  to  divide  assignments  of  error  into  separate 
.    clauses  and  number  them  accordingly.     Kemmerer  v.  Tool^  467. 

16.  Liggett  issued  a  summons  in  trespass  q.  c.  f.  against  DuBois  (who 
was  lummoned)  and  Allen,  as  to  whom  the  return  was  *' Nihil ;"  the 
declaration  was  against  both,  reciting  that  Allen  had  not  been  served ; 
the  verdict  and  judgment  were  against  DuBois,  but  not  realized  :  Held, 
that  another  action  for  the  same  cause  could  be  maintained  against 
Allen.     Allen  v.  Liggett,  486. 

17.  The  praecipe  in  the  second  suit  was  for  an  alias  against  Allen 
alone,  and  referred  to  the  former  suit:  Held,  that  an  amendment  striking 
out  "  alias^'  in  all  the  proceedings  was  properly  allowed.     Id, 

18.  When  a  summons  is  not  served,  a  plaintiff  at  common  law  may 
prevent  its  abatement  by  entering  continuances  from  term  to  term,  and 
then  issue  an  alias  to  bring  in  the  defendant,  and  thus  prevent  the  bar 
of  the  Statute  of  Limitations.     Id. 

19.  The  plaintiff  may  abandon  his  first  summons  and  begin  anew.    Id, 

20.  An  alias  scire  lacias  issued  after  five  terms  from  the  former,  is 
insufficient  to  preserve  the  lien  of  a  judgment  which  had  expired  in  the 
interval.     Id, 
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21.  The  spirit  of  the  present  age  is  to  reach  the  merits  of  a  case  ut 
res  magis  valcat  quam  pereat.     Allen  v.  Liggett^  486. 

^Affidavit  of  Defence.  Appeal.  Assignment.  Assumpsit.  Bank* 
RUPT.  Charge.  Error.  Land  Damage,  i-4,  13.  Mandamus.  View- 
ers. 

PREFERENCE. 

Bankrupt,  6-12. 

PRESUMPTION. 

The  presumptions  are  in  favor  of  the  proceedings  of  the  court  below, 
and  it  is  the  business  of  the  plaintiff  in  error  to  make  the  error  clearly 
appear.     Lahey  v.  Heenan,  185. 

Affidavit  of  Defence,  3-5.  Assumpsit,  2,  3.  Coal  Mine,  2.  Con- 
flict OF  Laws,  7.  Debtor  and  Creditor,  3.  Eminent  Domain,  15. 
Equity  Practice,  8.  Error,  1.  Evidenoe,  25.  Usury,  6-8.  Vested 
Legacy,  3. 

PRESUMPTION  OF  PAYMENT. 

1.  A  legal  presumption  of  payment  of  a  judgment,  &c.,  does  not  arise 
short  of  twenty  years,  but  a  shorter  period  with  persuasive  circum- 
stances may  be  submitted  to  a  jury  as  ground  of  presumption  in  fact. 
Moore  v.  Smith,  182. 

2.  Judgment  was  recovered  in  1857  ;  in  1874  a  scire  facias  was  issued 
to  revive  it;  the  affidavit  of  defence  was  that  defendant  was  informed, 
believed  and  expected  to  be  able  to  prove  that  it  had  been  fully  paid  out 
of  proceeds  of  a  sheriff's  sale  of  defendant's  land  after  the  judgment, 
the  plaintiff  being  entitled  to  and  did  participate  in  the  fund ;  that 
defendant  could  not  state  the  payments  more  positively,  because  he  could 
not  obtain  access  to  the  sheriff's  docket,  although  he  had  endeavored  to 
do  so,  the  sheriff  living  at  a  distance.  Held,  the  facts  set  out  supported 
the  presumption  of  payment  sufficiently  to  submit  the  question  to  the 
jury.     Id, 

3.  The  allegations  of  the  affidavit  were  a  sufficiently  good  reason  for 
not  being  able  to  specify  with  more  certainty  the  amount  the  plaintiff 
had  received.     Id. 

4.  Acts  of  April  15th  1834,  sect.  78  and  January  22d  1847,  as  to  the 
deposit  of  sheriff's  dockets  referred  to.    Id, 

Affidavit  of  Defence,  4,  5. 

PRICE  (REAL  ESTATE)  ACT. 

1.  A  sale  of  land  subject  to  debts  not  of  record,  by  order  of  the  Orphans' 
Court,  under  the  Act  of  18th  April  1853  (Price  Act),  discharges  the  lien 
of  a  mortgage.    Jermon  y.  Lyon,  107. 

2.  Land  subject  to  a  mortgage  of  $5000,  the  mortgagor  being  dead, 
was  sold  under  such  order  for  $10,500;  the  sale  was  so  returned  and 
confirmed  and  security  given  in  $21,000,  conditioned  for  the  appropria- 
tion of  the  proceeds ;  the  consideration  in  the  deed  was  $5500,  subject 
to  the  mortgage ;  the  deed  was  acknowledged  in  open  court.  The  pur- 
chaser sold  subject  to  the  mortgage.  Judgment  was  recovered  after 
two  •*  nihils"  on  scire  facias  against  the  mortgagor  and  under  it  the 
land  was  sold  to  the  owners  of  the  mortgage.  Held,  they  took  a  good 
title.     Id. 

3.  The  terre-tenant,  having  taken  the  land  expressly  subject  to  the 
mortgage,  and  the  debt  being  part  of  the  purchase-money,  was  estopped 
from  denying  its  existence  ana  that  it  was  a  lien.     Id. 

PRINCIPAL. 

Agent.    Jurisdiction,  1-6.    Public  Policy.    Vested  Legacy. 

PRIORITY. 

Partnership,  8. 
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Adverse  Holding.     Usury,  8. 

PROMISSORY  NOTE. 

Negotiable  Paper. 

PROPERTY. 

Bill  op  Lading.     Borough. 

PUBLIC  IMPROVEMENTS. 
Eminent  Domain. 

PUBLIC  OFFICER. 

Criminal  Law,  1-3. 

PUBLIC  POLICY. 

1.  The  plaintiflf  being  in  the  employ  of  the  defendants  entered  into  a 
contract  with  the  United  States,  in  his  own  name,  for  their  benefit,  and 
they  became  his  sureties.  Held^  that  the  contract  was  against  public 
policy  and  void.     Ashburner  v.  Parrish,  52. 

2.  The  contract  was  an  imposition  on  the  government,  which  was 
entitled  to  a  real  principal  and  sureties  who  were  not  interested  as 
principals.     Id. 

3.  The  contract  being  against  public  policy  the  plaintiff  could  not 
recover  from  the  defendants  compensation  for  his  services  in  procuring 
it.     Id, 

PUBLIC  SAFETY. 

1.  Police  powers  may  reach  to  the  destruction  of  property  to  prevent 
the  spread  of  a  conflagration  ;  or  to  the  removal,  at  the  expense  of  the 
owner,  of  a  nuisance  tending  to  breed  disease ;  in  either  case  compensa- 
tion is  not  a  condition  of  the  exercise  of  the  power.     Philadelphia  v. 

Scotty  80. 

2.  The  exercise  of  the  police  power  is  generally  based  on  disaster, 
fault  or  inevitable  necessity.     Id, 

PUBLIC  WORKS. 

1.  Whenever  the  Commonwealth  took  lands  for  permanent  use  under 
the  internal  improvement  Acts  of  April  II th  1825,  February  26th  1826, 
April  9th  1827,  March  24th  1828,  and  similar  acts,  and  constructed  and 
operated  a  canal  on  it,  she  acquired  an  estate  in  such  land  in  per- 
petuity and  may  dispose  of  the  same  in  fee.  Wyoming  Coal  dt  Trans- 
portation Co.  V.  Price  J  156. 

2.  All  the  improvement  acts  were  part  of  the  same  system,  are  in 
pari  materid  and  are  to  be  construed  in  connection  with  each  other. 
Id. 

3.  Temporary  use,  mentioned  in  the  acts,  applied  to  the  use  and  pos- 
session of  the  land  during  the  construction  of  the  canal ;  perpdval  use 
is  restricted  to  that  portion  permanently  occupied  after  its  completion. 
Id. 

.  4.  When  land  is  procured  for  building  a  canal  thereon  the  presamp- 

'  tion  is  that  the  right  of  soil  is  acquired  and  not  a  mere  easement.     la. 

5.  Hancock  conveyed  to  Price  two  lots  of  land  opposite  to  each 
other  on  the  different  sides  of  the  North  Branch  Canal,  each  bounded 
on  the  canal.  The  Commonwealth  sold  the  canal  to  a  corporation: 
Held^  that  the  fee  in  the  land  occupied  by  the  canal  was  in  the  Com- 
monwealth and  passed  to  the  corporation ;  that  Price  had  no  title  to  it 
nor  to  the  coal  under  the  canal.     Id, 

PURCHASER. 

Attorney  and  Client.  Husband  and  Wife,  1-3.  Unseated  Land. 
Usury,  1-8. 

PURPART. 

Partition. 


Digitized  by  VjOOQIC 


INDEX.  667 

QUARTER  SESSIONS. 

Appeal,  1,  2.     Fairmount  Park. 

RAILROAD. 

1.  A  traveller  about  crossing  a  railroad  on  an  embankment  twelve 
feet  high,  in  an  open  country,  where  an  approaching  train  could  be  seen 
for  some  hundred  feet,  walked  his  horses  up  the  ascent  at  a  distance  of 
ninety  feet  from  the  road,  without  looking  up  or  down  the  road  ;  when 
near  the  track,  the  train  being  within  a  short  distance,  going  at  twenty- 
five  miles  an  hour,  he  lashed  his  horses  to  cross  the  track  :  the  wagon 
was  struck  by  the  engine  and  he  killed:  Held^  that  he  was  guilty  of 
contributory  negligence.  Gerety  v.  PhUadelphiUj  Wilmington  and  Balti- 
more Railroad  Co.y  274. 

2.  In  a  suit  by  his  wife  against  the  railroad  company  for  causing 
his  death,  she  was  properly  nonsuited,  although  there  may  have  been 
negligence  in  the  engineer.     Id. 

3.  In  the  trial  of  an  issue  on  an  appeal  from  the  assessment  of  rail- 
road damages,  Held^  to  be  proper  to  ask  *'  what  was  the  fair  market 
value  of  this  farm  immediately  after  the  construction  and  successful 
operation  of  this  road  on  it  only  by  such  construction."  Pennsylvania 
and  New  York  Railroad  and  Canal  Co.  v.  Bunnell^  414. 

4.  Market  value  of  land  is  not  a  question  of  science  or  skill  upon 
which  only  an  expert  can  give  an  opinion.     Id. 

5.  Persons  of  the  neighborhood  are  presumed  to  have  suflBcient  know- 
ledge of  the  market  value  of  the  land.     Id. 

6.  A  company  made  a  canal  through  the  plaintifiTs  land,  they  after- 
wards made  a  railroad  through  the  same  land  ;  the  fact  that  the  canal 
was  a  cheap  and  sufficient  means  of  conveying  his  products,  was  material 
in  the  assessment  of  damages ;  that  the  defendants  owned  and  might 
abandon  the  canal  did  not  vary  the  case.     Id. 

7.  It  was  immaterial  what  damages  the  plaintiff  received  from  de- 
fendants for  the  construction  of  the  canal.     Id. 

8.  It  wtvs  proper  to  ask :  **  How  much,  if  any,  does  the  burden  of 
fencing  the  railroad  detract  from  the  value  of  the  farm  ?"     Id. 

9.  The  fact  that  after  the  construction  of  the  railroad,  a  post-office 
was  moved  to  a  point  on  it  much  more  convenient  to  the  plaintiff,  waa 
not  material  in  assessing  damages.     Id. 

10.  Evidence  of  the  prices  at  which  land  in  the  neighborhood  had 
been  recently  sold  was  inadmissible.     Id. 

11.  In  his  first  petition  the  plaintiff  averred  that  he  had  sustained 
damages  to  the  amount  of  ^3000 ;  in  his  amended  petition  he  set  out 
no  particular  amount :  Ueld^  that  this  was  persuasive  evidence  as  to 
the  amount  of  the  damages,  but  did  not  estop  him  from  claiming  more. 
Id. 

RATIFICATION. 

Municipal  Claim,  1-3. 

REAL  ESTATE. 

1.  S.  and  H.,  partners  in  a  bakery,  owned  real  estate  which  was  used 
for  partnership  purposes ;  they  sold  one-third  of  the  interest  in  the  firm 
to  B.,  and  afterwards  conveyed  to  him  one-third  of  the  real  estate.  W. 
afterwards  entered  a  judgment  against  B.  S.  died,  and  in  proceedings 
in  equity  by  his  administrators,  against  H.  and  B.  as  surviving  partners, 
an  account  was  decreed  and  a  receiver  appointed  ;  he  petitioned  the  court, 
showing  that  the  personal  property  was  not  sufficient  to  pay  the  debts, 
and  asking  for  an  order  to  sell  the  real  estate,  which  was  made,  describing 
it  as  the  property  "  of  the  late  tirm  of  S.,  II.  &  B. ;"  under  it  the  real 
estate  was  sold  to  F.  Under  VV.'s  judgment  B.'s  interest  in  the  real 
estate  was  sold  by  the  sheriff  to  W.,  the  jury  found  that  it  was  not 
partnership  property.     Held^  that  the  sale  by  the  receiver  did  not  pass 


Digitized  by  VjOOQIC 


568  INDEX. 

REAL  ESTATE. 

B.'s  separate  interest  in  the  real  estate  discharged  of  W.'s  judgment, 
but  that  he  took  that  interest  under  the  sheriflfs  sale.  Foster  v.  Bame*, 
377. 

2.  On  a  judgment  at  law  against  a  partnership  for  a  firm  debt  on  a 
decree  in  equity  for  the  payment  of  money,  the  separate  property  of  each 
partner  may  be  sold  ana  the  purchaser  will  take  a  title  clear  of  the  lien 
of  judgments.     Id, 

3.  As  to  the  members  of  the  firm — they  being  parties  to  the  bill — the 
decree  was  conclusive  that  the  real  estate  was  partnership  property ;  and 
the  sale  would  pass  whatever  interest  each  had  in  it.     Id, 

4.  The  decree  would  not  bind  an  adverse  title  nor  would  the  title  of 
one  not  a  party  to  the  proceeding  be  divested  by  the  receiver's  sale.    Id. 

5.  A  recorded  agreement  by  B.  that  his  interest  in  the  real  estate 
was  partnership  property,  would  have  affected  only  subsequent  creditors ; 
after  the  entry  of  the  judgment,  he  could  not  change  the  character  of  the 
real  estate  so  as  to  affect  the  lien.     Id, 

6.  For  all  partnership  purposes,  except  conveyance  under  the  Statute 
of  Frauds,  making  the  real  estate  partnership  property,  changed  it  to 
personalty.     Id. 

7.  As  to  all  persons  not  parties  to  the  proceedings  in  equity  and  not 
bound  by  the  decree  it  remained  an  open  question  whether  the  real 
estate  sold  by  the  receiver  was  the  property  of  S.,  U.  &  B.     Id, 

8.  It  is  the  equity  which  each  partner  has  to  have  the  partnership 
assets  applied  first  to  partnership  debts  that  he  may  be  relieved  from 
individual  liability,  which  gives  partnership  creditors  priority  of  pay- 
ment.    Id. 

9.  W.  would  have  had  no  right  to  participate  in  the  fund  raised  from 
the  receiver's  sale  :  it  must  have  gone  to  the  payment  of  firm  debts.   Id, 

Administrator  c.  t.  a.  Curtesy.  Exemption.  Fixture.  Land. 
Partnership.     Soldier. 

RECEIVER. 

Partnership. 

RECORD. 

Award.    Evidence.  17-21.    Husband  and  Wipe,  1-3,  9-17. 

RECORDER  OF  DEEDS. 

1.  The  recorder  of  deeds  is  liable  in  damages  for  a  false  certificate 
of  searches.     Houseman  v.  Girard  Building  Association^  2o6. 

2.  The  liability  of  the  recorder  is  to  the  party  who  asks  and  pays  for 
the  certificate,  not  to  his  assignee  or  alienee.    Id, 

3.  Leslie,  desiring  a  loan  vcom  plaintiffs,  to  be  secured  by  mortgage 
on  his  property,  plaintiffs*  conveyancer  ordered  searches  for  liens  ; 
through  Leslie  be  procured  a  certificate  from  the  recorder  that  there 
were  no  mortgages  on  the  property ;  on  this  the  loan  was  made  to  him. 
There  being  prior  mortgages  given  by  Leslie  not  certified,  on  the  sale 
of  Leslie's  property  by  the  sheriff  the  proceeds  did  not  reach  to  pay  the 
loan :  Held,  that  the  recorder  was  liable  to  plaintiffs  for  the  loss.     Id, 

4.  The  employing  Leslie  to  procure  the  certificate  did  not  affect  the 
plaintiffs  with  his  knowledge.     Id, 

5.  A  principal  is  affected  only  by  such  knowledge  of  his  agent  as 
the  agent  acquired  in  the  business  in  which  he  is  employed.     Id, 

6.  It  is  only  during  the  agency  that  the  agent  represents  and  stands 
in  the  shoes  of  the  principal;  notice  to  him  then  is  notice  to  the  prin- 
cipal.   Id, 

7.  The  employment  of  Leslie  to  procure  the  certificate  was  not  negli- 
gence on  the  part  of  the  conveyancer  imputable  to  the  plaintiffs.    Id, 

REDEMPTION. 

Unseated  Land. 
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RELEASE. 

Curtesy. 

RELIEF. 

Equity  Practice. 

REMAINDERMEN. 
Trust,  1,  2. 

REMEDY. 

Bankrupt,  6-12.    Constitutional  Law,  1-8.    Repeal,  3-8. 

REMOTENESS. 
Deyise,  1-4. 

RENEWAL. 

Condition  Broken.    Landlord  and  Tenant. 

RENT.  . 

Landlord  and  Tenant,  6,  8. 

REPEAL. 

1.  An  affirmative  statute  repeals  a  precedent  affirmative  statute  where 
its  matter  necessarily  implies  a  negative  and  the  repugnancy  is  such 
that  the  two  acts  cannot  be  reconciled.     WHght  v.  Vickcis,  1*22. 

2.  A  general  statute  without  negative  words  will  not  repeal  a  previous 
statute  which  is  particular  though  the  provisions  in  the  two  be  different. 
Id. 

3.  By  Acts  of  Assembly,  Althouse  and  others  were  appointed  commis- 
sioners to  lay  out,  &c ,  a  state  road  in  Porter  township,  Schuylkill 
county,  to  be  constructed  at  the  expense  of  persons  occupying  lands 
contiguous  to  the  road  ;  they  were  directed,  in  place  of  the  supervisors, 
to  take  charge  of  the  opening  and  construction  of  the  road  and  to  re- 
ceive the  road  tax  from  the  collectors  and  county  treasurer,  to  issue 
certificates  of  indebtedness  to  persons  advancing  money  towards  con- 
structing the  road,  to  be  paid  trom  the  road  tax.  The  road  was  con- 
structed and  such  certificates  were  issued.  Thompson,  the  township 
collector,  received  $1831  from  persons  at  whose  expense  the  road  was 
to  be  made.  Afterwards  an  act  repealed  the  part  of  the  acts  by  which 
the  road  was  to  be  made  at  the  expense  of  the  persons  occupying  the 
land,  and  the  taxes,  Ac,  were  to  be  received  by  the  commissioners.  Ueld^ 
that  the  office  of  the  commissioners  was  abolished  and  they  had  no  au- 
thority to  collect  the  taxes,  &c.,  from  the  township  collector.  Thomp- 
son V.  Commonwealth,  314. 

4.  The  repeal  did  not  affect  the  contracts  of  those  advancing  the 
money  on  the  pledge  of  the  fund  appropriated  to  pay  the  certificates. 
Id, 

5.  The  commissioners  were  municipal  agents  subject  to  be  removed 
by  the  repeal  of  the  law  under  which  they  were  appointed.     Id. 

6.  The  remedy  of  the  certificate  holders  was  by  suit  against  the  town- 
ship supervisor  and  treasurer  and  by  mandamus  against  the  county  trea- 
surer.    Id, 

7.  Where  the  remedy  is  essential  to  the  contract  which  cannot  be 
executed  without  it,  the  legislature  cannot  take  the  remedy  away ; 
but  may  change  the  public  agent  who  receives  and  pays  out  the  money. 
Id, 

8.  The  commissioners  were  not  trustees,  having  no  fund  of  which 
they  were  custodians ;  the  township  being  the  debtor  to  the  certificate 
holders.     Id, 

9.  The  Act  of  March  25th  1864  provided  that  the  property  of  soldiers 
should  be  exempted  from  taxation,  &c. ;  the  Act  of  April  8th  1873,  en- 
acted that  all  real  estate  should  be  taxed,  except  certain  classes  specified, 
the  property  of  soldiers  not  being  one  excepted,  and  laws  inconsistent, 
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&c.,  were  repealed.     Held,  that  the  Act   of  1864  was  not  repealed. 
Rounds  V.  Waymart  Borough^  395. 

10.  A  general  statute  without  negative  words  will  not  repeal  a  pre- 
vious statute,  which  is  special,  although  the  provisions  be  different.    Id. 

11.  To  repeal  a  previous  statute  requires  a  clear  inconsistency  between 
the  two  laws.     Id. 

12.  The  Act  of  1873,  as  bearing  on  the  Act  of  1864,  construed.     Id. 
Allocatur,   2.     Constitutional  Law,   11-14.     Soldier.     Statute. 

Viewers,  1. 

REPORT. 

Bill  of  Review.     Viewers. 

REPUGNANCY. 
Statute,  1. 

REQUEST. 

Husband  and  Wipe,  9-17. 

RES  JUDICATA. 

1.  Where  a  payment  is  made  voluntarily,  on  an  unfounded  demand, 
or  in  ignorance  of  the  law  or  legal  circumstances  of  the  case,  it  cannot 
be  recovered  back.     Finnd  v.  Brew^  362. 

2.  Nothing  occurring  afterwards  in  the  determination  of  new  contro- 
versies between  other  parties,  can  be  carried  back  to  affect  a  transaction, 
which  when  it  t«)ok  place,  was  fair  and  just.     Id, 

3.  Finnel  held  three  judgments  against  Brew,  who  paid  fifty  dollars 
on  them.  Before  an  auditor,  distributing  the  proceeds  of  a  sheriff's 
sale  of  Brew's  land,  Finnel  claimed  and  there  was  awarded  to  him  the 
whole  amount  of  the  judgments ;  the  fund  did  not  reach  to  pay  all  the 
liens,  the  report  was  confirmed.  Held,  that  if  Finnel  could  not  con- 
scionably  retain  the  fifty  dollars,  Brew  could  not  recover,  the  retention 
being  to  the  prejudice  of  the  unpaid  lien  creditor.     Id. 

4.  Brew's  interest,  in  the  proper  application  of  the  fund  to  the  liens 
against  him,  did  not  entitle  him  to  the  fifty  dollars,  nor  authorize  him 
to  control  it.     Id. 

5.  The  auditor's  report  and  its  confirmation  were  conclusive  against 
Brew's  claim.     Id. 

6.  A  decree,  awarding  money  paid  into  court,  is  conclusive  that  the 
party  to  whom  the  fund  is  awarded  is  entitled  to  it.     Id. 

7.  No  matter,  that  can  properly  be  litigated  before  an  auditor  to  dis- 
tribute a  fund  in  court,  can  be  examined  in  a  collateral  action.     Id, 

Former  Action. 

RESULTING  TRUST. 
Trust. 

REVIVAL. 

Bankrupt,  6-12. 

REVIEW. 

Error. 

REVOCATION. 

By  Acts  of  Assembly,  Althouse  and  others  were  appKiinted  commis- 
sioners to  lay  out,  &c.,  a  state  road  in  Porter  township,  Schuylkill 
county,  to  be  constructed  at  the  expense  of  persons  occupying  lands  con- 
tiguous to  the  road ;  they  were  directed,  in  place  of  the  supervisors,  to 
take  charge  of  the  opening  and  construction  of  the  road  and  to  receive 
the  road  tax  from  the  collectors  and  county  treasurer,  to  issue  certificates 
of  indebtedness  to  persons  advancing  money  towards  constructing  the 
road,  to  be  paid  from  the  road  tax.  The  road  was  constructed  and  such 
certificates  were   issued.     Thompson,  the  township   collector,  received 
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REVOCATION. 

$1831  from  persons  at  whose  expense  the  road  was  to  be  made.  After- 
wards an  act  repealed  the  part  oi  the  acts  by  which  the  road  was  to  be 
made  at  the  expense  of  the  persons  occupying  the  land,  and  the  taxes, 
&c.,  were  to  be  received  by  the  commissioners.  Held^  that  the  office  of 
the  commissioners  was  abolished  and  they  had  no  authority  to  collect  the 
taxes,  &c.,  from  the  township  collector.  Thompson  y.  Vommonwealth^ 
314. 

2.  The  repeal  did  not  affect  the  contracts  of  those  advancing  the  money 
on  the  pledge  of  the  fund  appropriated  to  pay  the  certificates.     Id, 

3.  The  commissioners  were  municipal  agents  subject  to  be  removed 
by  the  repeal  of  the  law  under  which  they  were  appointed.     Id, 

4.  The  remedy  of  the  certificate  holders  was  by  suit  against  the  town- 
ship supervisor  and  treasurer  and  by  mandamus  against  the  county 
treasurer.     Id, 

5.  Where  the  remedy  is  essential  to  the  contract,  which  cannot  be 
executed  without  it,  the  legislature  cannot  take  the  remedy  away  ;  but 
may  change  the  public  agent  who  receives  and  pays  out  the  money.    Id, 

6.  The  commissioners  were  not  trustees,  having  no  fund  of  which  they 
were  custodians :  the  township  being  the  debtor  to  the  certificate  holders. 
Id, 

RIGHT. 

Amendment,  1-3.    Ferry. 

RIGHT  OF  WAY. 

Negligence,  10-15, 

RISK. 

Negligence,  10-15. 
RIVER. 

Ferry. 

RIVER  BANK. 

1.  The  power  of  eminent  domain  is  conditioned  generally  on  compen- 
sation to  the  owner  and  is  founded  in  public  utility.  Philadelphia  v. 
Scott,  80. 

2.  The  owner  of  land  on  an  inland  tide-water  river  has  an  abso- 
lute title  to  the  soil  to  the  high-water  line  qualified  to  the  low-water  line 
by  the  public  right  of  navigation.     Id. 

3.  Such  owner  cannot  use  the  soil  between  these  lines  to  the  prejudice 
of  public  right,  and  the  state  can  improve  the  intermediate  space  for 
public  use  without  compensation  to  him.     Id, 

4.  No  duty  lies  on  the  owner  of  flat  or  cripple  lands  lying  between 
high-  and  low-water  lines  to  shut  out  the  stream  or  to  exclude  the  natural 
flow  of  the  river  by  banks.     Id, 

5.  The  state,  from  its  right  to  protect  navigation,  can  bank  out  the 
water  without  compensation  to  the  owner ;  but  cannot  improve  at  his 
expense.     Id. 

6.  The  private  interests  of  other  owners  of  similar  lands  cannot  be 
made  a  ground  for  banking  at  his  expense.     Id, 

7.  Where  the  state  under  her  sovereign  authority  has  at  her  own  ex- 
pense banked  out  the  water  and  left  the  owner  in  possession  *  of  the 
improvement,  the  duty  of  repair  falls  on  him.     Id. 

8.  The  Act  of  March  25th  1848,  to  provide  for  the  repairs  of  meadow 
banks  on  the  Delaware  front,  &c.,  was  to  compel  the  repairs  of  existing 
banks,  not  to  construct  them.     Id. 

9.  The  Act  of  1848  directs  the  district  commissioners,  upon  complaint 
of  any  person  owning  river  fronts  liable  to  be  daniagea  by  overflow, 
that  the  banks  are  out  of  repair,  &c.,  to  give  notice  to  the  owner  of 
the  part  out  of  repair  to  repair  the  same  in  forty-eight  hours ;  if  he 
neglects,  the  commissioners  shall  repair  the  bank  and  enter  the  cost  as 
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a  lien  against  the  premises  and  collect  it  by  scire  facias,  and  in  defence 
the  owner  shall  show  only  that  it  has  been  paid  ;  all  matters  necessary 
for  recovery  shall  be  considered  proved  by  the  lien  and  scire  facias. 
The  act  provides  no  mode  for  determininpj  the  necessity  for  the  repair; 
it  therefore  does  not  furnish  due  process  of  law  within  Uie  Bill  of  Rights 
and  is  unconstitutional.    Philadelphia  v,  Scott,  80. 

ROAD. 

1.  Roads  and  bridges  are  made  for  ordinary  travel ;  if  they  fulfil  such 
purpose  they  are  sufficient  and  those  in  charge  of  them  are  not  respon- 
sible for  extraordinary  accidents  occurring  on  them.  Hey  y.  Philadel- 
phia ^  44. 

2.  If  a  road  is  so  dangerous  by  reason  of  its  proximity  to  a  precipice, 
or  any  other  cause,  that  common  prudence  requires  extra  precaution  in 
order  to  insure  safety  to  travellers,  the  municipal  authorities  are  bound 
to  use  such  precaution.     Id, 

3.  If  the  immediate  cause  of  damage  from  an  imperfect  highway  be 
the  effect  of  a  precedent  cause  arising  from  a  neglect  of  duty  by  a  muni- 
cipality, it  is  liable  for  it.     Id. 

4.  In  this  case  the  plaintiflf  was  driving  on  a  road  in  the  city  park :  his 
horse  became  frightened  by  a  locomotive  and  turned  and  upset  the 
carriage,  and  there  being  no  barrier  on  the  road,  fell  with  the  carriage 
into  the  river  and  was  drowned.  The  circumstances  in  this  case  evidence 
of  negligence  in  the  city  in  not  putting  up  a  barrier.     Id. 

5.  By  the  Act  of  April  2d  1872,  all  petitions  for  viewers  to  lay  out, 
&c.,  any  street,  &c.,  in  Pottsville,  "  shall  be  first  submitted  to  the  town 
council  for  approval,  and  no  viewers  shall  be  appointed  by  any  court 
upon  any  petition  which  shall  not  be  so  approved.''  An  order  for  viewers 
to  widen  a  street  was  issued  by  the  Court  of  Quarter  Sessions  without 
such  approval ;  notice  of  the  time,  ^c,  of  the  view  was  accepted  by 
the  president  of  the  town  council.  Held,  the  court  had  no  authority 
to  issue  the  order.     Norwegian  Street^  349. 

6.  The  acceptance  of  the  notice  by  the  president  was  not  a  waiver  of 
the  privilege  of  the  council  to  approve  the  petition  before  its  presentation 
to  the  court.     Id. 

7.  The  council  could  not  waive  the  duty  imposed  b^  the  Act  of 
1872;  they  were  bound  to  exercise  their  judgment  in  deciding  upon  the 
propriety  of  the  contemplated  change,     id. 

8.  The  approval  of  the  council  was  a  condition  precedent  to  the 
appointment  of  viewers,  and  until  their  decision  was  made  known, 
citizens  could  not  intervene  nor  the  court  act.     Id, 

9.  The  Act  of  1872  contained  distinct  negative  words  and  was  therefore 
mandatory.     Id, 

10.  Whether  a  statute  is  mandatory  or  not  depends  on  whether  the 
thing  directed  to  be  done  is  of  the  essence  of  the  tning  required.     Id. 

11.  Where  in  the  courts  the  authority  to  proceed  is  conferred  by 
statute  and  where  the  manner  of  obtaining  jurisdiction  is  prescribed  by 
statute,  the  mode  of  proceeding  is  mandatory  and  must  be  strictly  com- 
plied with.     Id. 

12.  The  rule  in  the  Act  of  1872  takes  the  place  of  all  antecedent  pro- 
visions as  to  the  streets  in  Pottsville,  and  is  the  measure  of  the  power 
and  duty  of  both  council  and  court.     Id. 

Allocatur.  Appeal,  1,  2.  Borough,  1,  2.  Negligbncb,  1-4.  Rail- 
road.   Repeal,  3-8.    Viewers. 

SALE. 

Exemption.    Partnership. 

SATISFACTION. 

Ancillart  Administration. 


Digitized  by  VjOOQIC 


INDEX.  578 

SCHOOL  DIRECTOR. 

Criminal  Law,  1-3.    Municipal  Corporation. 

SCHOOL  DISTRICT.  . 

1.  A  school  district  is  not  a  "body  corporate"  within  the  meaning  of 
118th  sect,  of  Act  of  March  31st  1860  (Criminal  Code),  making  it  a 
misdemeanor  for  a  director,  &c.,  to  falsify  papers,  &c.,  of  such  body 
corporate.     Commomcealth  v.  Beamish^  389. 

2.  School  districts  are  not  strictly  municipal  corporations,  having 
neither  seal  nor  legislative  powers ;  like  counties  and  townships,  they 
are  quasi  corporations.     Id. 

SCIRE  FACIAS. 

Affidavit  of  Defence,  182.  Bankrupt,  6-12.  Former  Action,  5. 
Fraud,  1,  2.    Husband  and  Wife,  13.    Practice,  10-12. 

SEAL. 

Statute  of  Frauds. 

SEARCH. 

Agent.     Certificate.     Secondary  Evidence. 

SECONDARY  EVIDENCE. 

On  the  trial,  an  agent  of  a  defendant  testified  that  he  had  received 
a  letter  from  plaintiff  on  their  business  ;  that  he  had  searched  for  it  but 
could  not  find  it;  no  notice  had  been  given  to  defendant  to  produce  the 
letter.     Held  that  a  copy  was  not  evidence.     Frati  y.  Patterson,  114. 

Evidence,  17-21. 

SECURITY. 

Trust,  1,  2. 

SERVICE. 

1.  To  a  scire  facias  in  an  attachment  execution  issued  in  one  county 
against  an  insurance  company  as  garnishees  in  another,  the  oflScer 
returned  that  he  served  the  writ  '*  by  giving  a  *  *  *  copy  *  *  *  to  C, 
agent  of  the  garnishees,  and  by  summoning  him  as  garnishee  and  by 
making  known  to  him  the  contents  thereof"  Judgment  was  taken  by 
default  against  the  garnishees  :  Held,  that  under  the  Aot  of  May  4th 
1852,  the  service  being  personal  on  the  agent,  it  was  not  suflScient. 
Lehi(jh  Valley  Ins,  Co.,  v.  Philadelphia,  398. 

2.  Under  the  Act  of  1852  the  service  must  be  *'at  the  usual  place  of 
business  or  residence  "  of  the  agent  and  in  no  other  way.     Id. 

3.  The  return  must  show  on  its  face  a  legal  service.    Id, 
Former  Action. 

SET-OFF. 

Charge,  7. 

SHERIFF'S  SALE. 

Distribution,  4-11.  Etidencb,  1-3,  10.  Exemption.  Fraud.  Hus- 
band AND  Wife,  1-3.     Partnership,  1. 

SOLDIER. 

The  Act  of  March  25th  1864  provided  that  the  property  of  soldiers 
should  be  exempted  from  taxation,  &c. ;  the  Act  of  April  8th  1873, 
enacted  that  all  real  estate  should  be  taxed,  except  certain  classes 
specified,  the  property  of  soldiers  not  being  one  excepted,  and  laws 
inconsistent,  &c.,  were  repealed.  HM,  that  the  Act  of  1864  was  not 
repealed.     Rounds  y.  Wcifmart  Borough,  395. 

SPECIAL  LAW. 

Constitutional  Law. 

STATUTE. 

1.  An  affirmative  statute  repeals  a  precedent  affirmative  statute  where 
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STATUTE. 

it8  matter  necessarily  implies  a  negative  and  the  repu^ancy  is  such 
that  the  two  acts  cannot  be  reconciled.     Wright  v.  VickerSy  122. 

2.  A  general  statute  without  negative  words  will  not  repeal  a  previous 
statute  which  is  particular  though  the  provisions  in  the  two  be  different. 
Id. 

3.  **  Judicial  sale"  in  the  Act  of  1867,  means  such  as  would  transfer 
the  title  to  the  special  and  particular  estate  mortgaged.     Id. 

4.  Whether  a  statute  is  mandatory  or  not  depends  on  whether  the 
Uiing  directed  to  be  done  is  of  the  essence  of  the  thing  required. 
Norwegian  Street,  349. 

5.  Where  in  the  courts  the  authority  to  proceed  is  conferred  by  statute 
and  where  the  manner  of  obtaining  jurisdiction  is  prescribed  by  statute, 
the  mode  of  proceeding  is  mandatory  and  must  be  strictly  complied  with. 
Id. 

6.  A  general  statute  without  negative  words  will  not  repeal  a  previous 
statute,  which  is  special,  although  the  provisions  be  different.  Bounds 
V.  Waymart  Borough^  395. 

7.  To  repeal  a  previous  statute  requires  a  clear  inconsistency  between 
the  two  laws.     Id. 

8.  The  Act  of  1873,  as  bearing  on  the  Act  of  1864,  construed.     Id. 
Amendment,  1-3.    Repeal,  1,  2.     Road,  5-12. 

STATUTE  43  ELIZ.,  Ch.  4. 
Charity,  2,  3. 

STATUTE  OF  FRAUDS. 

1.  Penn  in  1784  leased  a  lot  to  Wormley  for  ten  thousand  years,  at 
an  annual  rent,  with  right  of  distress  and  re-entry  to  forfeit  the  lease  in 
default  of  payment,  if  there  were  not  sufficient  distress  on  the  premises 
to  pay  the  rent.  Wormley  died  in  1829  without  known  heirs  ;  App 
then  took  possession  of  the  lot ;  the  plaintiff  had  been  agent  of  Penn 
before  Wormley's  death,  and  so  continued  until  1838,  when  Penn's 
devisee  conveyed  to  him  the  ground-rent  and  all  the  grantor's  estate  in 
the  lot.  No  rent  having  been  paid  by  Wormley,  the  plaintiff,  July  1st 
1839,  entered  for  its  non-payment,  declaring  his  intention  to  resume 
possession.  By  arrangement  with  App,  in  order  that  plaintiff  might 
make  title  to  him,  he  removed  everything  from  the  lot,  and  continued  in 
its  occupancy  to  take  care  of  it  for  plaintiff.  In  October  1839  App  and 
plaintiff  signed  without  seals  a  paper  by  which  App  agreed  "to  take 
the  lot,"  describing  it,  on  a  ground-rent  of  $60.  Held  that  this  paper 
was  an  agreement  in  writing,  under  the  Statute  of  Frauds,  for  a  lease 
of  the  land  on  ground-rent.     Cadtcalader  v.  App,  194. 

2.  The  requirements  of  the  statute  are  met  by  a  memorandum  in 
writing  signed  by  the  party  to  be  charged  therewith.     Id. 

3.  If  signed  by  the  vendor  alone  and  delivered  to  the  vendee  no  more 
is  required.     Id. 

4.  It  is  not  necessary  that  the  writing  be  under  seal  nor  in  any  par- 
ticular form  of  words.     Id. 

Curtesy,  2.     Partnership,  6. 

STATUTE  OF  LIMITATION. 

1.  The  Statute  of  Limitations  does  not  begin  to  run  in  favor  of  one 
who  has  entered  in  subservience  to  the  title  of  another  until  the  privity 
between  them  is  severed  by  some  unequivocal  act ;  mere  declaration  of 
his  intention  is  sufficient.     Cadwaladei'  v.  App,  194. 

2.  App  being  in  possession  of  a  lot  claimed  by  Cadwalader,  in  1839, 
agreed  "  to  take"  it  on  ground-rent ;  no  deed  having  been  made  by  Cad- 
walader, on  April  24th  1851  App  wrote  to  plaintiff  that  having  failed 
to  comply  with  his  agreement  to  make  him  a  deed  for  the  lot,  &c.,  **  and 
said  neglect  *  *  *  having  continued  for  so  long  a  time  and  after  repeated 
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STATUTE  OF  LIMITATION. 

demand,  I  notify  you  that  I  no  longer  recogniae  your  title  and  will  hold 
you  accountable  for  the  rent  already  paid  you  *  *  *  under  the  claim 
set  up  by  you,"  &c.  Held  that  this  was  a  disclaimer  of  any  adverse 
holding  prior  to  that  date.     Cadwalader  v.  App,  194. 

STEAMBOAT. 
Ferrt. 

STOCKHOLDER. 

Equity  Practice. 

STREET.  . 

1.  Philadelphia,  through  the  chief  commissioner  of  highways,  con- 
tracted with  JJyer  to  pave,  &c.,  a  street,  the  work  not  to  be  done  after 
December  Ist  and  before  April  1st ;  the  cost,  &c..  of  the  work  was 
chargeable  to  the  lot-owners  on  the  street,  in  proportion  to  their  front. 
The  work  was  done  after  December  Ist.  The  city  for  the  use  of  Dyer, 
filed  a  claim  against  a  lot-holder  and  issued  a  scire  facias  on  it.  Beldy 
that  the  city  might  waive  the  condition,  and  the  lot-holder  could  not 
defend  on  the  ground  that  work  was  done  after  December  1st.  Philudel- 
phia  V.  Brooke,  23. 

2.  Under  the  Act  of  April  19th  1843,  sect.  1,  the  lot-holder  could 
defend  only  on  the  ground  that  the  work  was  not  done,  the  materials 
not  furnished,  the  price  excessive,  or  that  it  had  been  paid  or  released.  Id, 

3.  The  7Uth  section  of  Act  of  June  13th  1836,  requiring  a  petition 
for  road  viewers  in  Philadelphia  to  be  presented  thirty  days  before  the 
term,  is  repealed  by  sect.  1  of  Act  of  March  16th  1866.  Paschall  Street^ 
118. 

4.  Six  viewers  were  appointed  to  assess  damages ;  five  only  were  quali- 
fied; they  viewed  and  made  a  report.  Held  that  the  report  was  valid. 
Id, 

6.  The  Act  of  1836  directs  that  viewers  shall  be  sworn,  &c.,  "to  per- 
form their  duties  impartially  and  to  the  best  of  their  judgment;"  being 
sworn,  &c.,  '*  to  perform  their  duties  in  the  premises  according  to  law," 
is  sufficient.     Id. 

6.  A  report  of  viewers  was  set  aside  and  new  viewers  were  appointed 
on  motion,  on  the  original  petition.     Held  to  be  proper.     Id. 

7.  The  policy  of  the  legislation  of  Pennsylvania  relating  to  boroughs 
is  to  6ubje(?t  the  highways  in  them  to  the  control  of  their  municipal  au- 
thorities as  exclusively  as  is  consistent  with  the  duty  of  affording  pro- 
tection to  citizens.     Norwegian  Street^  349. 

8.  The  general  borough  laws  indicate  the  legislative  intent -to  secure 
uniformity  of  plan  and  adequate  municipal  supervision  in  the  establish- 
ment and  maintenance  of  borough  highways.     Id. 

9.  By  the  Act  of  April  2d  1872,  all  petitions  r)r  viewers  to  lay  out,» 
&c.,  any  street,  &c.,  in  Pottsville,  "  shall  be  first  submitted  to  the  town 
council  for  approval,  and  no  viewers  shall  be  appointed  by  any  court 
upon  any  petition  which  shall  not  be  so  approved.  An  order  for  viewers 
to  widen  a  street  was  issued  by  the  Court  of  Quarter  Sessions  without 
such  approval ;  notice  of  the  time,  &c.,  of  the  view  was  accepted  by  the 
president  of  the  town  council.  Held^  the  court  had  no  authority  to  issue 
the  order.     Id. 

10.  The  acceptance  of  the  notice  by  the  president  was  not  a  waiver  of 
the  privilege  of  the  council  to  approve  the  petition  before  its  presentation 
to  the  court.     Id. 

11.  The  council  could  not  waive  the  duty  imposed  by  the  Act  of  1872; 
they  were  bound  to  exercise  their  judgment  in  deciding  upon  the  pro- 
priety of  the  contemplated  change.     Id, 

12.  The  approval  of  the  council  was  a  condition  precedent  to  the 
appointment  of  viewers,  and  until  their  decision  was  made  known  citir 
Bens  could  not  intervene  nor  the  court  act.    Id, 


Digitized  by  VjOOQIC 


576  INDEX. 

STREET. 

13.  The  Act  of  1872  contained  distinct  negative  Tfords  and  was  there- 
fore mandatory.     Norwegian  Street,  349. 

14.  The  rule  in  the  Act  of  1872  takes  the  place  of  all  antecedent  pro- 
visions as  to  the  streets  in  Pottsville,  and  is  the  measure  of  the  power 
and  duty  of  both  council  and  court.     Id. 

SUBSCRIBING  WITNESS. 
Evidence,  17-21. 

SUBSCRIPTION. 
Charity. 

SUMMARY. 

Former  Action. 

SUPERSEDEAS. 

Certiorari,  7,  8. 

SUPERVISOR. 

Repeal,  3-8.     Unseated  Land. 

SUPREME  COURT. 

Allocatur.     Appeal,  1,  2.    Error.     Practice,  13,  14. 

SURCHARGE. 

Executor,  2-4. 

SURETY. 

Public  Policy. 

TAX. 

1.  Coxe,  the  owner  of  a  number  of  tracts  of  unseated  land,  went  to 
the  treasurer  to  pay  the  taxes  and  received  from  him  a  tabulated  state- 
ment of  county,  state  and  road  taxes  on  the  several  tracts ;  he  paid  the 
whole  amount  and  the  treasurer  gave  him  a  receipt  dated  April  30th 
1852,  *'  in  full  of  all  the  taxes  *  **  upon  the  several  tracts  *  *  *  above 
mentioned,  the  property  of  said  Coxe."  Against  one  tract  in  the  state- 
ment state  and  county  tax  was  entered,  but  no  road  tax.  Road  tax  for 
this  tract  had  been  returned  to  the  commissioners  by  the  supervisors 
January  8th  1852 ;  it  was  sold  for  this  tax  June  14th  1852.  Eeld^  that 
the  purchaser  took  no  title.     Breish  v.  Coxe,  336. 

2.  A  sale  of  unseiited  land  is  void  if  there  were  an  .actual  pre-pay- 
ment  of  taxes.     Id. 

3.  The  Act  of  March  13th  1815,  sect.  4,  which  forbids  recovery  by 
the  owner,  except  in  case  of  payment  of  taxes  before  sale,  or  redemption 
within  two  years,  does  not  exclude  recovery  where  the  title  is  defective 
for  other  causes.     Id. 

4.  The  payment  of  tax  is  a  duty,  a  failure  of  which  is  the  fault  of 
the  owner,  but  he  is  not  responsible  for  the  steps  leading  to  it.     Id. 

5.  The  owner  must  apply  to  the  treasurer  for  the  taxes  assessed  against 
his  land,  and  ho  has  performed  his  duty,  although  the  officer  fail  to  give 
him  correct  information.     Id. 

6.  It  is  not  the  owner's  duty  to  search  the  tax  books;  the  treasurer 
cannot  lay  them  before  him  and  compel  him  to  search  for  himself.     Id, 

7.  If  the  owner  pays  all  the  taxes  stated  by  the  treasurer,  he  has  done 
his  whole  duty.     Id. 

8.  A  bonft  fide  attempt  to  pay  all  the  taxes,  frustrated  by  the  fault  of 
the  treasurer,  stands  as  the  equivalent  of  actual  payment.     Id. 

9.  The  road  tax  in  this  case  having  been  returned  by  the  super- 
visors to  the  treasurer  before  the  statement  was  made,  the  omission  from 
the  statement  of  taxes  was  his  fault.     Id. 

10.  The  statement  and  receipt  in  this  case,  their  corre^stness  not  being 
assailed,  were  clear  evidence  that  Coxe  asked  the  treasurer  for  the  taxes 
assessed  and  due  by  him  and  paid  all  that  was  demanded.    Id, 
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TAX. 

11.  The  owner  is  not  bound  to  take  notice  of  a  sale  of  unseated  land 
where  the  treasurer  has  no  authority  to  make  the  sale  ;  the  sale  being 
void  for  want  of  jurisdiction.    Brehh  v.  Coxe,  349. 

12.  Where  the  treasurer  has  authority  to  do  the  act  and  he  errs  in 
the  proceeding  in  which  he  exercises  his  authority,  the  owner  must  take 
notice.    Id, 

13.  An  Act  of  February  25th  1870,  authorized  a  township  to  collect 
a  tax  from  owners  of  ore  beds  for,  **  every  ton  of  ore  mined  and  carried 
away  with  teams"  over  the  roads  in  the  township.  Held,  that  the  act 
was  not  repealed  by  sect.  1,  art.  9,  of  the  Constitution  of  1873,  declaring 
that  "  all  taxes  shall  be  uniform  on  the  the  same  clsss  of  subjects."  and 
levied,  Ac.,  under  **  general  laws."  Lehigh  Iron  Co.  v.  Lower  Macungie 
Township^  482. 

14.  Sect.  1,  art.  9,  of  the  new  Constitution  is  not  immediately  operar 
tive ;  it  is  mandatory  on  the  legislature  to  enact  laws  framed  upon  its 
special  intent  and  to  repeal  all  laws  inconsistent  with  it.     Id. 

15.  It  is  left  to  the  legislature  to  time  the  repeal  of  special  and  local 
laws  after  proper  general  laws  have  been  passed.     Id, 

16.  Article  9  of  the  new  Constitution,  construed.     Id, 
Constitutional  Law,  11-14.     Criminal  Law,  1-3.     Limitation,  1. 

Repeal,  3-8.    Soldier.     Unseated  Land. 

"TEMPORARY  USE." 

Eminent  Domain,  14. 

TENANT  IN  COMMON. 

1.  After  the  commencement  of  proceedings  in  partition  one  of  the  co- 
tenants,  who  was  a  defendant,  mortgaged  his  undivided  interest;  judg- 
ment quod  partitio  fiat  was  entered,  under  which  the  premises  were 
sold.  Held^  that  the  lien  of  the  mortgage  was  discharged,  notwithstand- 
ing the  Act  of  March  2.M  1867,  which  provides  that  the  lien  of  a  first 
mortgage  shall  not  be  destroyed  *'  by  any  judicial  or  other  sale  whatso- 
ever."     Wright  V.  Vickevs^  122. 

2.  Where  there  is  an  encumbrance  against  a  co-tenant  and  by  pro- 
ceedings in  partition  there  is  a  division  into  equal  shares,  the  lien  is 
shifted  from  the  undivided  interest  to  the  co-tenant's  purpart.     Id, 

3.  Where  land  cannot  be  divided,  the  right  of  an  encumbrancer  of  one 
co-tenant  attaches  to  his  share  of  the  proceeds  of  sale.     Id, 

4.  The  object  of  proceedings  in  partition  is  division  not  conversion.  Id, 

5.  It  is  only  when  a  sale  is  inevitable  that  a  partition  can  be  used  for 
the  liquidation  of  liens.     Id, 

6.  Each  tenant  in  common  takes  the  money  value  of  his  interest  only 
when  it  is  impracticable  to  invest  him  in  severalty  with  the  interest 
itself.     Id, 

Landlord  and  Tenant,  7. 

TIDE-WATER. 

Eminent  Domain,  2-7. 

TIME. 

Condition  Broken.    Husband  and  Wife,  17. 

TITLE. 

Administrator  c.  t.  a.,  1.  Adverse  TIoldino.  Attorney  and  Client, 
3,  4.  Cembterv.  Charity.  Coal  Mine,  1.  Constitutional  Law, 
1-10.  Devise,  3,  9.  Eminent  Domain.  Executor.  Husband  and 
Wife,  1-3.  Judicial  Sale.  Justice  op  the  Peace,  10.  Landlord 
and  Tenant,  3-10,  21.     Partnership.     Unseated  Land. 

TORT. 

Assumpsit.    Joint  Wrongdoers. 
81  P.  F.  Smith— 37 
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TRANSFER. 

Bill  of  Lading. 

TRAVELLER. 

Negligence,  1-4,  8,  9. 

TREASURER. 

Limitation,  1.    Repeal,  3-8.     Unseated  Land. 

TRESPASS. 

Former  Action. 

TROVER. 

L  Borough  authorities  tortiously  took  possession  of  personal  property 
belonging  to  one.  fire  company  and  delivered  it  to  another :  Hddy  that 
assumpsit  waiving  the  tort  could  not  be  maintained  against  the  borough 
for  the  value  of  the  property.     Bethlehem  v.  Perseverance  Fire  Co,y  445. 

2.  Assumpsit  can  be  maintained  only  where  there  is  a  contract  express 
or  implied  ;  it  will  not  lie  for  a  chattel  illegally  detained.     Id. 

3.  The  plaintiff  cannot  waive  the  tort  and  recover  the  value  of  the 
goods,  unless  the  defendant  has  sold  them  and  received  the  money,  or 
has  taken  them  for  the  purpose  of  sale  and  there  be  no  evidence  to  rebut 
the  presumption  of  sale  and  the  receipt  of  the  money.     Id. 

4.  When  goods  are  sent  to  one  who  refuses  to  receive  them  and  pro- 
fessing to  return  them  substitutes  spurious  articles,  the  owner  may  waive 
the  tort  and  recover  the  price  in  an  action  for  money  had  and  received, 
but  not  for  goods  sold  and  delivered.     Id. 

5.  When  one  tortiously  in  possession  of  another's  goods  converts  them 
assumpsit  for  money  had  ana  received  may  be  maintained.     Id. 

6.  Sarah  Lusk  and  McBride  lived  together  in  his  house  until  her 
death  ;  after  bis  death  all  the  goods,  money,  &c.,  in  the  house  were  taken 
as  his  by  his  administrator;  her  administrator  sued  his  in  assumpsit, 
alleging  that  the  monev,  &o.,  were  hers,  and  he  had  taken  them  in  his 
lifetime  :  Held,  that  although  McBride's  possession  was  originally  tor- 
tious, the  plaintiff  might  waive  the  tort  and  recover  for  money  had  and 
received  for  her  use.     Kimble  v.  CarotherSj  494. 

TRUST. 

1.  A  bequest  was  to  **  my  niece  Ellen  *  *  *  $30,000,  to  be  invested 
in  ground-rents,  &c.,  the  interest  to  be  paid  to  her  only,  or  her  power  of 
attorney  whether  married  or  single,  during  her  life,  and  after  her  death 
to  her  children,  if  any,  absolutely,  but  if  she  dies  without  issue,  the 
principal  to  go  to  her  brothers ;  *  ♦  *  but  if  she  marries  without  my  con- 
sent, or  after  ray  death,  to  any  person  whom  I  did  not  approve  during  my 
life,"  the  devise  to  be  void ;  Held,  to  be  an  active  trust.  /SaroA  L. 
Keene's  Estate^  133. 

2.  The  niece  and  two  others  were  appointed  executors  ;  the  niece  only 
survived  the  testatrix :  Held^  that  she  being  executrix  might  retain  the 
bequest  as  trustee,  without  giving  security  to  those  in  remainder  under 
the  Act  of  April  17th  1869.     Id. 

3.  Cassin,  as  trustee  for  Root,  held  a  ground-rent  on  which — there 
being  arrears — he  sued  the  original  covenantor  in  the  ground-rent  deed. 
Clay  being  his  attorney,  and  recovered  judgment  under  which  the  land 
was  sold,  and  bought  by  Clay  in  1852,  for  less  than  the  judgment;  Clay 
took  a  deed  in  his  own  name  :  Held^  that  this  raised  an  implied  trust  in 
Clay  for  the  estate  he  represented.     Barrett  v.  Bamher^  247. 

4.  The  deed  creating  the  original  trust  required  that  no  sale  of  any 
of  the  trust  property  should  be  made  without  the  approbation  of  the  court. 
In  1863,  Clay  sold  to  Bamber  without  such  approbation  and  paid  the 
purchase-money  to  Cassin.  Bamber  had  no  actual  notice  of  the  trust : 
Held,  that  he  took  subject  to  the  trust,  having  construed ve  notice  from 
the  facts  of  record.    Id, 
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5.  From  1852  to  1J^63,  the  title  being  in  Clay,  the  rents  were  paid  to 
Cassin.  Held^  that  the  possession  being  constructively  in  Cassin,  the 
limitation  of  five  years  in  the  6th  sect,  of  the  Act  of  April  22<i  1856 
(Implied  Trusts)  did  not  apply.     Barrett  v.  Bamber^  247. 

6.  The  sale  to  Clay  under  the  judgment  passed  the  title  to  Clay  free 
from  the  express  trust,  and  under  the  circumstances  the  cestui  que  trusty 
on  reimbursing  the  amount  paid,  could  have  had  a  reconveyance  from 
Clay,  if  the  claim  had  been  prosecuted  within  five  years.     Id, 

7.  Bamber,  after  his  purchase,  holding  only  under  an  implied  trust, 
was  protected  after  five  years  by  the  limitation  in  the  6th  sect,  of  the 
Act  of  1856.     Id, 

8.  The  Act  of  March  29th  1865,  by  which  the  protection  of  the  6th 
sect,  of  Act  of  1856  is  repealed  in  cases  of  attorneys  purchasing  for 
their  clients,  would  have  applied  as  between  Cassin  and  Clay ;  but  not 
as  between  Clay  and  a  purchaser  from  him.     Id. 

9.  A  man  seduced  a  female  and  induced  her  to  submit  to  an  operation 
for  abortion,  resulting  in  her  serious  sickness  and  sufiering.  After  her 
recovery  he  said  he  would  buy  her  a  house  for  what  she  had  suffered 
for  him.  She  contracted  for  a  house,  he  gave  her  the  purchase-money, 
and  she  paid  for  it  before  and  at  the  time  the  deed  was  delivered  to  her. 
Heldy  that  no  trust  resulted  to  him,  by  his  furnishing  the  purchase- 
money.     Gisafv,  Keval,  354. 

10.  A  judgment  was  afterwards  recovered  against  him,  under  which 
his  interest  in  the  land  was  sold.  In  ejectment  by  the  purchaser  against 
the  female  for  the  house.  Held,  that  the  gift  was  executed,  and  she  was 
not  seeking  to  enforce  a  contract  founded  on  an  immoral  consideration, 
although  the  criminal  intercourse  was  continued  after  she  received  the 
deed.     Id, 

Charity.    Equity  Practice. 

TRUSTEE. 

1.  An  executor,  who  was  also  surviving  partner  of  the  testator, 
charged  himself  in  his  account  with  $2262  as  tne  value  of  the  testator's 
interest  in  the  firm  ;  the  auditor,  after  a  tedious  examination  of  books, 
&c.,  found  that  the  interest  was  worth  $2242  more,  and  surcharged  him 
with  that  sum:  Held,  thai  the  burden  of  the  expense  of  resisting  the 
claim  should  not  be  thrown  on  the  estate.     Price's  Estate^  203. 

2.  The  accountant  was  not  entitled  to  credit  for  counsel  fees  in  such 
litigation,  but  should  be  allowed  such  as  were  rendered  for  the  benefit 
of  the  estate  and  in  protecting  himself  in  defending  proper  items  in  his 
account.     Id. 

3.  Where  an  accountant  has  not  been  guilty  of  fraud  or  bad  faith, 
he  should  not  be  deprived  of  commissions  merely  because  he  has  been 
surcharged  in  his  account.     Id. 

Attorney  and  Client.    Repeal,  3-8.    Trust. 

UNSEATED  LAND. 

1.  Coxe,  the  owner  of  a  number  of  tracts  of  unseated  land,  went  to 
the  treasurer  to  pay  the  taxes  and  received  from  him  a  tabulated  state- 
ment of  county,  state  and  road  taxes  on  the  several  tracts:  he  paid  the 
whole  amount  and  the  treasurer  gave  him  a  receipt  dated  April  30th 
1.S52,  **  in  full  of  all  the  taxes  *  *  *  upon  the  several  tracts  *  *  *  above 
mentioned,  the  property  of  said  Coxe."  Against  one  tract  in  the  state- 
ment state  and  county  tax  was  entered,  but  no  road  tax.  Road  tax  for 
this  tract  had  been  returned  to  the  commissioners  by  the  supervisors 
January  8th  1852;  it  was  sold  for  this  tax  June  14th  1852.  Held,  that 
the  purchaser  took  no  title.     Breish  v.  C<>xe,  336. 

2.  A  sale  of  unseated  land  is  void  if  there  were  an  actual  pre>pay- 
ment  of  taxes.     Id. 

3.  The  Act  of  March   13th   1815,  sect.  4,  which  forbids  recovery  by 
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the  owner,  except  in  case  of  payment  of  taxes  before  sale,  or  redemption 
within  two  years,  does  not  exclude  recovery  where  the  title  is  defective 
for  other  causes.     Bieisk  v.  Coxe^  336. 

4.  The  payment  of  tax  is  a  duty,  a  failure  of  which  is  the  fault  of 
the  owner,  but  he  is  not  responsible  for  the  steps  leading  to  it.     Id, 

5.  The  owner  must  apply  to  the  treasurer  for  the  taxes  assessed  against 
his  land,  and  he  has  performed  his  duty,  although  the  officer  fail  to  give 
him  correct  information.     Id, 

6.  It  is  not  the  owner's  duty  to  search  the  tax  books;  the  treasurer 
cannot  lay  them  before  him  and  compel  him  to  search  for  himself.     Id, 

7.  If  the  owner  pays  all  the  taxes  stated  by  the  treasurer,  he  has  done 
his  whole  duty.     Id, 

8.  A  bona  fide  attempt  to  pay  all  the  taxes,  frustrated  by  the  fault  of 
the  treasurer,  stands  as  the  equivalent  of  actual  payment.     Id, 

9.  The  road  tax  in  this  case  having  been  returned  by  the  super- 
visors to  the  treasurer  before  the  statement  was  made,  the  omission  from 
the  statement  of  taxes  was  his  fault.     Id, 

10.  'J'he  statement  and  receipt  in  this  case,  their  correctness  not  being 
assailed,  were  clear  evidence  that  Coxe  asked  the  treasurer  for  the  taxes 
assessed  and  due  by  him  and  paid  all  that  was  demanded.     Id, 

11.  The  owner  is  not  bound  to  take  notice  of  a  sale  of  unseated  land 
where  the  treasurer  has  no  authority  to  make  the  sale  ;  the  sale  being 
void  for  want  of  jurisdiction.     Id. 

12.  Where  the  treasurer  has  authority  to  do  the  act  and  he  errs  in 
the  proceeding  in  which  he  exercises  his  authority,  the  owner  must  take 
notice.     Id. 

13.  The  limitation  in  the  Act  of  April  3d  1804  does  not  apply  to  a  case 
where  the  treasiTTer  has  no  authority  to  make  the  sale  because  no  tax 
appears  to  have  been  and  was  assessed,  and  the  tax  has  not  been  due  for 
a  year  and  has  been  unpaid  ;  nor  when  a  bonfi,  fide  ofi'er  to  pay  has  been 
frustrated  by  the  negligence  of  the  treasurer  to  give  information  of  the 
taxes.    Id, 

DSURY. 

1.  Wren  borrowed  money  at  usurious  interest  and  gave  a  bond  for  \\s 
payment,  on  which  judgment  was  entered.  He  was  afterwards  adjudged 
a  bankrupt,  and  his  land  sold  by  the  assignee  subject  to  the  judgment. 
//eW,  that  the  purchaser  could  not  have  the  judgment  reduced  by  the 
amount  of  the  usury.     Minei's'  Trust  Co.  Bank  v.  Roseherry^  309. 

2.  The  Act  of  May  28th  1858  (Usury),  applies  only  to  the  parties  to 
the  transaction  ;  it  being  at  the  election  of  the  borrower  whether  he  will 
withhold  the  excess  or  recover  it  back  within  the  time  limited.     Id. 

3.  In  the  distribution  of  a  fund  judgment  creditors  may  attack  a  judg- 
ment collaterally  for  fraud  on  them,  but  not  because  it  is  a  fraud  on  the 
debtor.     Id, 

4.  A  subsequent  judgment  creditor  cannot  set  aside  a  judgment  merely 
because  it  is  erroneous.     Id. 

5.  Payment  of  usury  is  not  necessarily  fraudulent  as  to  creditors.   Id, 

6.  Whenever  the  usurious  contract  is  intended  to  defraud  creditors, 
or  when  the  circumstances  of  the  debtor  are  known  to  be  such,  that  it 
can  be  reasonably  presumed  that  this  will  be  the  natural  effect,  creditors 
have  the  right  to  postpone  the  excess  of  interest.     Id. 

7.  The  purchaser  having  bought  subject  to  the  judgment,  is  presumed 
to  have  paid  as  much  as  the  amount  of  the  judgment  less  than  he  would 
have  done.    Id, 

8.  There  was  no  privity  of  contract  between  the  creditors  and  the  pur- 
chaser and  he  cannot  invoke  their  equities  and  claim  under  them  for  his 
exclusive  benefit     Id. 

9.  Taylor  lent  money  to  Schuon  and  took  two  mortgages,  one  for 
$3000  which  was  a  first  lien,  the  other  for  $10,000,  prior  to  which  was  a 
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mechanic's  lieo ;  the  agp*egate  was  $656,  more  than  the  amount  advanced 
by  Taylor ;  the  land  was  sold  by  the  sheriff  subject  to  the  $3000.  In 
distributing  the  proceeds,  creditors  alleged  the  $656  were  ,usuriou8  and 
should  be  deducted  from  the  $10,000.  Heid^  that  Taylor  having 
advanced  more  than  $10,0(X),  he  was  entitled  to  receive  the  whole  amount 
due  on  that  mortgage.     Tayhr^s  Appeal,  460. 

10.  A  creditor  having  two  securities  for  the  same  debt  may  avail 
himself  of  either  until  he  has  received  his  whole  lepd  claim.     Id, 

1 1.  The  court  below  in  distribution  apportioned  the  $656  between  the 
two  mortgages :  Held  to  be  error.     Id, 

12.  Van  Auken  gave  a  note  to  Everett  for  $3340 ;  judgment  was  entered 
on  it ;  Everett  assigned  $*250i)  of  it  to  Dunning ;  on  affidavit  of  Van 
Auken  the  judgment  was  opened  and  he  let  into  a  defence.  On  the  trial 
he  offered  to  prove  that  Dunning  lent  him  §2500  in  New  York  at  a 
rate  of  interest  usurious  by  the  laws  of  that  state;  that  Van  Auken 

{)rocured  the  assignment  of  the  judgment  as  collateral  security  for  the 
oan,  it  having  been  paid  by  the  money  borrowed  from  Dunning.  Ileldt 
that  this  would  not  be  a  defence*  Dunning  was  entitled  to  recover  the 
amount  lent  and  legal  interest.      Van  Auken  v.  Dunning,  464. 

13.  The  offer  not  being  to  show  that  the  contract  was  void  for  usury 
by  the  laws  of  New  York,  the  presumption  was  that  they  were  the 
same  as  in  Pennsylvania,  and  the  contract  was  to  be  treated  as  void 
only  for  the  excess  of  interest.     Id, 

VENDOR  AND  VENDEE. 

1.  Penn  in  1784  leavSed  a  lot  to  "Wormley  for  ten  thousand  years,  at 
an  annual  rent,  with  right  of  distress  and  re-entry  to  forfeit  the  lease  in 
default  of  payment,  if  there  were  not  sufficient  distress  on  the  premises 
to  pay  the  rent.  Wormley  died  in  1829  without  known  heirs ;  App 
then  took  possession  of  the  lot ;  the  plaintiff  had  been  agent  of  Penn 
before  Wormley's  death,  and  so  continued  until  1838,  when  Penn's 
devisee  conveyed  to  him  the  ground-rent  and  all  the  grantor's  estate  in 
the  lot.  No  rent  having  been  paid  by  Wormley,  the  plaintiff,  July  1st 
1839,  entered  for  its  non-payment,  declaring  his  intention  to  resume 
possession.  By  arrangement  with  App,  in  order  that  plaintiff  might 
make  title  to  him,  he  removed  everything  from  the  lot,  and  continued  in 
its  occupancy  to  take  care  of  it  for  plaintiff.  In  October  1839  App  and 
plaintiff  signed  without  seals  a  paper  by  which  App  agreed  **to  ^ke 
the  lot,"  describing  it.  on  a  ground-rtnt  of  $00.  Held  that  this  paper 
was  an  agreement  in  writing,  under  the  Statute  of  Frauds,  for  a  lease 
of  the  land  on  ground-rent.     Cadwalader  v.  App,  194. 

2.  The  requirements  of  the  statute  are  met  by  a  memorandum  in 
writing  signed  by  the  party  to  be  charged  therewith.     Id. 

3.  If  signed  by  the  vendor  alone  and  delivered  to  the  vendee  no  more 
is  required.     Id. 

4.  It  is  not  necessary  that  the  writing  be  under  seal  nor  in  any  par- 
ticular form  of  words.     Id. 

6.  App  paid  rent  till  1850,  when  he  asked  plaintiff  for  a  deed  and 
wanted  it  made  to  his  son  Samuel ;  afterwards  Samuel,  who  occupied  the' 
lot,  said  to  plaintiff,  he  would  claim  the  property,  that  plaintiff  had  no 
title  and  his  father  would  pay  no  more  rent,  fhld^  even  if  Samuel 
spoke  by  authority  of  his  father,  it  was  a  mere  declaration  accompanied 
by  no  act  and  was  not  evidence  of  an  adverse  holding  by  App.    Id, 

VERDICT. 

Bankrupt,  4.    Former  Action. 

VESSEL. 

1.  A  ship-builder  contracted  to  build  a  vessel  to  be  paid  for  in  instal- 
ments as  the  work  progressed ;  while  she  was  on  the  stocks  unfinished 
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the  builder  died,  payments  having  been  made  on  her  ;  she  was  appraised 
at  the  amount  which  had  been  paid.  The  executors  having  no  funds, 
the  vessel  being  subject  to  liens  and  there  being  doubt  as  to  the  title  a 
purchaser  would  take,  with  other  circumstances  rendering  it  uncertain 
whether  more  than  a  small  amount  would  be  realized  from  a  sale,  under 
the  advice  of  counsel  the  executor  delivered  the  vessel  to  the  pernons  for 
whom  it  was  being  built,  and  took  credit  for  the  amount  of  the  appraise- 
ment in  his  account.  An  auditor  found  that  under  the  circumstances  the 
executor  had  acted  wisely  and  for  the  best  interests  of  the  estate  ;  the 
Orphans'  Court  approved  the  finding  :  the  Supreme  Court  on  appeal 
affirmed  the  decree.     Derbyshire's  Estate,  18. 

2.  It  seems  that  a  vessel  on  the  stocks,  before  coming  under  the  dominion 
of  the  admiralty  law,  does  not  differ  from  any  other  kind  of  personal 
property,  and  no  title  papers  before  completion  and  delivery  are  necessary 
unless  under  a  special  contract.     Id. 

VESTED  LEGACY. 

L  A  testator  gave  two- thirds  of  the  income  of  his  estate,  which  was 
all  personal,  to  his  wife  for  life,  the  other  third  to  his  daughter  Elizabeth 
until  she  married;  on  the  death  of  his  wife  before  the  marriage  or  death 
of  Elizabeth,  he  gave  two-thirds  of  the  income  to  Elizabeth  whilst  she 
was  unmarried,  the  other  third  to  "  be  paid  to  my  daughter  Martha ; 
but  at  the  marriage  of  Elizabeth  or  at  her  death"  the  whole  of  his 
estate  to  be  sold  and  equally  divided  amongst  all  his  children ;  the 
children  of  deceased  children  to  take  their  parents'  share.  There  was 
no  gift  over  of  the  third  of  the  income  on  the  death  of  Martha.  Held, 
that  this  was  a  vested  gift  to  Martha  for  the  life  of  Elizabeth,  subject 
to  be  determined  by  her  marriage.     Little's  Appetd,  190. 

2.  Martha  died  intestate,  leaving  a  husband  and  children,  in  the  life- 
time of  Elizabeth,  who  had  remained  unmarried.  Held^  that  the  one- 
tliird  of  the  income  passed  to  Martha's  legal  representatives.     Id, 

3.  An  intention  of  the  testator  to  die  intestate  as  to  this  portion  not 
being  discoverable  from  the  will,  is  not  to  be  presumed.     Id. 

4.  In  Pennsylvania  ''heirs,"  **  executors,"  *' administrators,"  &c.,  are 
not  necessary  to  pass  an  absolute  estate  in  a  gift  by  will.     Id, 

5.  A  testator  gave  the  ''  yearly  interest  "  of  a  sum  to  his  wife  for  life, 
and  after  her  death  *'  the  principal  shall  be  equally  divided  among  all  my 
children  or  their  legal  heirs,  if  any  of  my  children  should  die  before  such 

'mentioned  period  doth  arrive :"  Held^  the  legacies  to  his  children  were 
vested.     Mull  v.  Mull  ?m, 

6.  "  To  be  equally  divided  among  all  my  children,'^  shows  the  intention 
to  put  them  all  on  the  same  platform,  which  would  create  a  vested  interest 
in  all.     Id. 

7.  The  words,  "  or  their  legal  heirs,"  were  not  to  individuate  grand- 
children, but  to  supply  a  legal  succession,  and  mean  "  legal  representa- 
tives."    Id. 

VIEWERS. 

1.  The  76th  section  of  Act  of  June  13th  1836,  requiring  a  petition 
for  road  viewers  in  Philadelphia  to  be  presented  thirty  days  before  the 
term,  is  repealed  by  sect.  1  of  Aot  of  March  16th  1866.  Paschall  Street, 
118. 

2.  Six  viewers  were  appointed  to  assess  damages  ;  five  only  were 
qualified  ;  they  viewed  and  made  a  report.     Held  that  the  report  was 

valid.     Id 

3.  The  Act  of  1836  directs  that  viewers  shall  be  sworn,  &c.,  "to  per- 
form their  duties  impartially  and  to  the  best  of  their  judgment;"  being 
sworn,  &c.,  **  to  perform  their  duties  in  the  premises  according  to  law," 
is  sufficient.     Id, 
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VIEWERS. 

4.  A  report  of  viewers  was  set  aside  And  new  viewers  were  appointed 
on  motion,  on  the  original  petition.   Held  to  be  proper.   Faschall  St.,  1 18. 
Fairmount  Park. 

VIRTUTE  OFFICII. 

Administrator  c.  t.  a. 

VOID  CONTRACT. 

1.  The  plaintiff  being  in  the  employ  of  the  defendants  entered  into  a 
contract  with  the  United  States,  in  his  own  name,  for  their  benefit,  and 
they  became  his  sureties.  Held,  that  the  contract  was  against  public 
policy  and  void.     Ashbiirner  V.  Parrishj  62. 

2.  The  contract  was  an  imposition  on  the  government,  which  was 
entitled  to  a  real  principal  and  sureties  who  were  not  interested  as  prin- 
cipals.    Jd. 

3.  The  contract  being  against  public  policy  the  plaintiff  could  not 
recover  from  the  defendants  compensation  for  his  services  in  procuring 
it.     Id. 

VOLUNTARY  PAYMENT. 

1.  Where  a  payment  is  ma^e  voluntarily,  on  an  unfounded  demand, 
or  in  ignorance  of  the  law  or  legal  circumstances  of  the  case,  it  cannot 
be  recovered  back.     Fiunel  v.  Brew^  3G2. 

2.  Nothing  occurring  afterwards  in  the  determination  of  new  contro- 
versies between  other  parties,  can  be  carried  back  to  affect  a  transaction, 
which  when  it  took  place,  was  fair  and  just.     Id, 

WAIVER. 

1.  The  terms  of  a  court  commenced  on  third  Mondays  of  April,  August 
and  November,  an  appeal  was  entered  March  5th,  no  affidavit  appearing 
to  have  been  made.  On  November  26th,  the  appellee  moved  to  strike 
it  off:   Ihld^  that  the  application  was  too  late.      Wilson  v.  Kelly,  411. 

2.  After  the  appeal  had  been  entered  the  appellee  pleaded,  and  pro- 
cured the  continuance  of  the  case  when  called  for  trial :  //<;/</,  that  the 
appellee  having  by  these  acts  encouraged  the  appellant  to  incur  expense, 
&c.,  in  preparing  for  trial,  he  waived  all  irregularity  in  the  appeal.     Id. 

Appeal,  1.  Assumpsit.  Award.  Exemption,  I,  4.  IIdsband  and 
Wife,  1-3.  Jurisdiction,  6.  Municipal  Claim,  9.  Philadelphia,  1. 
Road,  5-12. 

WALL. 

Building. 

WANTON  INJURY. 
Negligence,  11. 

WARRANT  OF  ATTORNEY. 

1.  A  married  woman  and  her  husband  executed  k  Joint  bond  with  war- 
rant :  judgment  was  entered  on  it  against  both  :  Held,  that  as  to  the  wife 
the  bond  and  warrant  were  a  nullity  and  the  judgment  against  her  could 
be  stricken  off.     Shallcross  v.  Smilh,  132. 

2.  The  bond  and  warrant  being  a  nullity  as  to  the  wife,  it  was  the  hus- 
band's bond  singly  and  it  was  not  error  to  refuse  to  strike  off  the  judg- 
ment as  to  him.     Id. 

Husband  and  Wife,  4,  5,  18,  19. 

WATER  LINE. 

Eminent  Domain,  2-9. 

WATER-MAIN. 

1.  Water-mains  were  laid  by  the  authorities  of  Philadelphia  in  the 
street  in  front  of  houses  of  Smith  ;  he  connected  with  the  mains  water- 
pipes  to  the  houses ;  he  paid  the  city  for  laying  the  main  ;  also  the  wa- 
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WATER-MAiy, 

ter-rents  for  two  years.  The  water  froze  in  the  main,  and  in  conse- 
quence the  connections  bursted  ;  Smith's  tenants  refused  to  pay  rent, 
and  his  houses  were  without  tenants,  &o.  Alleging  that  the  freezing 
occurred  by  the  negligence  of  the  city  in  laying  the  main  too  near  the 
surface,  he  brought  an  action  against  the  city  to  recover  damages.  Held^ 
that  he  could  recover  back  the  water-rents  but  not  for  the  other  matters. 
Smith  V.  Philadelphia^  38. 

2.  Introducing  water  by  the  city  into  private  houses  is  not  a  contract, 
but  a  license  which  is  paid  for.     Id, 

WHARF. 

Ferry. 

WIDOW. 

1.  By  the  Acts  of  April  9th  1849  and  April  14th  1851  (Exemption), 
the  del)tor  or  the  widow  must  elect  to  retain  real  estate  under  tne  Act 
of  1849  ;  if  these  neglect  to  elect,  neither  can  receive  the  exemption  from 
the  proceeds  of  the  sale  of  the  land.     Hitf man's  Appeal,  329. 

2.  The  Act  of  1849  contemplates  setting  apart  real  estate  for  the  use 
of  the  debtor  ;  and  not  money  arising  from  its  sale.     Id. 

3.  It  is  only  where  the  return  of  the  appraisers  shows  that  the  land 
cannot  be  divided  that  the  debtor  is  permitted  to  take  money.     Id. 

4.  A  widow  by  neglecting  to  demand  an  appraisement  waived  her 
right  to  the  $300  under  the  Act  of  1851.     Id. 

5.  The  Acts  of  1849  and  1851  are  in  pari  materid  and  are  to  be  con- 
strued with  reference  to  each  other.     Id, 

Devise,  1-4,  7.     Encumbrance.     Intestacy. 

WILL. 

1.  A  bequest  was  to  *'my  niece  Ellen  *  *  *  $30,000,  to  be  invested 
in  groumd-rents,  &c.,  the  interest  to  be  paid  to  her  only,  or  her  power 
of  attorney,  whether  married  or  single  during  her  life,  and  after  her 
death  to  her  children  if  any  absolutely,  but  if  she  dies  without  issue,  the 
principal  to  go  to  her  brothers;  *  *  *  but  if  she  marries  without  my 
consent,  or  after  my  death,  to  any  person  whom  I  did  not  approve  during 
my  life,"  the  devise  to  be  void:  Heldf  to  be  an  active  trust  Sarah  L, 
Ketne's  Estate^  133. 

2.  The  niece  and  two  others  were  appointed  executors  ;  the  niece  only 
survived  the  testatrix :  Held,  that  she  being  executrix  might  retain  the 
bequest  as  trustee,  without  giving  security  to  those  in  remainder  under 
the  Act  of  April  17th  1869.     Id, 

3.  A  testator  gave  two-thirds  of  the  income  of  his  estate,  which  was 
all  personal,  to  his  wife  for  life,  the  other  third  to  his  daughter  Eliza- 
beth until  she  married  ;  on  the  death  of  his  wife  before  the  marriage  or 
death  of  Elizabeth,  he  gave  two-thirds  of  the  income  to  Elizabeth  whilst 
she  was  unmarried,  the  other  third  to  '*  be  paid  to  my  daughter  Martha; 
but  at  the  marriage  of  Elizabeth  or  at  her  death*'  the  whole  of  his  estate 
to  be  sold  and  equally  divided  amongst  all  his  children ;  the  children 
of  deceased  children  to  take  their  parents'  share.  There  was  no  gift 
over  of  the  third  of  the  income  on  the  death  of  Martha.  Held^  that  this 
was  a  vested  gift  to  Martha  for  the  life  of  Elizabeth,  subject  to  be  deter- 
mined by  her  marriage.    Little* s  Appeal,  190. 

4.  Martha  died  intestate,  leaving  a  husband  and  children,  in  the  life- 
time of  Elizabeth,  who  had  remained  unmarried.  Held^  that  the  one- 
third  of  the  income  passed  to  Martha's  legal  representatives.     Id, 

5.  An  intention  of  the  testator  to  die  intestate  as  to  this  portion  not 
being  discoverable  from  the  will,  is  not  to  be  presumed.     Id, 

6.  In  Pennsylvania  **  heirs,"  *' executors,''  *' administrators,"  Ac., 
are  not  necessary  to  pass  an  absolute  estate  in  a  gift  by  will.     Id. 

7.  A  devise  was,  **  1  bequeath  to  the  said  John  P.  Anshutz  all  my 
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WILL. 

right  and  title  to  my  income  from  said  estate  as  long  as  he  shall  live, 
and  after  his  death  his  widow  is  entitled  to  said  income ;  after  her  death 
it  shall  be  distributed  to  Annie  M.  Miller,  daughter  of  John  Miller,  and 
should  the  wife  of  John  Miller  survive  (Apnie  M.  Miller)  it  shall  goto 
her."  At  the  date  of  the  will  the  wife  of  Anshutz  was  alive.  Held, 
that  "  his  widow,"  referred  to  the  wife  at  that  time  and  not  to  any  wife 
who  might  survive  him.     Anshutz  v.  Miller,  212. 

8.  Where  an  estate  is  given  to  a  person  described  by  relation  either 
to  the  testator  or  other  devisees,  on  a  contingency  which  may  or  may 
not  happen,  and  at  the  execution  of  the  will  there  is  a  person  to  whom 
upon  the  happening  of  the  contingency  the  description  would  apply, 
as  a  general  rule  such  person  is  intended  to  be  the  devisee.     Id. 

9.  Anshutz  and  wife,  Miller  and  wife  and  the  daughter  entered  into 
an  agreement  to  convey  '*  a  good,  sufficient  and  marketable  title." 
Held,  that  they  could  convey  such  title.     Id. 

10.  The  possibility  of  the  happening  of  a  contingency  on  which  any 
interest  hostile  to  the  rights  of  the  devisees  could  arise  is  too  remote  to 
be  entitled  to  recognition.     Id. 

11.  The  testator  gave  all  his  estate  in  trust  to  pay  the  income  to  his 
wife  for  life:  on  her  death,  to  his  mother  on  the  same  trust;  after  her 
death,  to  three  persons  absolutely.  lie  then  directed  the  executor  to 
purchase  a  watch  for  another  legatee,  and  gave  $5()0  to  each  of  two 
charitable  institutions.  The  auditor  decided  that  the  primary  intent  was 
to  devote  the  income  of  his  estate  for  the  support  of  his  widow  and 
mother  during  their  lives,  and  that  therefore  the  payment  of  the  specific 
legacies  was  to  be  postponed  until  the  termination  of  the  life  estate : 
Htld  to  be  correct.     IVice's  Estate,  263. 

12.  A  testator  gave  the  **  yearly  interest"  of  a  sum  to  his  wife  for  life 
and  after  her  death  *'  the  principal  shall  be  equally  divided  among  all 
my  children  or  their  legal  heirs,  if  any  of  my  children  should  die  before 
such  mentioned  period  doth  arrive  :"  Held,  the  legacies  to  his  children 
were  vested.    Mull  v.  Mull,  893. 

13.  '*  To  be  equally  divided  among  all  my  children,"  shows  the  inten- 
tion to  put  them  all  on  the  same  platform,  which  would  create  *a  vested 
interest  in  all.    Id. 

14.  The  words,  **or  their  legal  heirs,"  were  not  to  individuate  grand- 
children, but  to  supply  a  legal  succession,  and  mean  "  legal  representa- 
tives."    Id. 

15.  Allen  married  a  widow  having  one  child  ;  he  devised  all  his  estate 
to  his  wife  and  they  afterwards  had  children  ;  he  died  leaving  his  wife 
and  three  children  ;  she  died  intestate,  leaving  her  four  children.  Held, 
that  land  belonging  to  Allen  descended  upon  his  three  children. 
Grosvenor  v.  Fogg,  400. 

16.  Under  Act  of  April  8th  1833  (Wills  Act),  sect.  1,  Allen  died  intes- 
tate as  to  his  children,  who  took  the  real  estate  subject  only  to  the 
widow's  interest  under  the  intestate  laws.     Id. 

17.  The  widow  took  no  estate  of  inheritance  which  she  could  transmit. 
Id. 

CuRTEsr.    Estate  Tail. 

WITNESS. 

1.  Heal  estate  of  a  defendant  in  a  judgment  was  sold  at  sheriff's 
snle ;  a  feigned  issue  was  raised  in  the  distribution  of  the  proceeds, 
creditors  being  plaintififs  and  the  judgment  plaintiff  defendant;  he  died 
before  trial  and  his  executors  were  substituted  as  defendants.  Held, 
that  the  defendant  in  the  judgment  was  a  competent  witness  for  plaintiffs 
in  the  issue.     JSheeiz  v.  Hanoest,  100. 

2.  The  Act  of  April  15th  1869  is  an  enlarging  statute ;  it  rendered  no 
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WITNESS. 

person  incompetent  as  a  witness  who  was  competent  before  its  passage. 
Sheetz  v.  Hanbest,  100. 

3.  The  defendant  in  the  execution  having  no  interest  in  the  question 
in  the  issue,  the  death  of  the  plaintiff  had  no  effect  upon  it.     Id. 

4.  An  action  was  commenced  in  the  District  Court ;  on  the  trial  both 
parties   testified ;  a  verdict  was   rendered,  which  was  set  a^iide.    The 

Slaintiff  discontinued  the  action  and  commenced  another  in  the  Supreme 
ourt  against  the  defendant  for  the  same  cause  of  action  ;  the  defendant 
afterwards  died,  and  his  executors  were  substituted.  Hddj  that  the 
plaintiff  was  not  a  competent  witness,  but  the  notes  of  his  testimony 
taken  on  the  former  trial  might  be  read.     Pratt  v."  Paftei'son^  1 14. 

5.  The  Act  of  April  15th  1869  is  an  enlarging,  not  a  restraining 
statute  ;  it  makes  no  evidence  or  witness  incompetent  that  was  competent 
before.     Id, 

6.  An  administrator,  party  plaintiff,  is  competent,  under  the  Acts  of 
March  27th  1865  and  April  9th  1870,  to  testify  of  matters  occurring  after 
the  death  of  the  decedent.     Lahey  v.  Heenan^  185. 

7.  In  an  action  by  an  administrator  on  a  contract  of  decedent,  the 
defendant  was  offered  to  testify  as  to  matters  stated  so  generally  that 
they  might  have  been  before  or  after  the  death  of  the  decedent :  he  was 
rejected  as  incompetent.  Held  not  to  be  error  under  all  the  evidence 
in  the  case.     Id, 

8.  The  defendant  testified  in  chief;  on  cross-examination  he  was 
inquired  of  as  to  conversations  after  decedent's  death  ;  this  was  not  a 
ground  for  a  general  examination  as  to  conversations  with  the  decedent 
on  the  same  subject.     Id. 

9.  The  defendant  was  asked  whether  he  owed  decedent  anything  at 
the  time  of  his  death.  Held^  that  this  necessarily  involved  transactions 
in  decedent's  life,  and  the  defendant  was  therefore  incompetent  to  testify. 
Id. 

10.  The  administrator  of  an  intestate,  who  died  without  issue,  sued 
the  administrator  of  McBride,  in  whose  house  the  intestate  lived  till  her 
death,  for  goods  remaining  in  his  house  which  were  claimed  as  hers,  //e/d, 
that"  the  children  of  her  deceased  brothers  and  sister  were  not  competent 
as  witnesses  under  the  Act  of  April  15th  1869,  the  suit  being  between 
administrators.     Kimble  v.  Carothers^  494. 

11.  The  witnesses  did  not  claim  by  devolution  under  a  deceased 
owner  respecting  his  right  j  but  from  two  parties  whose  rights  were 
adverse.     Id, 
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